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JOSIAH G., Representative from Massachusetts, mem- 
ber the Commission— 


motions made by— 
adjourn 
take recess 
that the papers accompanying the objections the case 
printed 


Mr. Jenks have full hour for argument 277 
that the time for discussion extended six hours 


that all papers the case Oregon printed 
that each have leave until March 10, proximo, 
which for publication the Record opinion 
respecting the cases that have present been acted 


the Commission 280 


orders submitted by— 
that the case Florida the Commission will receive evi- 
dence relating the eligibility Frederick Hum- 
one the persons named Certificate No. 
as elector ..... 38, 27 


that the secrecy imposed the action had 
day, February entered the Journal, re- 


that the injunction secrecy imposed all former consul- 
tations the Commission removed 


that the vote the matter now pending the case Ore- 
gon taken four o’clock Friday, February 

that all the objections thereto the case 

resolutions otfered 

that evidence will received show that much the 
Louisiana establishing returning board for 
that State unconstitutional, and the acts said 
turning board are substitute for 
order submitted Mr. Commissioner Hoar 


that evidence will received show that the returning 
board of Louisiana, at the time of canvassing and com- 
the vote that State the last election 
that State, was not legally constituted under the law 
establishing it, in this: that it was composed of four 


persons all one political party, instead five 
sous different political parties, required the law 
establishing said board. Offered asubstitute for 
order submitted Mr. 117, 278 
that the Commission will receive testimony the subject 
the frauds alleged the specifications the coun- 
sel for the objectors Certiticates Nos. Land 
fered substitute for order submitted Mr. 
that testimony tending show that the so-called returning 
board Louisiana had jurisdiction canvass the 
votes for electors President and Vice-President 
Offered substitute for order sub- 
that evidence admissible that the statements 
Vits purporting have been made and forwarded 
said returning board pursuance the provisions 
section the election law alleging riot, 
tumult, intimidation, and violence near certain 
polls and certain parishes were falsely fabricated 
and forged certain disreputable persons under the 
and with the knowledge said returning 
and that said returning board knowing said 
statements and aflidavits false and forged, and 
that none the said statements oraflidavits were made 
the manner form within the time 
law, did knowingly, willfully, and frandulently fail 
and refuse canvass compile more than ten thou 
sand votes lawfully east, shown the statements 
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Tuomas F., Senator from Delay 
Comilitssion 

sworn and oath tiled 

10} motion made by, that the offers 

0 Cochrane be printed 

resolutions olfered by— 


that no person holding an office of trust or profit under the 


United States eligible appointed eleetor, 
and that this Commission will evidence tend- 
prove such ineligibility counsel for 

for order submi ted Mr. 
that the vote of W. HL. Odell and the vote of J.C. Cartwright, 
east for Rutherford Ohio, for President 
the United States, and for William A. Wheels r,of Ney 
York, for Vice-President of the United St ites, are the 
votes provided for the Constitution the United 
| States, and that the aforesaid Odell and Cart wrieht, 
and they only, were the > mis duly a yp nted elect 
| ors In the State of Oregou at the election held Novem 
14 ber 7, A. D. 1876, there having been a failure at the 
said election to appoint a third t 


with the Constitution and laws o 
and the laws of the State of Oregon; 


United States 


and that the two 


State vs. Giles, Chandler, Wisconsin, votes aforesaid counted, and none other, 
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Wallace Reports 


Warwick, Cushing, J., 401 
Wells rs. Newkirk, Johnson’s Cases, 

Wentworth vs. Farmington, H., 
West Boylston, Cushing, J., 
Vhitton, Chief Justice, Wisconsin, 792.... 


Blossburg Railroad, Wallace 


its by, on tl 


Carpenter, Matt. H., counsel 
interloc utory rem irks by 


the Louisiana case 71,9 


Louisiana 


Blair, counsel 
argument by, on the South Carolina case .... ! 
140 member of the Commission 
selection of, pursuant to the act of Congress 
sworn and certificate of oath filed 
motions made 
to take a recess ‘ J 
7A that there be two argume d 
that counsel may take fro 
. 143 the time previot 
| and employ it int 
wou order submitted that time consumed by counsel on 
- 1 tion of ac ssion of evidence beyond the two hours 
’ allowed be deducted from that allowed on final argu 
remarks and questions by, the— 
72 business of the Commission BO, 149 
59, 67, 73, 75, 90, 92, 105, 106, 107, 113, 115 
4 Oregon case 150, 164, 165, 171, 1765 
‘ 
91,99 Campbell, John A., counsel 
interlocutory remarks by, the case 
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EpMUNDs, F.—motions made 
that letter from Mr. Thurman placed 


that the publie proceedings of the Commission be considers dd 
that the certificates received from the President of the Sen ste 
the case South Carolina read 
that the vote the question pending the ease 
Carolina taken six o’clock Tuesday, Feb 


that Commissioners Abbott and Hoar committee 
sider and report whether certain papers referred to in 
the objections of C. W. Jones and others ought to be 
printed for use of the Commission............2.0... 1,274 
decision and report submitted the committee 
pointed prepare adopted the final decision 
and report in the matters submitted to the Commission 
the electoral vote the State Florida 


ELECTORAL COMMISSION, 
tant tary the sion— 
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‘ lie i = 
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J eott Supre e Court 
s from the chair, 1 2, 3, 4, 6, 
is, 10 21, 22, 24 2 7, 
92, 93, 57, 100, 103, , 218, BES, 120, 
» 141, 149, I 151, 160, 165, 166, 167, 168, 169, | 
17%), 184, 186, Lee, 120, 191, 19.5 | 
sof the last day’s session by, to be 
‘ ithe se t 
the sion the case that 


which were considered, amended, 
t ill inces to be made to the officers md pet 
+] 
ul been emy edo the ser e ot the 
Mr. Thurman and inquire will 
adjourn his house for 
1) pose of receiving his vote on the question re 
110 », 273, 278, 
| 
oul im objector on the part of the Senate | 
the part the Senate 
I). | 
mo. a Senator from Vermont, member of the | 
by the S | 
i 3, 4,17, 57, 179, 274, 276, 27R, 223, 2R4 
a ~ 
141, 149, 179, 180, 273, 274, 276, 277, 278, VEL, 
Mr. Commissioner Abbott for the time 
Secretary of the Comuission be directed to prepare 
printed slips the names the members 
os 1 nin alphabetical order for the purpose 
rsix Yelock p.m. each Commissioner be allowed to 
once, and longer than tive minutes 
the proof shall have the opening and the 
copy of each set of the papers in the case of Oregon 
read : 120, 280 | 
Commission grant subpanas for the witnesses named 
l also order for the papers « for from the 
( " ‘ n proceed with the case of Oregon at seven | 
lock the Senate Chamber, and that counsel have | 
| 
eoand oa half hours for argument on the whole 


the President inform the Senate letterthat the Com 
mission has considered and decided pon the matter 
submitted it, under the act Congress concerning 
the same, touching the electoral from the State 
Florida, and transmit the 57,276 
that the President inform the House Representatives 
letter that the Commission has considered and decided 
upon the matters it, underthe Con- 
gress concerning the same, touching the electoral votes 
from the State Florida, and has transmitted said 
cision to the President of the Senate, and transmit the 


that counsel now be heard on the whole subject as the case 


now stands, and that four hours on a side be allowed. 
Submitted as a substitute for motion of Mr. Comunis- 


that the decision report submitted the committee 


pointed prepare it, adopted the final decision 

and report the matters submitted the Commission 

as to the electoral vote of the State of Oregon 172, 2x2 
that the President inform the Senate letter 

Commission has considered and decided upon the mat 

ters submitted it, act Congress 

ing the same, touching the electoral votes from the 

State Oregon, and transmit the same 179, 283 

President inform the Representatives 
letter that the Commission has considered and decided 
upon the matters submitted under Con 
press Cone erning the same, touching the electoral votes 
from the State of Oregon, and has transmitted said de- 
the President the Senate, and transmit 
the same tt 
that the President the Commission inform the Senate 

letter that there is a vacancy therein, occasioned by 

the physical inability Allen Thurman, 


that 


that vote the pending the case 
that after six each Commissioner allowed 
speak but once and not longer than five 275 
that counsel proceed with the same manner 
the case the State Florida, counsel offering 
evidence open and close argument 
that the President, Commissioners Frelinghuysen and Payne, 
committee consider proper allowance com- 
pensation the employés, and report the same the 
resolutions offered by— 
that the decision the Commission the case Florida, 


that the certificate signed Cronin, Miller, 
and John Parker, purporting cast the electoral votes 
the State Oregon, does not contain nor certify 
the constitutional which the State 

that the President the Commission inform the Senate that 
Hon. Allen member this Commission, 
physically unable perform his duties 
missioner, that the vacancy created filled 
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Evarts, William M., 
interlocutory remarks by, the— 


> *» > | 

Florida 18, 19, 21, 22, 25, 26, 28, 37, 
59, 71, 76, 80, 84, 85, 86, 87, 92, 93, 98, 103, 116, 117, 


Orevon case ....<....- 


arguments by, the— 


165, 166, 167, 177 


Ferry, W., President the Senate— 
communication by, the— 
case 


from, the appointment Hon. 

Francis Kernan fill the vacancy the Commis- 

sion created the inability Allen Thur- 

man perform the duties required the act Con- 

gress establishing the said Commission 283 

Field, David Dudley, objector the part the House— 

interlocutory remarks by, the— 


STEPHEN Associate Justice the Supreme Court, 
member the 

motions made by— 


the certificates the case Louisiana, and papers ac- 
company ing the same, and the objections thereto, be 
crders submitted 
that the injunction 0° secrecy be removed trom the proce d- 
that the certificates, with accompanying papers, and ob- 
jections thereto, the matter the electoral vote 
the State Louisiana, 277 
resolutions offered by— 
that the opinion the Commission admissi- 
ble upon the several matters which counsel for the ob- 
Offered substitute for order submitted Mr. 
that whereas the election held the 7th Novembe 
the State Oregon, for President 
and Vice-President, Odell, Watts, and John 
Cartwright received the highest number votes 
cast for electors, but the said Watts then holding 
trust and profit under the United States, was 
ineligible the oftice elector: therefore, 
That the said Odell and were the only per- 
sons duly elected said election, and there was 
failure the part the State appoint third 
Mr. Commissioner 
that whereas the legislature Oregon has made provis- 
ion for the appointment elector under the act 
Congress where there was failure make choice 
the day preseribed law: therefore, Resolved, That 
the attempted election elector the two 
persons chosen was imperative and void. Offered 
substitute offered Mr. Commissioner 
that evidence admissible show that and dur- 
ing the election the 7th day November, 1876, 
the State South Carolinia, there were unlawfully 
stationed various parts the State near the 
polling-places detachments troops the Army 
the United States, whose presence and interference 
qualified voters the State were deprived the right 
suffrage, and free choice the people presi- 
dential electors was prevented: That evi- 
dence admissible show that the election the 
day November, South Carolina, there 
were stationed the several polling-places the 
State deputy marshals the United States exceeding 
one thousand number, whose action 
and interference, under orders from the Department 
Justice, qualified voters the State were deprived 
the right suffrage, and free choice the people 
presidential electors was presented. 
substitute offered Mr. Commissioner 
Morton 192, 


178, 282 


| 


FIELD, STEPHEN J.—resolutions offered 


Page 
—Continued. 
that whereas J. W. Watts, de signated in Certificate No. 1 as 
elector the State Oregon for President and 
Vice-President, on the aay ot election, namely, the 
November, held oftice trust and 
nited States: therefore resolved, That the 
said J. W. Watts was then ineligible to the oftice of 
elector within the express terms the Constitution. 


Oifered as a substitute for a resolution offered by Mr. 


interlocutory remark sand qt iestions by, on the 


arguments by, the consultations the— 

Florida case 


Florida, the case of- 
decision on, by the Electoral Commission s 6. 57 
certilicates a nd ob Jer tions referred tothe Elec tor: alt olmissioen 


FRELINGHUYSEN, FREDERICK T., from New 


ARFIELD, JAMES A., Representative from 


Jersey 


member the Commission— 
appointed by the Senate 
sworn and certiticate 
motions made by— 
that Commissioners Miller, ‘and adley the com 
appointed prepare the report the Commis 
order submitted by, that at eleven o’clock a. m., the hour 
designated by the order of the Sta instant requiring 
an open Session, the doors be considered as Ope NM, and 
the Commission at once adjour nthe same for delibe ra- 
resolution offere d by, “th it Theodore R. Barke r, S. Matinw: ul 
James Harrington, John Isaae Ingram, Willia 
Wallace, John Erwin, and Robert Aldrich, the 
sons named as electors in Certilicate No. 2, were not the 
lawful electors for the State of South Carolina, and 
that their votes are not the votes provided for the 
Constitution the United States, and should not 
interlocutory remarks and ques stions by, the- 
business the Commission 


», member of the 
Commission 


sworn and oath filed 
motions made 


250 
that the committee rules directed port rules 
regul ite the order of business of the Commission a, Soak 
that the motion Abbott amended 
that Commissioners Edmunds, Bradley, and Miller be the 


appointed prepare the report the Com 


mission the Louisiana 279 
that counsel the case Oregon ten minutes 
more view rrupti 177 
that the public session the Commission close and that 
resolutions offered by— 
that the four persons, wit, Frederick Humphreys, 
Charles Pearce, William Holden, and Thomas 
Long were duly appointed 
and Vice-President for the State of Florida, and that 
the votes east the aforesaid four persons are the 
votes provided for the Constitution the United 


that Mr. Edmunds, Mr. Bradley and Mr. Miller appo 

committee draft report the action the Com- 
interlocutory remarks and the— 


business the Commission 103, 118, 141, 177, 181 
arguments by, the consult: the— 
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Gorham. George Secretary the Senate Hoan, 
ications from the two Houses joint session presented interlocutory remarks and questions by, the— 
by 119, 180, 273, 277, 280, 284 business Of the 7 71,77, Ils 
tory remarks by, the Louisiana case 67, 68, 73, 75, 76, 98, 102, 
Howard, George A., assistant secretary the Commission— 
Hoadley, George, counsel Howe, Timothy objector the part the Senate— 
arguments by, the Commission— 
Oregon 151 sworn and certificate oath filed 2,273 
Hoar, Georce F., a Represe ents itive from Massachusetts, mem- motions made by— 
appointed by the House 2,273 | to take a recess....- 
aworn and oath filed that the papers referred the Commission the case 
57, 118, 179, 276, 279, 283 that stenographer allowed attend the secret sessions 
sultation with Commissioners Edmunds and Payne, resolutions otfered by— 
to nominate ollicers to the Commission .......... 2... 2 973 that the electors named in Certiticate No. 2, to wit, Wilkin- 
that the seeretary have printed for the use the Commis- son Call, Yonge, Robert Bullock, 
sion such laws may the President Hilton, are the four persons who were duly ap- 
that counsel now heard for two hours each side upon day November, and that their votes 
the effeet the matters laid before the two Houses such are the votes provided for 
the President the Senate and the offer testi- the Constitution the United 
that the Commission into that evidence received prove that the votes ast and 
that counsel permitted proof the Ore- given said election the 7th November last 
yon the question extension time for the election electors shown the returns 
that arguing the question nee, eral polls voting-places said State have 
permitted take, the been compiled canvassed, and that the said return- 
minutes allowed the rule, much the time re- ing board never even compile canvass 
maining them they see 151 the returns made said commissioners election, 
that the vote the question the admission testimony but that the said returning board only pretended 
the case Loutsiana taken four canvass the returns made said supervisors. Otfered 
that the doors 279 that the votes purporting the electoral votes the 
orders submitted State Louisiana not counted. 
that action taken the committee referred the amendment resolution offered Mr. Commis 
next meeting the Commission for 274 that the resolution Mr. Commissione Morton amende 
that the proceedings the session February striking out the name John 282 
entered the Journal, read the See- remarks and questions by, the— 
that the Commission now proc eed the house Mr. Com- arguments by, the consultations the— 
that the proceedings the Commission, until otherwise di- Hurd, Frank H., objector the part the House— 
that counsel now heard for two hours each side upon Hurlburt, Stephen A., objector the part the House— 
the the matters laid before the two argument by, the Louisiana 
the the Senate, and the offer testi- 
mony by Mr. O'Conor and objected to hy Mr. J. 
Evarts. Submitted asasubstitute for order Mr. 
that the President the Commission directed inspect interlocutory remarks by, the Louisiana case 
proceed under the the Commis- Jones, Charles objector the part the Senate. 
resolutions by— 17, 29, 37, 38, 56, 57, 77, 103, 117, 119, 160, 
that the President appoint temporary clerk until the com- 193, 273, 274, 275, 276, 277, 278, 281, 
mittee on rules report Se 2 
that the proceedings the Commission, until otherwise or- 
dered, be considered contidential, exc ept as to the fact 
that Senators Bayard and Frelinghuysen committee interlocutory remarks by, the Florida 
will consent that the Commission adjourn his house Kelly, James K., objector the part the Senate— 
for the purpose receiving his vote the question interlocutory remarks by, the Oregon case 122 


y 
4 
4 
j 


KERNAN, FRANCIS, Senator from New York, member the 
appointed the Senate fill the vacancy the Commission 
created the inability Hon. Allen Thurman... 179 


Lawrence, William, objector the part the House— 
interlocutory remarks by, the— 
arguments by, the— 
Lonisiana, the case of— 
certificates and objections referred the Electoral Commis- 
Matthews, Stanley, counsel— 
interlocutory remarks by, the— 
arguments by, the— 


McCrary, George W., objector the part the House— 


interlocutory remarks by, the Louisiana 57, 
M., sixth auditor the Treasury, 
James H., Secretary the Commission— 


Richard T., counsel— 
interlocutory remarks by, the— 
arguments by, the— 


Oregon 


MILLER, SAMUEL Associate Justice the Supre ourt, 
member the Commission— 
act Congress 


motions made by— 
that the objections certificates the Florida case heard 
objection each set electors, and argued 
that the objectors the second the Florida 
case have until three o’clock present their state- 
that counsel allowed two hours each side discuss the 
question whether any evidence will considered the 
Commission that was not submitted the two Houses 
the President the Senate; and, so, what evi- 
dence can properly considered; and, also, the ques- 
tion, what the evidence now before the Commis- 
that Commissioners Strong, Frelinghuysen, and adley 
committee draught areport, required law, 
the action the Commission the Louisiana 279 
that further reading the the case South 
orders submitted by— 
that evidence will received considered the Com- 
mission which was not submitted the joint conven- 
tion the two Houses the President the Senate 
with the different certificates, except such relates 
the eligibility Humphreys, one the elect- 
that the decision and report submitted the committee ap- 
pointed prepare it, adopted the decision the 
Commission the matters submitted touching 
that the President inform the Senate letter that the Com- 
mission has considered and decided upon the matters 
submitted it, under the act Congress concerning 
the same, touching the electoral votes from the State 
Louisiana, and transmit the 119, 280 


307 


Page 
SAMUEL F.—orders submitted by- 
that the President inform the House Representatives 
letter that the Commission has and decided 
upon the matters subn inder the act Con 
gress concerning the same, touching the electoral votes 
from the State Louisiana, and has transmitted said 
decision the President the Senate, and transmit 
that the decision and report submitted the 
pointe d to pre pare it, be adopted as the decision of the 
Commission on the matters submitted ‘a it touching 
the electoral vote the State South 285 
that the President inform the Senate letter that the Com 
mission has considered and decided upon the matters 
submitted it, under the act Congress concerning 
the same, touching the electoral votes from the State 
South Carolina, and transmit the 
that the President inform the House of Representatives by 
letter that the Commission has considered and decided 
upon the matters submitted it, under the act 
Congress the same, touching the electoral 
votes from the State South and has trans- 
m.tted said decision the President the 
that the injunction secrecy imposed the acts and pro 
that 450 copies the Record (after proceedings, 
cluding the arguments the Commissioners, shall have 
been published) shall bound with index, under 
the care the Secretary and his assistants, and dis- 
tributea equally among the members the 
one objection each set electors, and argued 
that counsel two ‘hours each side discuss 
the question whether any evidence will considered 
the Commission that was not submitted the two 
Houses the President the Senate, and so, what 
cy ide snee can prope rly be con side re d: 4 and also the ques 
tion, what is the evidence now before the Commission. 274 
interlocutory remarks and questions by, the 


business the Commission 77, 118, 166 
2, 10, 17, 19, 20, 21, 39, 40, 53 
119, 126, 151, 1 "157, 165, 166, 176 


arguments by, the consult ations the 
Florida case 


Mitchell, John objector the part the Senate— 
interlocutory remarks by, the Oregon case 126, 128 


MORTON, OLIVER P., Senator from Indiana, member the 

Commission— 

motions made by— 

that the motion Mr. Commissioner Hoar amended 
to include the printing of the election laws of the 
the States Florida, Louisiana, Oregon, and South 


that the doors be closed 
that committee three members the Commission 
appointed prepare the port the Louisiana case 
and thatan intermission taken one hour for th: 
orders submitted 
that the injunction secrecy imposed the acts and pro 
that the time heretofore allowed for the filing of opinions by 
members the Commission extended until the 
close the month March 
that all orders and substitutes acted the Commission 
deliberation Friday, February 16, 1577, 279 
resolutions offered by— 
that the persons named No. were 


the lawful electors of the State ns pce a 1, and that 
their votes are the ee the Constitution 
of the United States, and should be aie for Presi 
dent and Vice-President 279 


that W. H. Odell, John C. Cartwright, and John W. Watt 
the persons named electors No. were 


the lawful electors of the State of Oregon, and that 
their votes are the votes provided for the Coustitu 
tion of the United States, and should be counted for 


Fresident and Vice-President of the United Siates 7 2r2 
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Page. 

that itis not competent for the two Houses, assembled for 
the purpose of counting the votes for President and 
Vice-President, to inquire by evidence whethera State 

larly repre ted in the two Llouses of Congress, 

dre ruiz las a State of the United States by the 

other departments the Government, has govern 

ment republican form. That while the 


existence disturbance and anarchy any 
st to such an extent as to make it impossible for 
the State to exercise its right to appoit electors of 
President and Vice-President, and to express its will 
that behalf, cause for rejecting any 
electoral votes purporting the votes electors 
ppointed thereby, yet, that when State regularly 
represented the Congress the United 
tes, and recognized the other de- 
nents of the Government, and has a government 
republican form, and does electors the 
manner preseribed the Legislature thereof, 

denee cannot be received by the two Houses of Con 


yress assembled to count the votes for President and 


Vice-President as aforesaid to show that disturbances 
existed the time election which may have inter- 
fered, greater exteut, with the freedom 
Is not competent for the two Houses of Congress when 

embled count the votes President and Vice 
President by taking evidence to inquire into the regu- 
larity of the action of the President of the United 
States sending foree into any State for 
the preservation order the suppression 
rection and domestic order such proof 
tolava for re pape the eleetoral vote of said 
State. Leo That in view ot the propositions con- 


the three ing the evidence 
] 


offered to show that the State of South Carolina at the 
late election have republican form 
ernment, and the evidence offered on the subject of 
‘ rider id violence and the presence of troops in 

Stat said election, not but 
that notwithstanding the ofier such evidence the 


electoral votes of South Carolina ought to be received 


nd counted if net objectionable on other grounds. 


Resolved, Vhat the other objections to Certiticate No. 
show valid cause for rejecting the 284 
that Bowen, Winsmith, Thomas Johnston, Timo- 


Hurley, Nash, Wilson Cook, and 

Myers, the persons named as electors in Certitieate No. 

were the lawful electors for the State South 

Carolina, that their votes are the votes provided 

for the Constitution the United States, and 

hould counted for President and Vice-President 


with which has presided over its 285 


interlocutory remarks and questions by, the— 
Louisiana case . -- 99, G0, 8G, 89, 90, 91, 92, 95, 97 , 107 
Oregon case 164, 165 
Florida case . ee eee 105 
Oregon case 
South ¢ rolina case on 200 
Murphy, D. F., Stenographer of the Commission— 
4), 
(Conor, Charles, counsel 
Oflicers of the Electoral Comm ission, selection of the oe sees cece 2,273 
Oregon, the case of 


Henry Representative from Ohio, member the 


Commilssion— 


COMMISSION. 
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B.—Continued. 
motions made hy— 
to; adj we 55, 77, 193, 97: 275, 278, 


that the three certificates the case lorida printed, 
and the objections thereto 


9 
that the time consumed interruptions the Comn 


that the time extended counsel each side 

strike out the word “not” order submitted Mr. 
Hoar 


order submitted by, that the purporting the 
electoral vote the Florida, and accompany- 
ing papers, together with the obje there to, 
interlocutory remarks and questions by, the— 
South Carolina case 


Raney, George P., witness— 
examination of, in the Florida case 
Reardon, William H., Marshal the Commission— 


appointed, motion President Clifford 
Rules the Electoral Commission considered, amended, and 


Sargent, Aaron A., objector the part the Senate— 
interlocutory remarks by, the— 
case 


Scely, Albert deputy marshal the 
Senate Chamber, the, use of, tendered the Electoral Commis- 


oceupied the Electoral Commission 151,2 
Sessions the Electoral Commission, the— 
Florida case— 
January 1877 
February 
Wednesday, February 1877 


Louisiana case— 

Tuesday, February 13, 1877 ...... 

Wednesday, February 14, 1577 


Monday, February 19, 119 


Oregon case— 
Wednesday, lary 21, 1877 


South Carolina case— 
Monday, February 26, 1877 
‘Tuesday, February 


Shellabarger, Samuel, counsel— 
interlocutory remarks by, the— 
arguments by, the— 
Sherman, John, objector the part the Senate 
South Carolina, the case 
decision of, the Electoral 


certificates and objections referred the Electoral Commis- 
Stoughton, W., counsel— 
interlocutory remarks by, the Florida case 
arguments by, the— 


Florida case 


Louisiana 


— 
R 
sees 
‘ 
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SrTReonG, WILLIAM, an Associate Justice of the Supre me Court, 


member the Commission. 
act of Congress appointing...... ..........- 
sworn and certificate oath 


before six o'clock 
that counsel allowed two for the argu- 
ment the question the admissibility the evi- 
dence offered and objections thereto 
that the evidence Spree ified in the first offer of the objec tors 
to Certificate No. Lin the case of Oregon be now re 


ceived, subject legal and any evidence 
the that may offered the other side, 
hat the vote be taken on the question pending in the case | 
orders submitted 


that the members the liberty reduce 
writing the remarks made them during the con- 


lished the printed proceedings before the 


that the question the admission evidence the argu 
ment opened two and concluded one counsel 


that debate the question pending the Florida case 

closed before six o’clock Friday, 


that the evidence deseribed in offer No. 1 be now received, 
subject to the opinion of the Commission as to its legal 
and that evidencein rebuttal explanation 
thereof also now received, subject also 
remarks and questions by, the— 
the 


arguments by, the consultations the— 


Supreme Court the Capitol, the Eleetoral Commission 


Taliaferro, deputy marshal the Commission— 
THURMAN, ALLEN Senator from Ohio, member the Com 


motions 
that the motion Mr. Commissioner Strong amended 


striking out and inserting 277 


THURMAN, ALLEN G.—Continued 
order submitted by, that the Secretary the Commission 
rected to furnish tmmediacely to counsel, ou both stele 
copies of orders made to-day, aud to notify them that 
the Commission will be ready at eleven a.m. to-morrow 
to proceed with the case now before them = 
resolutions offered 
that a committee of two Justices, two Senators lL two 
Representatives be appointed toe consider and propose 
such rules proceeding and and employes 
be proper for the Commission, the committee to 
that F.C. Humphreys was not a United States sh pping cor 
missioner on the 7th day of November, [76 Wi ITD 
that inasmuch as the votes of the people ot Loutstanma tor 
electors of President and Vice-President tn Noverniber 
last have never been legally canvassed aud declared 
therefore the votes purporting to be votes of eleetor 
of that State for President and Vice-President ouch 
not to be counted, and no elector of President ane 
Vice-President can be rewarded as chosen tithat State 
Offered as a substitute for a res tion offered by Mer 
remarks and questions by, the 
business the 141, 149, 166, 177 
Florida case 3, 14, lo, 17, 19, 21, 40, 47, 54, 55, 103 


letter from, bis attend the sessions 

the Commission, and asking that the vaeaney caused 

by his absence may be filled as provided by law s Wo 
by, the consultations the 


Trumbull, Lyman, counsel 
interlocutory remarks by, on the Louisiana 7 OL, 117 
argument by, on the Louisiana case... st), 
Tucker, J. Randolph, an objector on the part of the Louse 
remarks by, the case 


arguinent by, on the Florida case 
Tyner, James N., Postmaster-General, 
eXamination of, in the Orewon case... 281 


W 
Watts, John W., witness 


examination of, the Oregon 
Witnesses, examination 

MeGrew, J. N., (in the case vat 

Raney, George P., (in the case 

Tyner, James N., (in the Oregon case 16-168, ve] 


Watts, John the Oregon 

Yonge, James E., (in the Florida case 
Woodburn, William, objector the part 

and 

178, 179, 192, 193, 273, 276, 277, 

Yonge, James E., witness 

examination of, the Florida case. 


4 
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29, 119, 274, 280 
that debate the question pending closed 
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APPOINTED UNDER 


THE ACT CONGRESS APPROVED JANUARY 
REGULATE 
THE DECISIONS QUES 


The act the Congress the United States, approved the 
President the 29th January, 1877, under which the Elect- 
oral Commission was organized, the following words: 

t to provide for and repulat e the counting of votes } 
President, and the decision of questions arising thereon, for the term 


it enacted by the Senate Ti yuse of f ted Stat of 
’ tin Congress assembl at the Senate and House of Re I i ha 
the first Thursday in February, A. D. 1877; and the President of the Senate 
1 be their a ofiicer. Two tellers shall be previously appointed o1 
f the Senate and two on the part of the House of Representatives, to whom 
anded as thes are opened by the President of the Senate, all the certiti- 
nd Vi upers purporting to be certificates of the electoral votes, which cer 
es and papers shall be opened, ep eran nd acted upon in the alphabetical 
r of the States, beginning with the — and said tellers, having then read 
ame in the pres nce and hearing of arene Houses, shall make a hist of the 
sas they shall appear from the ates; and the votes having 
ed and coun inted as in this act provided, the result of the sar hall be de- 
ed to the President of the Senate, who shall thereu innounce the state of the 
ind the names of the persons, if any, elected, which announcement shall be 
dasuflicient declaration of the » perst ns elected President and Vice-President 
United States, and, together with a list of the votes, be tered on the Jour- 
of the two Houses. Upon such reading of any such certiticate or paper when 
shall be only one return from a State, the President of the Senate shall call 
r objections, if any. Every objection shall be 1 le in writin d shall state 
I and without argument, the ground thereof, anc 


sit 


been as- 


I all besig 
it lea rand one member of the House of Representatives before the 
s} received. When all objections so made to any vote or paper from a 


shall have been received and fead, the Senate shall thereupon withdraw, and 
bijections shall be submitted to the Senate for its decision; and tl & Spt aker 
the House o f Repre sent atives shall in like manner submit such objections to 
House of Represen atives for its decision ; and no electoral vote or votes from 
y State from which but one return has been received s! ill be rejected except by 
} ive vote of the two Houses. When the two Hor 


ises have vote 


l iediately again meet, and the presiding oflicer shall then announce the de- 
the qu estion submitted. 

Ss That if more than one return or paper purporting to bea I a 
te sh: ull have received by the President of thi Senate, purp etl 
rtificates votes given the last preceding election for President and 
Vice-President in such State, (unless they shall be duplicates of the same returr 


returns and papers shall opened him the presence the two 


llouses when met as aforesaid and read by the tellers, anc 1st 


t ich returns 
pers shall thereupon be submitted to the judgment and ¢ 
ie and lawful electoral vote of such Siate, of a comm 
vs, namely: 
During the session of each House on the Tuesday next preceding the first Thurs 
yin Febrvary, 1877, each House shall, by viva voce vote, appoint tive of it 
3, who, with the five 


ission constituted as fol- 


her associate justices of the Supt ne Court of tl e United St 3 
to be ascertained as hereinafter provided, shall cor ite a commission fe de 
e\sion of all questions upon or in respect of such double returns named ‘ 
tion. 

On the Tuesday next preceding the first Thursday in February 7, 

on thereafter may be, the associate ju sot the Su United 
States now as ed to the first, third, eighth, and ni elect 
such manner as a majority of them shall deem fit, ech I r of tl justice 
ot said court, which five persons shall be 1 ibers of sald con and the 


person longest in commissior no f said five just 
n. ‘I'he members of said commission 
lowing oath: 

——, do solemnly swear (or affirm, as the case may be) that T+ 
irtially examine and consid rall questions subm d to the commissi 


s shall be the president of said con 
all spective ly take and subscrilk 


it te 


Iam amember, and a true ment give thereor agreeably to the Con n 
laws: help God; which oath filed with the Seer 
the Senate, 
When the commission shall have been thns organized, it shall not be ir T 
of either House to dissolve the same or to withdraw any of its mem] if 


such Senator or member all die or become physically unable 
ies required by this act, the fact of such death or physical inat 
said commission, before it shall proceed further, communicated to the Senate or 
Representatives, the case may be, ich body shall immediately and 
without de sbate roceed by viva voce vote to fill the place so vacated, and the per- 
son 80 appointe mi shall take and subscribe the oath hereinbefore prescribed, and be- 
come & member of said commission; and in like manner, if any of said justices of 
the Supreme Court shall die become physically incapable performing the 
ties required by this act, the other of said justices, members of the said commiss 
shall immediately appoint another justice said court member said commis- 
sion; and, sugh regard shall had the impartiality and free 
dom from bias sought by the original appointments to said commission, who shall 


» to peri rm the 
lity shall be by 


THE COUNTING VOTES 
STIONS ARISING THEREON, 
TERM COMMENCING MARCH 


1877, ENTITLED “AN ACT PROVIDE FOR AND 


FOR 


become 30 
All the it t ‘ l 3 
of each ‘ ott 
in nan ¢ ‘ 
pa t ll ‘ d ‘ 
| ¢ bv the t t] 
| President of the Senate sl if Every ¢ ction 
I Writil ind 8 ( t tar ent, 
d tl reof, and shall e Sena lone 1 
1 
eri 1a ive be 
1 pape 1 lall pa 
rt 
| crs, the two H i 
T ‘ tre 
the 
{ 
T 
1 , upon objection made wT 
1 s of the House of Re ‘ 
i ) ng otherwise; in which « col I t l 
votes or papers trom ‘ r State ’ | 
viously made to the v Ss « pape f State 
posed of 
no debate shall be allowed and 1 ‘ | L be thbyt 
except to either House on a motion to vy t li & pows 
4. That wl t] I tato d 
1toar Tt ol s ‘ rot rqu i 
ner than « t ‘ det 
ill be the duty of e¢ li t i 
| f s: Fort of 
| ed ] Ss i j t 
the S i fort Ss of t ( of | ‘ 
Representa t ( desk the « f two I 
| front of t Ch en ‘ f 
arise ‘ 
case either ( 
| bef of 
| exes it efor 
he ‘ Lik i 
tive 
~ 
be I tor y Pr 
{ 11 
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1 of its ] 
WEDNESDAY, January 31, 1577. 
The members the Commission appointed for the ion 


tain questions relating the counting the electoral votes 
President and Vice-President the United States 
the act entitled act provide for and regulate the ting 
votes for President and Vice-President, and the decision question 

arising thereon, for the term commencing March 
proved January 29, 1877, met the Supreme Court room the 
itol, eleven lock the noon, this day Janu 
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ELECTORAL COMMISSION. 


4 
t t I 
‘ 1 to ‘ 
{ ite 1 two « har 
( of Asso J rule, not il ) p i ik u 
ms | e] eat of esses 
ord ay cou on 
ord 1 if 
| su tion,) unless otherwise ted 
motion Mr. Commissioner HOAR, the President 
PEPHEN J FIELD } mission was requ ed, on consultation with Com: NDS 
i} On motion of Mr. Commissioner GARFIELD, the Committee on 
Unirep motion Mr. Commissioner FRELINGHUYSEN, the Commis 
order this 
st t} | 
THURSDAY, February 1877. 
The Commission met for and 
cers the Commission 
( l AM, Secretary Secretary—James 1H. McKenney. 
t e Cor on: Marshal—W illiam Ii. Reardon. 
‘ UNrrep STA Stenographer—D. F. Murphy. 
January 30, motion, the Commission adjourned till three o’clock 
ted Mr. Hen B. | 
provide for Journal the preceding session was read, corrected, and ap- 
proved. 
GEORGE ADAMS. presented Mr. Secretary the Senate, and read 
follows 
‘ ( took and subseribed be } More ’ er 1 rret cer ite of elector 
ibyt act lthe Com | tes of l pent pres 
iff r, Ass ite Jt |! © of sof ¢ us t ol ns been made t 
tre V Lalla the objectious thereto 
| URMAN. it 1 submitted to t nt a tecision of Commission, as provided 
r. W. FERRY 
the doors may now opened and that proper 
that have been sent tous. 
would have those three certificates 
they are objected and who are the objectors. Until 
have before After that will time take such other 
; HOA, it was in regard to proceeding as may be necessary 
the oaths the members the Commission pleasure, listening the reading those documents the House 
the who was directed them with the Representatives. the papers about the State read 
will take hour read them. The objectors’ names are the 
Mr. EDMUNDS, the Commission ad- papers making the objections. presume they will printed; they 
certainly ought printed; and then everybody can read them 
without consuming time doing that which every man 
had known the length these papers would perhaps with- 
The PRESIDENT. Does Justice withdraw his motion 
Mr. Comn BRADLEY, the reported Commissioner not make motion; Imerely 
being amended, were adopted made suggestion. 
Mr. Commissioner PAYNE. Now move that the certificates with 
and such messengers shall The PRESIDENT. The motion before the Commission that the 
the three certificates the case Florida printed and the objections 
thereto. that your pleasure you will say ay, [putting the ques- 
‘ I d to it, not longer than two | The PRESIDENT Ilow soon can they be printed ? 
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aid befor 
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ELE 


Mr. Commissioner FIELD. 
resented ? 
printed very short time. The Secre tary will understand 
pape that accompany the certificates, and nothingelse. 
sirable that they should printed with little delay possible. 
matter being disposed of, requested inquire ere 
are counsel present who will take part after the managers object- 
ors have stated the case the one side and the other. 
Mr. EVARTS. Mr. President, Mr. 
will state what has say that regard. 
The will withdraw the inquiry put, and say 
Mr. Sargent that inquiries have been made the objectors. 
Senator SARGENT. The objectors, the persons whose names are 
signed the paper, are Senators Conover, Sargent, and Sherman 
and Mr. Mr. Kasson, Mr. Woodburn, and Mr. 
rit ern bx rs of the House. There has been no opportunity up to this 
moment consulting with these gentlemen ascertain which 
will state their ctions the Commission. 
The PRESIDENT. Two objectors may represent the case this 
tribunal. 


Senator SARGENT. 


Should not have cop 


hi ior 
certi icates and objections 


Senator Sargent | 


las come in 


understand the rules 
PRESIDENT. Who are the 

Senator SARGENT. There has been opportunity 
ascertain which the objectors would 
court. 

PRESIDENT. 
on as convenient. 

Senator SARGENT. 

PRESIDENT. 
the other side 
Mr. Representative FIELD. The objectors the first return are 

ators ‘Sone s of Florid: i, and C ooper, and Re presentatives ‘Thomp 
Jenks, and 
Mr. Commissioner ABBOTT. Mr. President, desire inquire 
hether the motion made reference printing covers the printing 


It 
consul 


present the matter the 


Please known the Commission 


will. 
Will Mr. Field state 


} 


all papers that are sent here with the objections, because seems 


tome that are consider all papers sent with the objections, and 
just material for have those papers printe that 
PRESIDENT. Ido not understand the vote that way 
sent. the certificates, with the objections and the papers 
which accompany the certificates, shall not all the 
that may have been sent. 
Mr. Commissioner suggest, then, that some point 
time, are consider the papers accompanying the objections, 
they may made part the cause. The 


pape rs 


objections themselves 


would hardly understood without the papers; and should 
have those papers printed, put some form that can act 


them. 
The ESIDENT. There motion that subject. 
Mr. Commissioner then, that the 
panying the objec tions also printed. 
Mr. Commissioner EDMUXDS. Mr. 
possible under the statute 
be no papers law fully 
etion. 


ipe rs accom 


that 
ting that there m ay 
statute accompanying 


Presicent, 
under which are 
and within the ob- 
it, remember this speak subject course 
does not provide for papers accompanying the objections 
that think will matter for the consideration the Com 
may question for consideration whether time would warrant 
and printing everyt 
SI dle, 


cor 


hing 


hat may proposed 
Mr. Commissioner THURMAN. Mr. President, true that the 
statute requires the papers accompanying certificates laid before 
the but also anthorizes the Commission into 
view all documents, depositions, and other papers that may com- 
petent and pertinent this have received papers 
from either the Houses which the estimation the Houses 
proper send us, seems must look them and sce 
whether they are competent and think, therefore, that 
the motion print ought adopted. That will not delay 
having to-morrow morning, early see fit meet, print 
the and the objections. can give directions that 
they shall sent diately; and the printing these other 
papers could on; and, knowing the great rapidity with which 
work done the Gove Printing Ido not think 
hould have wait very long get them all. 
Mr. Commissioner Mr. President, think looking 
the law that objections only sent here and fancy that those 


papers, they are sent here all, must come part the objec- 


tions, that perhaps the motion print the objections would carry 
with it, necessarily, the printing those papers. not see 
they get here except papers accompanying the certificates 

part the course have desire impede the 


printing the objections the certificates, but wish get them 
soon possible. 


1e names of the objectors | 


The statute prov ides for papers that ac company certificates ; 


CTORAL COMMISSION. 


Mr. Commissioner lent, ord 
hat move that the motion BBO 
for the time being laid upon the may consid 
little afterward 
The PRESIDENT. The isto] Judge 
BOTT upon the table. 
Mr. Commissioner withdraw the motion for the time 
to be renewed at subsequ if ti 
quested now to call for the names of counsel who ay ar in the 
on each side. 
Mr. Representative FIE] ‘ ral coun our 
have Mr. New lve Black 
Green of New Jersey. 
The PRESIDENT. Counsel not exceeding two number 
side are allowed to participate in argument. 
Mi . Representat ive FIELD. We have not selected those two | 
only mention you answer the question many there 


concernec We shall arrange that matt in the 
of th eevenin 
PRESIDENT. 


Mr. EVARTS. 


As representing object 


those that have been represented in the enumeration by Mr. |} I 
will state that Mr. Stoughton, Mr. Stanley Matthews, Mr. 
barger, and myself are present some 
cases will appear, ask the truction the 

the phrase the merits any case presented 
any issue joined 


on objec tions to any particular certilieat 


PRESIDENT think the will have judge 
matter for themselves. Unless they have some question to submit to 
the Commission hardly the province the 
| Justice to determine that. 

Mr. EVARTS. understand, then, the comm ple 
that the des two counsel will early 
made when the case 

nt. 

the have opened the 

Mr. Commissioner BRADL Eva hat 
ably the construction that would 
principal question ould be in und all 
utory other motions would not that phra 

Mr. Commissioner covers the sul 
particular State. 

Senator SARGENT. In reply to the ¢ m of the com 
to which of the objectors would present the ise on behalf of t ‘ 
jectors aside from counsel, conference determin 
and Mr. Kasson will appear. 

Mr. Commissioner that the publ 
the Commission be now adjourned until tialf past ten in the im 
unless counsel objectors have something further say 
ent time, 

Mr. Commissioner GARFIELD. obje 
filed that action has been taken regard 
from Senator Jones; heardthe President the 
sion make allusion it, inquire whether there 
objections which have been refer 
distinet bei a ditlerent objec i ‘ 
of the other two that have be« ferred to 


PRESIDENT. 
sion in behalf of 


the returns from a State constitute one case, and tw 
be heard upon one 1 the other: and ‘ t] 
have been heard, t\ be heard 1 iid 
upon the othe ge: § uly L by tl Commi o t! 
will be the ruling. 
Mr. Representative FIELD. Will you allow say that 
haps there may some misunderstanding regard 
les ss I state to vou precisely the facts? 
‘he sir. 
| of Florida on eac Se side; that is to say, we object to the 4 vote 
mentioned the first returns. 
Mr. Commissioner EDMUNDS. Which are they? 
Mr. Representative FIELD. They are, use the names 
the candidates, the Hayes object our part 
| votes, certificates, and lists. 
Mr. Commissioner EDMUNDS. the other gentleme 


the others? 
Mr. Represent 
centdemen 


itive 
the 


FIELD. Mr. Sargent, Mr. Kas 


to ours. Then t 


other side 


specity illy object 
the additional objection made Senator Jones, Florida, and 
others, to one of the Hayes electors as ineligible unde t! Constitu 


supposed it vould be taken 


§ 
| 
| 
| 
| 
| 
| 
} 
| 
| 
| 
who 
| course 
| 
| 
| 
impression not make that 
deci the Commission—that the several objection to 
‘ 


ing retion the matter whatever. When counsel 
on i it wi be under di rt latio Perl ps they need not 
stated now, but seems that rather expected state 
it ( i [I will say that my view is that one of the counsel in favor of th 
No. and against the objections should and 
Coun counsel in favor of objec to certile 
close 
t W ou desire, you resenta e TUCKER May I i r the two hour 
IT will have it deter- ctors to t-1 ed certil el t be ¢ umed 
otherwise than I have. i? 
not accompanying papers and the objections, they were read; 
the public they will soon printed and laid our tables, and 
until half past ten that the statement opening 
time. that not desi the statement the case will 
tion Mr. Representative SSON. the Commission please, 
certificate are concerned, iate and myself find that 
nany more questions are involved the tions that 
present that there will han supposed would found—we not having had the oppor 
the Commission to-day. examine them until this morning—that probable 
YSEN. I was about to suggest | all be obliged to ask the ¢ rt for ue time before proceeding on { 
from the objectors and counsel our behalf. 
are going this morning who are ready, but simply save our right 
make that suggestion the tribunal the completion the argu- 
lerstand that ment that side behalf the objectors. 
the PRESIDENT. The suggestion calls for ruling the part 
and for convenience. 
[beg speak preliminary matter. observe that Rule speaks 
( dl of evidence. Now, Iam in some doubt about the course of proceed- f 
ing. evidence admissible should stated, suppose, before 
beginning the arg nt. Wea prepare d with witnesses from 
ida state, the baror any manner that the court may indicate 
Com ion for deposition otherwise, all that necessary prove the alle 
tions of our objection. We suppose that the papers which have been 
Presented here contain evidence and are receivable; but 
under the impression that have not other evidence. 
Mr. Commissioner Course the question whether the evidence competent, wish 
' phal cal order for the pur where that the ( ‘ HIM ASSion may direct, and oiler to ao 1t now or at 
ny other time or in any otuer manner, 
the have printed thought onght not proceed with without mak 
Mr. Commissioner STRONG President, seems that 
amendment include the the rules which have adopted place the objectors precisely the 
, L 1, Oreg ind South | Same po ition that counsel are placed in who open a case before it is 
rule—that the objectors shall occupy exactly that position their 
to. statement their objections, state what the objections are, and 
(at four and forty- they propose support the The other questions will 


Commission 1 


it is the case ?” t« 


that 
»which 
certilicates with the 


hree 


objections to certiheate No. 1 will 
them that the fourth rule allows | 
state the the opening ar- 
etions, and also in support of any 


When they have 
under the same 
ms now asto coun. | 


r side Will speak 


ask whether after the 


} tin 


the State directing the appointment presidential electors 


| majority 


other side, shall not allowed 
our two hours? 
nake provision for any reply 


tions for further 
ion, the Pres 


further 
iding Justice hay 


ive FIELD. 


Commissioner STRONG. 


That 
That 


Mr. Representat 


quite satis 
Mr. 


factory. 
understanding this 


The PRESIDENT. You can proces 
quarter before eleven. You 


Mr. Field, with the case 
side will have two hours. 

Mr. Representative FIELD. Mr. President and gentlemen the 
Electoral Commission will bemy the statement which 
shall make, set forth with much conciseness may the facts 
that expect prove and the propositions law which hope 
establish. 

The power devolved by the » Federal Consti 
this Union was, the State Florida, 


tution upon the States 
xereise the Legislature 


made the ied voters the State general election. 
election was held the 7th November, was quiet and 
orderly, far are informed, throughout the State, and re- 
mained only gather the result the voting. That result was 
in favor of the electors who, for convenience sake, I will 
designate the Tilden electors. Nevertheless, certificate comes 
here signed governor the State certifying that the 
Hayes had majority the what sort jugglery 
that was accomplished now take upon explain. 
the laws the State the counties are divided into polling-pre- 
and the votes the are returned 
county clerk the county where the are canvassed, and the 


That 


county canvassers certify the State canvassers. have occasion 
mention canvassers only inone county. That county was decisive 
the but were not, uno disce omnes. county 
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4hi Vi 4 aXe 
| 
‘ i f i 
Mr. Mr. J 
to « \ 
i i VW 
ig tot ( 
( 
ito i 
Al, ! 
of 1 ( 
1 i 
oc t . 
f tl 
\ 
The PRESIDENT, I \ 
Mr. Ce r FRDLINGII 
that it would | ‘ tou I l 
hether they will be 7 ito: 
Mr. Representative FIELD. O 
i ( i I 
I ro hay r i cleared 
Oni n of Mr. ( i ) I 
On mot 1 of Mr. ¢ sioner 
t 
of Mr. I the 
Mr. r MILLEI 
be lft ther; w 
Seer of the ¢ 
EDMUNDS directed to pre 
oft the embers of the ¢ il 
prose f being used in ta rthe y 
Mr. Commissioner HOAR moy | 
for the use of the Com 1k 
President of the Com: 
Mr. Cor Is ner MORTON n 
ele laws of the Stats | 
Carolina. 
Phe motion, ended, was : 
Ont { Mr. ¢ OneT 
RIDAY, February 2, 1877. | 
half past ten o’clock m., pursuant ad- 
journment, all being present. 
journal was read and apy 
The PRESIDENT. The case 
Inquiries made yes 
I In r leave to re Ll that it eo 
ecomp nor pepe mal tl 
mpanving i theo 
the case or ti 
first, and remind 
‘ ours in W ‘ 
wntsin support of their ob 
: other certificate which they claim to be valid. 
cluded, two objectors on the othe 
rules and limitat . Lwill not give any 
that will come afterward. 
Mr. Representative FIELD. Allow 
two objectors have spoken on t} 
The PRESIDENT. The rules 
the part the objectors. Applica 
counsel must made the Comm 


the clerk was then closed for the day. 


COMMISSION. 


refer Baker County. The canvassers were law 
county judge, the county clerk, (or rather think the 
the circuit court for the county, but call him for 

for their assistance. case either the judge the clerk ab- 

cannot attend, the sheriff the county called his 
The law provides that the canvass county 
ill be on the eth das after the election, 

» all rece ived. 

this county there were but four the returns from 
m were all received in three day 3s. Onthe 10th of November the 
nty considering that the returns being further delay 

might embarrassing—for what reasons does not de- 

The county then asked the sheriff 
erk thereupon called his assist- 


sooner the 


returns 


‘nets, a 


The 

made the canvass, 

all parties think. Ihave never heard anywhere the 
that the votes rtified them were not the 
happened that the county judge, the same day, the 10th, 

sned a notice to the county clerk and toa justice of the peace to 
end him the count ton the 13th, which, you will remem- 
Was just six days noon, for the purpose 
the count. that day and hour clerk and the 
tice thus requested attended. however, ab- 
ted himself, had 


ores, 


er the election 


judge, 


given the notice. and 
said though been already done was enough. 
sheriff was the Thereupon the county 
and justice justice called in—recan- 
the votes ult precisely, and the 
ither the county nor the sheriff was present. The office 


the evening that day the 

iff, taking their assistance 
issioned by Ste 
fore, entered the ot 


I ver, and took 
the returns, threw aside two two remain- 
sent that certificate the State You are now 


under these 


say whether this 

inthe darkness the nig 
tified the Sti any 
rida. That the exa 
you the testimony will appear upon the 
you. Here is the testi ny in respect 


and fraudulent canvass, 


hich 


hout 


to this thi 


m Judg 


to the clerk’s office; that the clerk’s offices 


A. No, sir. 

A. No, sir. 

Q. But you had an imy pression that some illegal votes were cast there ? 
A, Yes, sir. 

A. No, slr, 


3 this was about six o'clock, “it micht 
‘ pthe otliee ; that they knew th at the clerk 
Li n; thatt I Wis nO the oilice, 
ould be public, the record 
\ uti n: 
Question. What did 
Answer. We just ma wing two in the « 
What two precinct lyout i 
Q. Which did you thr 
A. The Johnsville pre 
And then you lle 
A. Yes, sir. 
Did you have any wit fore you? 
A. None at all. 
Did you have anything before you except the returns 
A. No, sir. 
Q. Why did you throw a insville precinct? 
evented from voting 
“@. Did you have any evid before you to that effect 
A. No, sir; there was only his statement. 
J. Did you not have a particle of evidence before you 
A. No, sir. 
). You believed that one party had been lated and prevented from voting ? 
A. Yes, sir. 7 
you threw out the Johnsville 
A. Yes, sir. 
(). Was there any reason for throwing 
A. No, sir. 
None 
A. No, sir. 
other reason but that, was there 
A. No, sir. 
You next threw out Darbyville 
A. Yes, sir 
). For wh at reason did you do so? 
A. We believed that there were some illegal vot t there? 
Did you have any 
\ 


sanvassers 


and true canvass 


circum- 
two and 
why the county 
voice that county 
cord to be laid be- 
canvass, this 
given the sheriff: 


» assist him in 


le ir 
Kin the 


0. TI votes did yon ha ani t 
\ t i <, as well asic t, 
lt out tl t 
made your returns 
te those returns ? 
t ? 
Q. Who was the cl i 
r 
Phe > judi 

Wi 

o Who made the suggestion to t D I 
A. He did. 

And you sustained ! 

A Yes, sit 
Q Mr G € to} 

A. Yes, sit 

Q. How did you kno 

A. Well, we just ! it ru 

Q. Was there any « reaus 1 \ I rt J 
return but the fact that you had heard 
A. No, sir; that 
did i 1 G 
turns when 1\ t to ‘ ri 

hand 
Do ve I 

A. Idonot; It! he g ( 

Oute \\ iL 
A. Int cl ( in the ec} ( 

q. W 1 ‘ 

a. 
And 

A. No, sir. 

Now let from this county the canv: 
When the State cany were ork there were certain 
cant telegrams between Florida and ton; 
names of the correspouden xcept that of tl yvernor, Stearns, the 
Same W certil b r tot el tion of 

juestions 
I remem ‘ 
should assail t ri t it 

What wast 

A. There was a dispat« re I 
to it, you mast draw your o ) 
ai n.”’ There was anot r Ly 1 iy ha i i l I hot 
ire that it was violex 

Thereupon the State canva rs ¢ l hat ? ] took tl third 
canvass from Baker County and it, appears the Con 

governor and was candidate for the opponent 
was Mr. Drew. The were Stearns’s appointees, out 
the State the Hayes 

Thus the matter stood 
from the votes of other cor Incts 
patron | Stearns. But it did: I wi | in & morme . 
for this elimi ion being ipreme court illegal, 
canvassers thereupon, ord ippearing for 
Tilden electors, recalled their a Lm ol Baker County fal 
return, and used all its falsehood. 

These are all facts which offer make good evidence the 


documents. 


This monstrous fraud being far accomplished, 
Tl I + f 11 +) f } I pl 
the State took they could the wrong, 
and they did with ess Which does them all honor. 


Not even your own 
could have more man 
had been perpetrated there 


hire, Mr. President, 
such fraud 
have voice from her 


you we 


people that would have shaken the ever! foundations her 
granite hills. peak, and from the easternmost peak 
the shining sea, you heard and ind 


5 
w | 
\ 
‘ 
| 
county judge and the 
ice the peace who had been 
ou 
ee! 
Lol 
1 tl Canvi of Ba r Count) I 
noon of the 13th; that they v ) 
| 
| 
, 
I 
| 
State of 
stood up | 


raised their voices throngh al 
lished the result which I wil 


they accor 
ir he ca date for governor on the other side, 
sof law i v-abiding citizen should do and will 
eal et n the « bunt when he tinds 
to rests to ireu ee ited precincts, 
court decided that the State canvassers had power 
j rida to « ate ve , but they were bound 
ful vote put into the ballot-hox; that they were 
nor judges rwise tl of what votes were pnt in; 
ce to that they ass the rejected 


I took his place 
lawt ind ce} State 
lilden electors do? Thev commenced in a cireuit 
i petent on an intormation in 
) rainast the Haves cleetors. They charged 
tha ‘ relator vere the lawful claimants 
1] ] ‘ tors voted on the 6th of Decem 
mee lar « irse of |e val proceedings 
to trinl and | ent. first upon a demurrer, and then 
ove answer upon the 


and here the judgment the After the 
j ta 


ctors or 
« ni wh 
to powers 
ey Wore nt said « 
t e KASSON. Wilithe objector allow me to state 
t Tyre nit ‘ re not « nsidered as agreeing to the 
{t yt being in tl en at all? 
They are merely referred for 
Ri N l \ e} rng the statem« nt of one side now. 
hole record certified and ex- 
form. 
thre I 
d hee relat ‘ Bul 
\ ( indJa . Young— 


the 

much for the jud 

that warranted asserting that there any way known 
through the courts the State, that way has been taken. 

In tl ean t e the Hayes electors had voted and sent their lists 
votes the President the Senate, with the Stearns 
their appointment 


ino canva 


appointment, other than that first made, which the supreme court had 
ordered rectified the application Mr. Drew, and the 
rectification which, therefore, could further than the ean- 
vass the governor’s vote. The same applied the 
votes, would course give the majority the Tilden elect- 
ors, but avoid the appearance this the canvassers pretended 
alter the vote first given them Baker County, and reduce 


wo precincts men 


the third and false return the county 
attempt was rebuked the supreme court, 


the State 


nvassers their action under the 


mandamus tothe votes 


for governor; sothat appears upon 
the records of the State canvassers no semblance of any aut 1ority for 
Stearns’s other than the first 


canvass, Which the supreme 


court branded as ill il and false. 

Now look what the Legislature Florida has done. 
the department the Florida government which could 
alone direct how the power devolved by the Federal Constitution 
could be performed. This Le y slature has passed two acts to which 
Teall your att In view of the fact that the supreme court 
had which mentioned, the Legislature passed— 


1 ling to the laws of the State of Florida. as 
interpreted { ! e 4 rt, of the votes for elects ot Ps lent and Vice- 
lent « election November 7, 1 

The law w iP] ved January 17. It provides that the secTe- 
tary state, attorney-general, and the comptroller publie ac- 
counts, any them, together with any other member the 
inet who may designated them, shall meet forthwith the 


office the secretary state pursuant 


toa notice to be given hy 
the secretary state” 


did meet and recanvass pursuant that law, and they 
result the fact, giving the majority the Tilden elect 
ors. The second law declared that the Tilden electors, naming the 
were elected on the 7th day of November and that they had vot 
and directed that the same electors should meet; that the 
shonld give them certificate their election, pursuant the 
canvass; and that they should make out duplicate lists the 
and transmit them the President the Senate 
and the proceedings under that law make the third return 
has been read. 

Mr. Commissioner BRADLEY. What was the second 

Mr. Representative FIELD. The second return the President 
the Senate was the return the Tilden electors. 

The return was made the Hayes electors and sent wit 
the Tilden electors withont the the gover 
but with certificate the attorney-general, the only dissenti 
member the board State canvassers, certifying that they wer 
Then return No. contains the action the State author 
ties subsequently the two first, for the purpose ratifying 
contirming far was possible for the State anthorities 
the second return; and they therefore not only passed law for 
recanvass of the votes, which recanvass took place and resulted in 
the election the Tilden electors, but they passed 
reciting that the election had been favor the 


] 


other act 


and that the Tilden electors had met and voted the 
) 


December but withont certilicate the governor, and 
the governor the State forward supplementary 
its confirmation and directing, moreover, for abundant 
electors who were to be re-assembled for the purpose, the certificat 
all forwarded the President the Senate they would have 
been but for the conspiracy 
third return. 
Florida: 


Those papers make the 
will read the recital this act the Legislature 


And whereas the board of State canva 


ssers constituted under the act approved 
February 27, 1*72, did interpret the laws of this State defining the powers and « 
ties of the said board in such manner as to give them power to exclude certain: 
ular returns, and did in fact under such interpretation exclude certain of such 
regular returns, which said interpretation has been adjudged by the supreme court 
to be erroneous and illegal ; 

And whereas the late governor, Marcellus L. Stearns, by reason of said ill 
action and erroneous and illegal canvass of the said board of State canvassers, did 
erroneously cause to be made and certified lists of the names of the electors of this 
State, containing the names of the said Charles H. Pearce, Frederick C. ilu 
phries, William H. Holden, and Thomas Long— 

Being the Hayes electors— 
and did deliver such lists to said persons, when in fact the said persons had 1 

eceived the highest number of votes, lon a ca s conducted Cor tw 


rules prescribed and adjudged as legal by the supreme co 


1 as electors or entitled to receive such lists from the govern 
. Robert LB, Hilton, Wilkinson Call, and James E. W. You 


Those are the Tilden electors— 


} 


were duly appointed electors, and were entitled to have their names compose t] 
lists made and certified by the governor, and to have lists delivered to i 
Now, therefore, the people of the State of Florida, re; ented in senate and as 


sembly, do enact, &c. 


The certificate effect that the electors who met and voted 
the December were the true choice the people Florida; 
and the same electors re-assembled and made new lists; they did not 
vote anew because they were to vote on the 6th of December, but 
they did certify anew that they had thus voted the Decem- 
ber, and that certificate, with the other certificate, was forwarded 
due form, have stated, the President the Senate this 
Capitol. 

Now, the Commission please, are told that the certificate 
the governor, Stearns, which has been forwarded Washington 
annexed the lists votes the electors countervails all 
this evidence, and that matter what amount testimony may 
offer, documentary oral, can never invalidate the signature 
Marcellus Stearns; and that that shall devote 
what remains address. putting the question errone- 
ous form put thus, cannot behind the 
form should reversed, Can the before the truth and 
conceal it? prove these facts prove them. the other 
side—if have rightly understood the objections made yesterday 
the joint convention—on the other side there suggestion that 
are not right the facts; there averment that the true and 
lawful vote the State Florida was not given for the Tilden elect- 
ors; but the claim that “there the certilicate Stearns, 
and that stands all these witnesses, and the truth 
cannot proven. The buried under this Neither 
you exercising for this occasion the powers the two Houses Con- 
nor the two Houses themselves, acting separately together, 
can consider any fact whatever the contrary which Stearns has 
certified.” 

Let ask the first place npon what foundation that 
Who tells you that you are take that con 
clusive evidence against anything that can proved the other 
what rule evidence, what precept law are you de- 
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‘ 
‘ 
Mr. hte 
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These are the Tilden elector 
r, Wel t lelection duly elected, chosen, and appointed electors 
th rt. wer not 2 
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canvasse®rs, 
order directin 
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his pronounced, unless there issome positive dent presidential elector. 

declaring certain certificates other documentary evidence Mr. Commissioner 

conclusive? venture say that thatis the universal rule, whole body the Maryland law 


that there nocourt general jurisdiction known American 
4 


Anglo-Saxon law which not fundamental principle that 
henever a court can inquire Into facts necessary to its judgment, i 
take all the pertinent evidence, that say all evidence that 
tends prove the fact, unless some positive law. 
Now then. show me a positive law that makes the certificate of 
Stearns evidence against the what book? 
nv law of Congress The only act of Congress; ipplic able is that 
| xecnutive of the State shall deliver to the 


provides that the 
tors certificate that they are such electors, but that act does not 
t t 


that this certificate shall it. 
implies it. offer prove that the wholly 
fabricated for the purpose ot cheatiz or the State out of its vote 
ithe other the ite, one the oldest, out 


his and proudest this Union States 
tts, of which 


ate Massachu- 
of that State 


re so debasec 


votes 


1 cannot prove it to be false? WI Vv, 
ore, [venture that act that 
it certificate should be conclusive, the act would have b 1 uncon- 


s if the fores 
clares that the 
President, not 


the 


\ 
tnumber.” 


hat away. It \ mu had declare 


el 
ate 


of votes, but 


governor. State had decl 
canvassers should det hink that is the 
the office upon such certilicate 
elected, and rival claimant went into the 


quo warranto, and was met there the ablest 
ith the argument, cannot inquire, 
the ite canvassers No,” sai 
and 
TOVE rnor depends upon the votes of the pec ple, upon those little bal- 
lots that declare their supreme will; the question not who have 
certified but who have voted,” and the court declared the claimant 
titled and threw out the usurping 

not your right inquire into the very 
under which you act? What are you do? You are declare 
whether any and what votes are the votes provided the 
tion, not declare what are the votes certified Governor 

hat was known well enough beforehand. You are certify what 

the lawful votes which President millions 
people is to be inducted into oflice. 

not the same right implied the notion which find prevail 
everywhere, that Congress might writ quo warranto 
try the title President within the purview the Constitution 
Can that The Constitution has that the per- 
son having the highest number votes shall the President not 
ihe one certified. Congress has not yet invested any tribunal with 
the power try the title the Presidency Nosuch 
law exists, sorryto say. Such law, mi; 
say so, ought made. small reproach 
ship that for years law has been provided 
exigency. know that one eminent member this Commission has 
labored assiduously procure the passage such law, and all 
his titles respect sure that will especially remembered 
hereafter. 

Mr. Commissioner BRADLEY. Does not the law the District 
apply the case? 

Mr. Representative FIELD. not, sir. 


Fovernor, 


on 1itted to mention writs of quo warr nto. It gave tl everal courts 
power writs mandamus and certain other writs, not 
that quo know that the statutes lately passed give 


law this District 
Mr. Representative 
Mr. Representative FIELD. Of « | 
satisfy myself that 
the case President. But 


constitutional, then it is « t t il t ‘ 
other tribunal to investigate t tit i 
devolve that duty u vt 11 ‘ \ 
ranto, you can «ce VOL rm ns 1 I ‘ 
right to inquire into the f <i . ‘ 
must here. 
thinking Cor could dev 
authority ing the Pre 
thority would rily the trib 
the functions of tl vou 
matter what may have been 
he truth can b ‘ 
certificate ; and that ] | ancl 
iy inquired mito eve i ] 
not argue now that tl dement court ef ord of « ! 
ruption of a jud t r justic 
ind, therefore, fi Ol 1 et 
until the judge isi d ! ‘ totl 
qui into the valid i Ls ] do 
that there is no a l no ¢ ‘ 1 ¢ 
were not invested i Vs i t i I ‘ 
record They w dispel i ‘ partie 
it would not be again t public policy to inquit corru 
oll which lean in me would tend ri 
that you cannot intot ruth their cert 
the Commission that they corruptly lif ere bribed 
old; you can impeach thei Who 
Stearns, the man who sent the tel 
were to continue in office. 

true proposition law that 
ernor is cone lusive evicde e that 
followsthat the certi ld 
the 7th day November there State 
Florida, that man vote, polls the 
of voting, would this certificate signed “ M. L. + pro 
the four Hayes were duly 

There is no middl rT nad I ( ( 
true false. 

Such . President and gentleme of tl ( n, 1 brief 
them be. The the quest the dig 
of the pre sidential oflice and th t intere | L Mon it, 
nothing compared with the moral element for 
the person upon whom your deci ter the offic 
for four years will the Chief Magistrate 
tween you and all fore sta tl ( rol ‘ four 
but that is as: r le 
not the Amer peo 
Iiere is the certilic ( 


llany man tell that must taken absolutely true, that 
this reason: The Constitution, 
the fathers the conilicts future years, 
tl that the person de 
Congress the most express and positive terms that the certifi 
the governor delivered the should conclusive 
all you would have transcended the limits the or- 
law. You cannot say that the the governor 
fassachusetts shall override the votes of the electors of Massachu 
their choice President. Therefore say not only that 
| you have not done it, bat you c% uld not do it: you could not do it | 
you sure you would not you could. 
language the act Congress not asstrong the language 
votes. Takethe 
forthe office 
that the State 
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and void; and 


have substituted this 
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there any power 


and 


ident can prevented? Must man 
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is to sereen the ill 
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Con 


eturning boards 


wd prevent their 
two Houses Con 


ress, 


the usur- 
stitute for those 

rail into the 
and sting with 
the world ? Is 
law- 
people and put 


juestion 


shall 
itution never 
r posterity were 


lected 
law was tainted with fraud 
the whole question presented this the question presented 
the stead decide, simply his: 
ion under which live which 
that everybody knows usurp 
title the hen all the world knows 
k whether t decision of a returni hy board 
frand from your vision, but ther the 
eeing what 
+3 
‘ol 
fatal 
1} ‘power ot i 
lessness, conclude the jndgment the 
Now, sit Ww ‘the decision of this trib 
n the faith of 1 fat s, that the fathers of the 
framed ani kind and said that 


What is the power of these two Houses? I have discussed that 
question your honors will save the labor 
ing here, will, soon can get advance sheets it, lay 
fore your honors a copy of the speech delivered by me in the Hoi 
Representatives that point; but take it, summarizing the 
proposition, that when the Constitution declared that these 
were to be counted in the presence of the two Houses of Congres ‘ 
when declared that they were counted, that they were 
votes of electors to be counted, that they were the votes of electo 
real electors, not pretended electors, to be counted, it was int 
that the two Houses Congress, and therefore that this 
their place, should see that there was fraudulent counting 
tended votes for President the United States. 

Now, taking the line argument which was presented 
and distinguished friend left, apprehend that 
powers the two Houses and this tribunal 
a quo warranto proceeding. We are now standing as the guards té 
entrance the executive department and are let man 
that has not the pass-word the people the United 
have right question his title, and has title never 
mit him enter. 

What says upon this subject, which 
found this morning must beg the Com 
mission that what shall say shall not overloaded with learning, 
for had opportunity looking into this 
Extraordinary Legal Remedies, section 760, stated 


Judgment of ouster may be given : nst one who was not duly cleeted t 
office claimed, notwithstanding the 1 nor certilicate of a bi loft « 
of the election in his favor, since suc return is by no means conclusive a 


courts may go behind it and ex 
Nor will the holding of a cor ion for the oltice prove nt the court from vis 
judgment of ouster, if the incumbent was not leg ince the tith 
oflice is derived from the election and not from the Even though t 
incumbent were properly elected in the first instance, yet if he was never 

into the ollice, ju 


s facts as to the legali 


of the elect 


iginent of ouster may be given. 


That the key-note the remarks that shall make 
Representatives Congress. State shall 
the meaning that? that that word 
Constitution has three four meanings, one indicating the terri 
tory which the population lives; another the people themselves 
organic body-politic, sovereign power—I trust trench upon 
proprieties saying that State power anda 
politic; and another the State government. this particular case 
society, not its government, because the next sentence says that each 
Stateshallappoint “insuch asits Legislature direct.” 
There you have the functional power elec tion the State 
body -politic the manner the election prescribed and directed 
its Legislature. The law-making power the State directs 
manner ‘the substantial power the State. 

Now, let look this for moment, and beg the Commission 
bear with making distinction which have not seen made 
clearly appears mind; and there any value it, 
pointment election enter: first, the exercise 
function; second, the exercise the determining function 
rhe elective function the State; Florida, the body 
sovereign. The determining function aretu Noy 
wherever the determinant power usurps the elective function, then 
must set aside and adjudged void; that say, wherever, 
under the name determining and deciding who elected, the 
board the body which decides really elects, then usurp- 
ing power and has transee nded its auth ority has acted ultra vires; 
and its act must declared void any tribunal before whom its 
action comes for adjudication. therefore say that Florida the 
elective function was the body the people the State; who- 
ever the body the people the State elected its electors 
were its electors and had title the office, according tothe language 
the authority have read. The question whether they should 
determined have been elected the board canvassers 
entirely ditferent question. the board canvassers, either con- 
trary law, transcending their legal authority, under their 
legal authority, fraudulently elected those who were 
not elected the people, their act was void. 

will further this controversy than just say that 
ean shown that the returning board the executive the State 
Florida transcended their legal authority giving the return 
these electors, then their action simply ultra vires and nullity, or, 
acting within the limits their authority they used their 
power fraudulently and falsely, then that also usurpation the 
elective function and void, because apprehend that can show 
has been shown seems have been shown some part 
this Capitol very recently, that returning board tells its clerk 
take votes bodily from one side, for Tilden, and put them over 
permit board iana Florida elect the elect 
nst the law the State against the will the people. 
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electors for the State Florida, 
oid, and that they were usurpers and 
pretenders to the said ot e. 
May the counsel who were 
made parties that proceeding? 
Wilkinson Call and others, the Tilden electors, against 
Pearce and others, the ILayes electors. 
Mr. Commissioner Was the 
proceeding ? 
Mr. Representative TUCKER 
these are sur tly the obje 
marized thus: We object to the 
iv that these men were not ele 
not being elected can hay 


nower determination can never valid where usurps the 
which vested the law any other body. 


further. apprehend that the primary determinant, 
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and upon this tribunal, unless the court 


out jurisdiction acted mala fide. Therefore 
they want stand 


ciding was itself with 


gentlemen 


ul 


the ground not being permitted 
invent term, should decide favor certain and behind State authority these matters, they must take the whole 
provided the authority ultimate deter- the State and the trio oli Governor Stearns 
irv determinant authority Florida was the returning board State Florida, but that the authority its 
there was provided the laws the State ultimate deter- upon the title this trio its 
int authority the form judicial tribunal, then your honors taken into consideration Sta 
board reviewed the judicial authority and adjudged the State Florida rel Drew 
udicial authority. other words, the judicial Mr. Commisssioner HOAR. Mr. Tucker, your 
becomes the determinant authority the election petition for the writ quo warranto the writ 
the States, and therefore you say that man iselected the judgment. 
lected the State law, and that determination revised and are not printed; only the Was printed 
apprehend, therefore, that unless the primary determinant au- was for writ quo title 
provided against the exercise the elective before the parties had perfected their act, were 
tion; and therefore apprehend that, there was nothing inthe their function, and therefore they ist 
Florida gave judicial power supervision the ac- served upon them then; and idea, the doct 
the board, the two Houses Congress, and this law that relation the judgment rendered 
ituted for the two Houses Congress with all the powers vested the first stage the 
ruption and unkennel fraud; and that this tribunal has Pearce the five 
the power, but its solemn duty under God and before this the 6th ber, they had 
see whether these pretended electors are pretenders tion voting for President and Vice-President, and 
real representatives the voice Florida. lation now the sweeps the actio 
court even, partic ul: court rior and limited ju- ment the supreme court the 
void. To say that the two Houses of Congress—I will not use the | right merely to enumerate t! vot t! ) { 
stration reference this honorable Commission—that the two counties, but they 
jouses of Congress, in the presence of w hom these votes are counted, | was fraud or intimid n,oron hl evid \ ‘ | 
sit with their tingers their mouths and see fraud which this morning, that they had heard the full 
hey cannot prevent, and witness the mors bull-dozing 
which they have only countenance, tosay that our fathers any amount votes.” 
that their posterity should handed over the power Then Isay that the proceeding the quo warranto 
who would practice fraud and illegality upon rights, settles the question the title Pear othe 
not your honors any authority upon these points. ors, utterly avoids it, declares 
leading authority the Duchess Kingston’s case their acts are void. That decision unreversed, the 
liar you will that case elaborately dis- and has stamped stamp the State 
ed in Smith’s Leading Cases. power of these men who claim to have voted for P it 
state these propositions clear law: But are told that the executive the State has 
that where power these elections transcends Stearns has certified, and that conclusive. Who made 
determining. executive shall send three certit Can 
Second, where the determinant power fraudulently decides, as- make his certificate conclusive against 
es to elect and its act is void. if it can, I beg gentlemen to follow to its 1 ite it 
this whole controversy, the distinction between return the executive the election the State, then Congress 
isin the Florida and the power deter and determining the elective Stat 
ron the election was this board three. Now, the board shall appoint, such manner lat reof 
termining really exercise the elective power, usurpation the election. There the 
must trampled upon not only this tribunal but the two apprehend just comes 
into their jurisdiction. they have not transcended their the two Houses itute for the 
wisdiction, then the question have they executed bona fide must refuse the fact; and 
ala fide? they have not transcended their jurisdiction and have assert that lie when see 
exercised bad faith, void. Frand taints the whole act. lie say you might well disband and your respect 
beg your honors and the other gentlemen the Commission refer prior the organization the ission 
what very familiar your honors, that class cases that be- but few moments left, will preachers 
decision, think, Pierce against sombody the twenty- times, give practical application this discourse. 
rst volume Howard and the twenty-third volume Howard, are the Hayes electors appointed, not are they returned the trio 
here the court take the distinction between the exercise corpo- Mr. Stearns, but are they appointed the people Florid 
power ultra vires and the exercise corporate power infra vires, not who gave them commi but who gave title for 
rporate act ultra vires, matter whether with the whole sanction sion may come from the rarchs. Who 
faith all the corpor: itis void, the corporation can only The board and Have they the legal right say 
under the powers its charter. here. Here petty the nswers no. Did they mal 
rporation, who are set there todetermine upon the court did. hall this trib 
their authority their act void. such commission title under voice the 
determined board, and State court competent jurisdiction declared invalid 
decides its action illegal frandulent, decides that was the peopl power 
lently, say that that judgment conclusive upon these two May please the 
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the determination this 
apprehend that this tribunal 
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elucid the subject for decision, and the fraud and 


ility which the title either these parties the elec- 


relates Duval County and Clay County, well Baker. 
Mr. Cor ask you your last refer- 
‘ ‘ I have not the hook before me—tended to show that this per- 
was elector was the person appointed pping commis- 
onert 
Mr. Representative TUCKER. No, only showed what was 
the nature his under the Revised Statutes. 
Mr. Repre tative The last reference the evidence 
was show that was the very man and performed the 
Mr. Representative FIELD. He has been acting as such. 
The PRESIDENT. One of the objectors on the other side will now 
| rd. 
Mr. Representative KASSON. On consult: 
intimated before the opening the argument 
Mr. and myself have 
that should ask further time examine the 
all involved these objections, asking speci- 
expected them that they might 
us, they have not yet been print the are 
ment laid them the table before 


| part of the e: 


addition that 
questions presented 
should attempt 
proceed 


questions, 


have only say that the magnitude 
nent here also reason why 
the Commission more than can hast 
ing now the cor these 
My colleagne and NYS¢ If only saw the objec Tions yi at 
day and were only notilied after the meeting this Commission 
The PRESIDENT. 
thority grant it; 
Commission. 


Mr. Representat 


the argur 


snderation eres 
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ive 


morrow morning. 
The PRESIDENT, (to the 


jectors to the second certiticate 


The 
who snpport the first 
postponement their reply the two objectors who have alr 


spoken this morning, until to-morrow 


The question 
the Commission whether the delay shall granted. Are you rea 
for the question 

Mr. Commissioner STRONG. should like 
would not be possible for one of the objectors to goon this afternow: 
and then the Commission might possibly assent 
the hearing the other one until 

Mr. Representative KASSON. That would practicable 
for the fact that are both the same situation, and have 
been able distribute the two branches the subject between 

Mr. Commissioner EDMUNDS. Can you not three 

Mr. Representative That would exhaust the time 
objectors with ten minutes additional. 

Mr. Commissioner MILLER. Mr. Kasson, would like 
oblige you, for myself must say that looking the emergency 
getting along and the number persons hea 
all these set this example the Commission 
would never get through. for vote against any dela) 
lunch the mean time. 

Mr. Representative bethe disposition the Com 
mission certainly interpose objection, and shall avail 
selves the time. 

The PRESIDENT. You only ask now for delay until three 

Mr..Commissioner MILLER. Mr. President, 1 move that these o})- 


the necessity of 


jectors have till three o’clock present their statement. 


The PRESIDENT. 
delay until 


The question before the Commission whether 
three o’clock shall granted the objectors the 


other side. 
The motion was agreed to. 


Commissioner MILLE Now move that the Commission 
until three 


Commission hi: 


the 
ther til 


Before that vote put may 
quire wh is in its possession the certificates 
and the objections ? 
recess until three o’clock. 
The motion was agreed to; and (at twelve and 
minutes m.) the until three 


Itis moved that the Commission tal 


too 


The Commission re-assembled three o’clock 


The PRESIDENT. One the objectors the second 
will now heard same rules and conditions 
respect to the objectors t 


Mr. SHELLABARGE 


tlemen, 


que sted tol before t mate report upon Florida 
containing the laws matters pertinent this 


Mr. part the state- 


ment, not evidence, 


The PRESIDENT. 
that side. 
Mr. Representative 


will take part the statement 


KASSON. 
traditions 


President and gentlemen the 
very honorable court which usually oceupies the 
bench now filled this Commission. said Chief-Justice 
Marshall that, after listening for day and far into the second day 
counselor who had that time only passed Littleton, 
and Coke, and Blackstone, and got down Kent’s Commentaries, 
the ventured remind him that must presumed 
the Supreme Court the United States itself was partially cog- 
nizant the law, and able abbreviate his argument. 
that spirit shall to-day endeavor, early possible, free out 
the charges, allegations, and arguments which 
have been presented and which not seem pertinent the 
question considered the Commission. 

What the case First, re- 


the Commission 
quired the Constitution and laws the United States and con- 
formity with the statutes the State Florida, certifying the 
oral votes one these States which honorable friend who last 
before the recess [Mr. Tucker] was pleased “sovereign 
this That certificate the one which was 


much can have access the original papers now, they being 
in possession of the Comuinission, to ask to be allowed to go on to- 
tal 
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opened the joint meeting the two Congress 


the persons signing the same preface their own 
officer not recognized the laws the United 
nor the statutes Florida certifying oflicer, being the 

the State Florida. certifies that there 

rovision the law Florida “whereby the result said return 
certified the executive said State,” admitting that 
ate, has any force all, that his action without the 

without any sanction the statutes the State. Next, 

f-stvled clectors certify to their own election and their own 

ations, and that they themselves notified the governor of their 
That the certificate No. certificate unauthor- 
and persons the view the laws, State 

that was presented and opened pursuance the 

Congress for what it is worth. 
isathird certificate still more extraordinary, still more want- 
all the legal electoral verification, and which asks 


officer not existence until the functions 
had been certificate which recites refers 
sterior proceedings court and superior State 


t, the latter expressly excluding the electoral question ; a cer- 
ing board might under some circumstances report to the State 
ers, but which has never been sent to the Congress of the United 
tothe President the Senate for their consideration the 
hundred years which have been Republic. Every date 

judicial orders and the laws authorizing the executive acts 
ed, the official existence the very officers who certify them, 
proceedings the court them, are all subsequent 
time which the Constitution and laws the United States 
date fixed for the final performance electoral functions. 
two therefore, are wanting the elements 
titutional and legal validity which should exist give them au- 
before this Commission. They conform respect the 
the country they now are, the laws the State 
were the 6th day December, when the functions the 
tors were ended. More than that, the first certificate, desig- 
certificate No. constitutional and legally certitied 
the vote the State Florida, that question being 
tled favor this certificate obviates the necessity for 
honorable Commission that fortunate they did not grant the 
our objectors for adjournment till to-morrow. The next 
might have you certificate No. reciting you 
proceedings, new action before the courts, and end would 
the papers that might presented party personal in- 
' t t t i iit to exercise an electoral fune- 


the State Florida. 

therefore, cheerfully confine the argument certificate No. 
the objections that certificate are invalid, and the cer- 
cate itself valid, course that dismisses all need considera 
tion the other certificates and shall have ascertained what 
constitutional and legal electoral vote the State Florida. 

objections this certificate are substantially one, namely, 
there was fraud, conspiracy, both somewhere behind it, and 
the college, not reason anything which appears con- 

ction with the electoral college, or its proceedings, or on the face 

but because action the part local State 


the certifi 
vassing the people, and away behind all 
presidential electors themselves. that have hea 
morning instead constitutional and legal presen 
the within your jurisdiction, speech this 
determine law, determine fact, establish titles oflice, 
tooustand to install officers, to decide rights between parties, to decide 
rights, decide national rights, assertion that State 
officials, wholly outside national control, have somehow 
under State law, and that this electoral return 
been vitiated thereby. 
Now not within the purpose answer otherwise 
generally that argument which took most the time the 
who opened this must affirm, however, 
Comm 
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sion that the first objector was error that 
this side had nothing say contradicting his assertions the 
We say everything in denial of fraud in the State officers. 
fraud the reverse sense, and frauds which you 
the very steps which calls our attention, 
the action certain county canvassers certifying results for 
electors. For example, when refers Baker County en- 
dissent from his view the facts existing record that 
but you into that question Baker County verify his 
rtions we should inevitably ask that you go into Jackson County, 
here, under other political domination, they rejected 271 votes act- 
nally east for the Hayes electors. We should ask you to go into 
lachua County and find one precinct train 
dent passengers getting off their pass: 
ket which pported the obje 
allegation against Baker County. 


non-Tresi 


is su 


+! 


COMMIS 


ned and read in the joint session. There is asecond so-called cer- | tion to Wal 


then, 
not been denied by 1 
exercise of your jul sal 
that contin y, t 

would ast 
its present: 
ever if @XIsts. 
when 
every 
not here to defe 


frand. 


ration of it as made on 


next step behind 


ssest cases ot 


found the 
for fraud, 
that fraud fou 


the popular 
consider whethe 
their guards where 
| the ballot-box, becan 
publie and from 
eave that 
the Constitution law 
the extent that woul 
these mutual 
to the bott 
It seems to me 
been misled by 
usually tothe jurisdict 
the influence of these col 
the judicial associations 


honorable 


vested both with the 

presented to you the 
necessary to come to ad 


First. this 


canvassing boards? 

Third. this 
cirenit court of 
The gentlemen 


ras co-extet 


nate court, Judge White's « 
mination of l 
SO laim the five 
supreme court 
whether this 
court of Florid 


the action 
you are court judi 
euit court Florid: 
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ing board Florida, and determine original 


certificate 


court, to 
This represents the lega 
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the honorable gen 
powers implies that 
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those gentlemen: 
vided the Constitution 
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ular vote that those 
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passed upon the State board 
illegation that their charges of f1 1] 
Stating that they are ever reached 
‘ i they claim should eleet their candidate a 
t this Commission, but the whole country 1 
Lnot only vitiate the result which produced 
the proper tribunals, but should also 
oromrivate, Who participated it We at 
are here, however, say not only tha 
cast the vote, and have that vote counted, which has ever 
this country. 
this country, and lead every patriot 
est duty legislators not first put 
further oved from the the 
v. Ido not believe t t tl ( i! } 
was ever intended, or | t| power, to 
Lhe required if they att ted to probe 
fraudulent vot lent 
dicial investigation and j ‘ ion, 
honorable friends the othe have 
f aconstitutional court of justice. Under 
insas pillars of a supreme court, and wit! 
this chamber, they have addressed you, 
tional court, vested with the power try cause 
of ordinate and rappellate « 
} fo,and vested with un eda retion 
rhts to hold the electoral offi i} hia 
| owing qnestions upon which if i] 1tely 
ion, upon their theory 
tion. 

recanvass the popular vote the State 

Second. national court appeal from the 
mission judicial court appeal Stat 
the other side aflirmed that your jurisdiction 

with that acourt ina prececding 
| ranto; and I add in response to the alleged decision of thi hordi 
| that it is now pending on appeal in the 
Florida. the question 

lar appeal the court, the 

The aflirmative all these proposition taken our opponent 

| vass the vote of Florida « ist by the pee le; they dl a irm that nul 
not merely canvassing board, but national court appeal 
vassing board Florida; they 
cial that from the action the State 
rey ving that 
your power 
n of the return- 
ith the powel 
¢ HRS of election should have been 
sof this Commission? need not 
composing it that the assumption of the 
ire to have no election of a President and 
ited States the time limited for the 
tions their oftice You cannot say 
vill behind the regular pro 
m and the law just so far as will acco 
ther it is true or not that w it you allege : 
Inst your inter 1 0 OC 
the electoral coll where all the 
| tlemen say you are to review, to recanvass 
re does t ion gett power 
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Let ask then what limit? must cle: 
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ers before you as certi ificates are genuine 


hat has Within the later years most dan- and not counterfeit, anda and tri aly verified State authorit 
the States and the rights the required under the Constitution and laws. broad enough 
rtion unlimited universal power each ascertain whether the electoral college has with the lay 
es, assume jurisdiction over all things ministerial examination the papers their face 
nit aspect or relation. No such undefined | tain evidence of fraud, of doubt, of irregul arity, of error ? Is cert 
Suppose act—and cate number two its face more regular, more free from apparent 
gentlemen uppose this iad provided fraud,more worthy being received evidence than certificate 
nand conferring these powers, Congress had pliance with law, and bearing upon its face the greater evidences 
surround its Which isthe authentic certificate, and the auther 
ting Neither Congress nor any oflicers created have the right re, 
count popular votes; for the Constitution says expressly, the 
that the electoral that are counted, not the popular vote. Over this 
have justified them providing that the counting done has under the presidential clauses the 
the President the Senate alone dmitting that ngress has tion. 
that extent regulate the ing you your- Every phase the confronts usin narrower broader 
the determining your jurisdiction that circle reasoning with this one question: Are you revise and ad- 
ould decide limited the diction the Presi- judicate all the proceedings State elections for clectors 
the sole counting agent were designated dent and all State tribunals relating thereto appointed State 
count the votes always come around that. are you count what 
that act existence, and you have law that properly certified and presented you? you aftirm the first 
ent shall not only open, but count the proposition you must declare the Constitution amended this tri 
the Constitution had said the votes shall then bunal, amended; that shall read: Each State shall 
same would have been att in- appoint, manner the Legislature thereof may direct, 
} I tall W itevel! counting is vag lone Is to be | gress of th United State C38, who shall he ower to overrule the State au-+ 
‘ by the President of the Senate or by the es of | thorities in de lermining the colle of electors Vould the Constitution 
In either case it Is only to “ count.” Tha e sub- | ever have been adopted with that construction ? 
Phe rest Would you maintain for one are brought evitably such amendment construction. 
the provision, either Constitution law, that the Yet the Constitution sought preserve absolutely the right 
the Senate should count the votes; that had the State appoint its without Federal dictation. 
t ! t commissioners to take depositions; “to take into | every ballot to be cast on the same throughout the Union, tha 
‘ ‘ i ng boards of a State and of all tl] » ju- | is, ar id yet ve are bronght perp tually by the claims of the other side 
the Supreme Bench who would tion this most absolute, independent, and unquestioned right 
xercise such simple the States appoint their tors their own way and hold that 
| ver to tilte 1 beyond t! ft power W ons we, then, to take ‘tl certificate of the proper 
have been conferred upon one State against the truth? there any reason why, the 
this law power whatever other hand, should not asked, are take the certificate 
Lin the wore the vot these fifteen gentlemen against the trnth? There necessity 
power that sort that imp cou ies, absolute have some final jurisdiction. 
1! l | power? ]) ti ply, as gentlemen on the other | be impeached by charges of frand. Where is that authority ? Isit 
ts very lrame rk and organiz ition is violated. | inthe State Legislature? Isit inthe St ite jud ry? Where is it? 
the Constitution divide the functions submit that for the purposes this ease, and under the Constitu- 
his Gove into legislative, executive, and judicial. The third tion and laws, found where the State authority concludes, and 
vely that the judicial power vested Su- that the Constitution and laws the United States manner, 
Court inferior courts substance, far shown the duly results, are 
ivs that all legislative power granted vested conformed to, there 
the the United State the second article says that regret pause, may the Commissioners, repel 
execu power vested the President. Your limits are gestions made against this returning board. was said 
this Government, the three great ecords the that true. have read the 
vance merged mingled any tribunal; ther and answering their argument say there 
the three divisions, any either the fact that that canvassing board acted fraudulently. 
safety our hangs it; the safety our States hangs alleged that their action, which had conformed the action 
all the elements national safety hang upon the Was their rights under 
of that divi of the functions of government. It is the ndin the document submitted a few moments ago to the com- 
the progress modern tion contrasted with thit ik, the second page, there copy the essen- 
and the Eastern, which combined all functions one section the law. The important language the act which 
head. withholds each department power from assum- call the attention the Commissioners the statutes 
ing the other essential powers the Government, that regulating the powers this board, this: 
people may saved from the tyranny irresponsible authority. such shown shall appear irregular, false, 
claim made the other side confuses and merges them ent that shall unable determine the true vote for any such 
far as vou are asked to exercise judic ial functions in the determina- | oflicer or member, they shall so certify, and shall not include such return in their 


tion of rights. The 
powers were co-extensive 
proceedings 
the 
I therefore 


very language used this morning was that 
this matter with those court trying 
Are you, then under the third 


your 


r by quo warranto. 
Constitution ? 


think may 


a cou 


article of 


assumed that the indefinite language 


this act confers such powers claimed upon this 
delegated Commission, organized to tide over adifliculty, and to do the 
l terial act of counting the votes in the stead of the President of 
the Se 
have spoken the narrow circuit discretion that surrounded 
tel ting. beg renew the distinction that 
ere rence made adding, this act implies, the words 
were added then counted him,” meani 
t the Phe factor of the ph 
Now that narrow cirenit discretion? broad enough 


determination and declar 


ition. 


EDMUNDS. 


Commission 

statute 
KASSON, Thati isthe oldstatute under which the 
election was issed February 27, 1872, and was the law force 

the time the canvass, the time the certificate the elect- 
the time the voting the electors, and until the 17th 
January, 1877. 
Mr. GARFIELD. 
Commissioner EDMU 
Representative 


Can you give usthe date that 


rs, at 


the paper been 
Not evidence. 


Mr. simply use for reference because 


found this statute Florida. refer here and for that 
purpose. This document was handed the Commissioners for the 
law references it. 
Thus will seen that the canvassing board Florida were 


That 
merely 


ulent that the board was unable ascertain the true vote. 
was their exercising that function they not 


ELECTORAL 


upon the returhs the county canvassers but upon the certi 

results precincts. 

rhe court said they had over tepped the lay And here Tmust re 
mind the ntlemen composing the Commission that, when they made 
nvass which have styled canvass number two under 
court Florida, will appear then reported not 
; the result in re speet to governor, but the y also re porte d the re- 

respect electors. That result the second canvass showed 

election the Hayes electors, but areduced majority. 
appear have run two three hundred votes ahead the 

ticket, and the recanvass left them still some two hundred ma- 
rifV. That appe ared on the record. It does not appear on the 
document which has been submitted the other side here, 
suppose, because the court ruled that they intended their order 
only apply State officers; and therefore they struck 
i once gone in the record, the result as to the electors; but it was 

inally part the proceedings under order the 
into, will show the fact that not only 
ved the election the Hayes electors, but 
under the order and accordance with the 
court, Showed both the election of the democrati 
ection the Hayes electors. 

Mr. Commissioner ABBOTT. Was that called all 
that ease Drew against the other party 

Mr. Representative KASSON. was said not raised 
pleadings the order, but was the return thie 
the election governor. The canvass had under the order the 
court that case showed both eleetions, 
oral college a id that of the State oilicers. Theresult of that count, 

hen made under that was wh: have stated, and then ob- 

was taken its ree ord, and the court said they were not con- 
dering the electoral count, and struck 

Mr. Commissioner ABBOTT. only desire was 
was ruled all the case. 
presentative FIELD. st: tits 
this canva sing board put back Baker County include only 
two eincts. 

Representative KASSON. That only say that the gentle- 
men the other side want take just much that action under 
order the court suits their case and reject all the They 

pplied the rule and determined the result, and they made changes 
several counties both Ways 5 the a g put back some democratic votes, 
they put back some republican votes. allude answer 
the statement here hee: ause the printed proceedings not contain 
proceedings that case. left out. But the case 
into those facts must also appear. 
andt here you find that, not all, they appoi 
board State canvassers. From that new board they left 
ont the attorney-general the State. This was owing 
that his opinion had been, the law the many 


lumber one 
m1 her ta 
S number two 


rol the supreme 


the eanvass, with the republican members the board. 


papers which have been laid your desk show that, instead 
the attorney-general being member the new State 
the treasurer the State was substituted. 
Now, ask, you are recognize canvass and 
hanging results partisan the changing desires in- 
the changing influences the canvassing board, 
whole political aspect the State? ‘Are youtoe hange 


rules law, and say that canvass after canvass may made after 


function exhausted and that the last made under the 
stances should prevail, post facto entirely, post facto law 
horizing it, post facto executive authority, post facto the 

ustitution the board, post facto the exuaustion the 
tions the officers themselves elect, post facto because the very 
terms the elected had xpire 

This post facto No. dated January 26, and 
opened the joint meeting the two Houses was 

President the Senate have been received only the day before 
joint This certificate recites law January 17, 
and also law January 26, the rity for the certifi- 
recites the third canvass which have already spoken, 
and which was made the 19th January, and the copy 
that canvass certified under date January 26, Then this 
canvass No. was legislated the canvass act dated January 
These are the essential points certiticate No. 

The objector next [Mr. Field] proposed the opening ex- 
plain his argument what styled the which the 
Hayes electors got their certificates. ask this Commission there 
prima facie presumption whether exists against those 
elected before fraud could have been contemplated, against 
board that acted the time required the State law, against 
board that acted the time provided congressional law, 
against board that acted ignorance the electoral vote other 
States, was contemplated our fathers they should do; does 
that presumption fraud exist against the men who knew the 
importance the result Florida, against men who 
acted full knowledge the necessity the action they took 
accomplish their results, against men who organized new 
and enacted new law accomplish that result 


COMMISSION, 


presump 


tion law under these cit 
places where the motive 
the 


the eyes of irtu 
presumed agains ) 
in discharge of d 1e e re 


spiracy 

few 
ready 
argue the 


ut my 


denee, bi 


ire to be found th 


which 


ion would exist against the 


etfect which would 


duced 
not with the 
vords more before I close. 
great regret that we have 
se questions exclusive ly on 


res on 
honorable friend from Virg 
ly spoke of the facet, whic 


1otive etlect, and the purpose 


irst, but with 


n 


not been 


point 


hic 


h was ul 


support 


‘ 
there was bad motive and frandulent cone to 
vassing board, of which I hav seen no evidel 
went further and asked, are submit this 

cvistrate of the United States to tl 
trio of ot chs in Florida? Trio of oligarchs! 
t] quartett of o 
i ctions ? What 

urvchs that exist 

who ire ¢ ) 


their res 
Nay, 
say the 


election ¢ 


a name of this sort to: 
} 


of the pro 
law put 


terminati 


tional law 


exist. If 


mat 


was inten 


determin: 


State act 


exiraora 


you 


| counted 


votes liu 
allow 


Florida, and 


State, 


whatever Congress 


you may 
contains 
propose d 


and may 


have the 


counting 


had chos 


the 
ernment, 

You 
tion. If 


power th 
validity 
certitieat 


ation that authority where not scintilla constit 
has placed it. the allegation were iply 
the necessity of further legislation where that le 1 ought 
untrue, the whole ground and fabric the 
here falls the ground. 
nstiti eT very lit to do 
ded th y, very lit to do wit t! 
ition uS ho a to ovel 
ns a inge a duly « ified re 
States that right which the took 
inary pains them. 
have the right say that another set must 
you have the right say that another set 
st be counted in Nev v York; and if you tal j het n 
mere ninety votes t! red mayjorit 
hich would change the electoral college 
Congress may assert that the sixty 
State shall overthrown, and question 
might doin the consideration questi 
do. that Congress itself element charact 
now to giv toit. It isthe legislative body of the count! 
inquire into all these facts, which they have perhay 
both branches inquired into, because they may needed ame 
the Constitution amend the law 
But the act which creates this board that 
same powers which Congress has, 1 i thre i! 
powers which Congress has ‘“ for this purpos W I ? | 
the votes, as the President of the Senate ild do it if 
give him that power. There stand bulw 
mstitution, where they divide the three powers the 
and they cannot overthrown. 
nnot judges this any other for jud 
both Houses were would usurpation 
them to determine judic ially who w is entitled tothe vote of the St 
constituting its electoral college; without 
Commission limited tothe determination the relat 
and authentication of these three certificates, wh h is t 
e that is duly certified to be counted. Go behind this cert 


f Chie 


Visions of the 


? T answer 


hether that 


swerthat a casus omi wot 


take appeal. 


if. Fraud cannot | 
| niormity W h law and 
full knowledge the 
he ¢ I il lil. The « 
EE able on both sides to 
where all see and all 
| me evidence. tl 
the part the 
but 
rreat qu tion ort 
ie determination of 
What shall say 
ereise correspond 
sor the quintette o 
preserve the righ 
vective States as canvassing boards ? 
like ask honorable friend, what shall 
tribunal which acting under and 
onstitution and laws of the United States or of 
allthat that the question is, where does the 
one man five men, three men, that de- 
prima Ja evalid, and can be vi ited or in the mo 
provided by the laws of the | al or general juri n, as the Cust 
may be. 
The case made when found accordance with 
tution and law time, manner, and due 
Can it be upset ? Yes, if lk il provi ion is made therefor. Wher 
the gentleman. answer, within the jurisdiction where the 
laws provide for the appellate original detern tion right 
But, says the gentleman, suppose such provision 
‘ 


construe the Constitution and shall hold that sits here aco 


with these judicial powers try the title every one the thi 
hundred and sixty-nine presidential electors chosen the 
election any election, will follow that the two 
gress sit court clothed with this great power review and 
and set aside and hold for naught the action all the States 
Union. case can made against United States 
Congress this tribunal down among the 
millions people and decide how many votes were legally cast 
this candidate that, case can made against every one 
members the electoral college the United States and the 


say with deliberation, that, unless the two Houses 


| Houses of Congress to exercise 


t erityv of the veral anthenti- 
‘ to law, and y yourselves into 
i old lal, irre rularit and bad mo- 
t ble friend on the other side says, greed of 
I l ito ire the honors of the State. There is 
stitutional line narrowly. You can- 
i il lof rocks and d cers, whe ere is every prospect that it 
ered, and the very preserving the rights the 
lL the na n will go to pieces. 
Mr. Will interrupt your argument, 
. » to this | th, that, if the State of Florida had elected four 
ess four der the disability the four- 
tes amene t ¢ r votes for President, we 
i ] lee al to « nt ft , 
t ‘ ‘ to Ts e and some other States touching in- 
] ‘ I t ilso presented in one ol the obje ctions that 
eh ! one ed 1 th House Il have not had time since last 
‘ to dol e tl i to be sessed ind yown mind of the | 
i Lthe results of tl ‘ reuments applicable to 
of this case. 
1 | e nod t that the prov f the Constitution touching 
the rebellion, are imperative upon the 
behind, whether was intended that should behind, 
the States upon the assumption that they had violated 
t « titutional duty, or to prove that they had violated it, is a 
tothe consideration those who shall follow me. 
course understand that one the objections Florida, you 
dlo permit yourselves to go behind and examine it, does involve that 
point; but time has now nearly expired have not the oppor- 
{ y to go into it and ill leave it to counsel. 
PRESIDENT You have five minutes your hour. 
M Ii ‘ itive KASSON May it please the Commission, I 
dall that I re ae ‘ inl het part of the case which 
elf still more eflectually points which 
ded and ren points the case. 
\ ent ‘ fint it importance ofthis case 
fact that proposed that Congress shall, through 
Which loses sight the great divisions 
{ ( 1 the Cor tution of t] United States and of the 
ol lreserved 1 sof the Stat 
ply call the attention the Commission 
its decision against judicial quality the 
board upon the constitution Florida, which 
has powers which have referred existing 
t! of ed State 
except the ministerial determining upon the face the 
ent the ther side coming Washington 
the case Commission take the other ground 
law Florida, and say that we, who 
not the erred statute upon the Florida board, 
vers Which have not been hinted the 
the United States, and have the right 
the tion the Commission that decision 
the case Drew rs. Stearns. And with that sub- 
his part the the the Commission. 
PRESIDENT second objector will heard the same 
Mr. Representative MCCRARY. Mr. President and gentlemen of the 
Cor think say justice that perhaps 
opportunity for preparation. was not 
unt out four yesterday that made aware the rule 


vhich the Commission | 


that gentlemen 
hould be heard before t] 
liberty 

clearly set forth in the ac 


tution of the United Stat 


broad is the juris 


llow 


Con ssion go inthis inquiry? It has been asserted by counsel who | 
uldressed the tril this morning that you sit here court pos- 
essing all the funetions and powers judicial tribunal clothed 
with authority hear, try, and determine case quo warranto, 


romuly 


ited during the day providing 
tribunal; but appreciating the great im- 
have not felt 
that which the tri- 


eonduct of 


Commission decide tersely and 
Congress under which has been organ- 
votes” “decide whether any and 
ite the provided for the Consti- 


liction given this How far can the 


Phe announcement the learned 


ol 


shall consent, the people the United States can never again 
lowed choose President and 


for 


not 
terly impossible for this tribunal exercise with 
your attention the Constitution clothes the 
Houses with the power now asserted try the title all the 
ors, not upon the credentials that come here under the seal of t 
States the Union, not upon the evidence which the laws tli 
land evidence title this but inquiry int 
the question how many people have voted for this candidate and 
and all the States the Union, say utterly impossible 
either the two Congress this tribunal juris 
diction like that. 

How are determine what are the votes 
for the Constitution The Constitution has provided the 
this inquiry, has limited and detined it: 

Each State shall appoint, in such mant 
a number of electors, equal to the whol 


eras the Legislature thereof may dir 
to which the State may be entitled in the 


number Senators and Representati 


Congress. 


The election President the United States the States, 
the States appoint the electors. Gentlemen and the 
whole case rests upon the arg that the appointment electo 
the votes the people the polls, that that constitutes 
appointment, and that therefore the Commission must inquire 
the people have voted the polls order that Congress may 
who have been appointed electors. But, may please the commi 
sion, the appointment the electors not the votes the 
the polls. That may possibly one the steps required 
laws the State, but the appointment the electors the votes 
the people cast the polis, the action such tribunals 
State laws have created, canvassing, determining, 
result of that vote, and by the issuing in pursuance of that canvas 
of the evidence showing the election of the electors. The State a 
through its officials, through its constituted authorities, and the 
declares who has been appointed. Therefore when the Constitution 
says that shall inquire who have been appointed electors the 
State accordance with the laws the State required 
Legislature the State, are simply inquire what persons 
been declared electors the tribunal and the authority 
the State law has created for that purpose. Now the lawof 
which has already been called the attention the 
provides: 


argun 


On the thirty-fifth day after the holding of any Lele 


y general or special « 
State officer, member of the Legislature, or Representative in Cor 
if the returns shall have been received from the several counties w 
shall have been held, the secretary of state, attorney-general, and the comptro 
of public accounts, or any two of them, togé ther with any other member of the « 
inet who may be designated by them, shall meet at the office of the secretary 
state, pursuant to notice to be given by the secretary of state, and form a board ot 
canvassers, and proceed to canvass the returns of said election, and deter 
mine and declare who shall have been elected to any such oflice or as such mem) 
as shown by such returns. If any such returns shall be shown or shall appear to b 
so irregular, false, or fraudulent that the board shall be unable to determine t 
trne vote for any such oflicer or member, they shall so certify, and shall not in 
clude such return in their determination and declaration. 


tion for an 


rereln 


Stat 


that statute this tribunal was created with the power can 
vass the votes and declare the The tribunal did canvass the 
votes and the canvass will found the third page the same 
document, which will not take the time now read, but acting 
under the authority given them that they ascertained 


result. they went inthe exercise the discretionary 
which given them the statute may not material; but 
fact which will appear, this commission shall into the 


that three separate occasions, the first and regular canvass, 
second canvass made under the mandamus and rela 
tion the office governor, and third canvass made subse 
quently, this board constituted the laws the State Florida 
ascertained and declared that the gentlemen known the Hayes 
electors had majority all the votes cast. 

Now, Mr. President and gentlemen, what law Florida 
looked order determine the mode prescribed the Legisla 
ture that State for appointing these electors? Are look 
the law existed the time their appointment may 
consider statutes that have been passed One the papers 
which presented based entirely upon adjudication one 


| 
| 
. | 
hat votes such 
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w 


inferior that State and npon act the Legislature And therefore they 
that State made long after the appointment these and the would have ceased there could 
discharged the functions of their oflice it } oust r, and because a ent of that el 
f a petition on the 6th day of December, the day npon which the I refer also to the case of thes ey the rel 1of N 
ors met cast thetr votes; that summons was served upon Jacobs, Ohio Reports, and read sent from page 153 
hour the day which named the papers, and 
same The suit thus commenced continucd and passed pired 
ment was finally rendered in favor of the gentlemen known as A ‘ 
electors; but the mean time—whether before after 
commencement of the original suit does not appear; I have seen : ‘ ; 
col to the laws of Florida proceeded to cuties | Under 
, nto judgment nearly two months after the casting of the vote | ¢ the : that. t , 
k to the date of the filing of the petition and vacates and vitiate Case 
that was done the mean time. That think not the 
The writ of quo warranto is a proceeding to test the right of an | this do of i iy It ha ‘ ! 
the time that the original summons may served. does not oust not 
‘ ly k. but tor ot I l 
vy, that the judgment in quo warranto ve lates back to the time of thie | ef t , | 
ling the original petition and vitiates the acts the officer the 
authorities are the other way, and tociteafew was attempt this quo ranto procect 
upon that point. render amotion ouster nearly two mont 
rhe effect of judgment of ouster upon the officer | elf, where the informa every function which belongs to an elector under the laws of the 
ght to test the right of ust ce, is to constitute a ful | 
f the ofiicer ¢ ch ji ment, a thus amoved is « 1 ‘ tr the « ‘ 
tof all oftici rity and exclude as long as t | plleants or] ‘ 
sin foree. i li re 
> } 1 4} | have any efleet, leavi the p tot eon 
People rs. and there the court say term has already 
l question sought to be raised by the information in 1 ©} \ r the | ¢ 
ty officers can extend the city government beyond t original limits of the tow1 Pees mse re ation re : , 
‘ levy taxes and enforee ordinances in the portion of territory annexed by era of Illino to thre t ) a | 
February 23, and which used exclusively for ral pur- will sion 
d whether that act is not unconstitutional and void ‘ tol nois Reports, pace it wes to the po ‘ 
ev of re spondents brought the whole record, as well the inf 
er, before the court to determine its sufliciency. The tirst que & person 
nexed can be raise by warranto. ofiicer the action falls to the round as much jot i 
s writ is generally employed to try the right a person claims to an ¢ ne inst an individual falls when the individual : 
test the leg his acts If an ofticer threatens to exer po Tan Wat W en ¢ 
liction within wh ! rized to act, persons feeling ti lves | say that the case cited decides that an action of 4 ’ | 
ed may usua i Injunction. | erly commence d nst the incumbent of an office a t by ve 
hole opinion very and will read Mr. Representative MCCRARY. That not the 
Chis court has a diseretion to grant motions of thi nd | precisely. It is stated in the syllabus 
cient reasons appear for allowing this mode of proceeding | I infort 1 should t the p 
‘ ee arr will expire in April, and before the remedy now yn d | exec 4 « otlice or fra ‘ 
hav — eifect. There must be an issue joined, and a trial, v h ¢ td ‘ tl tut not 
ot take pla ce before the next election, so that it would be impossible to restor : 
That was an application for the writ of quo warranto to try a tithe at 
If the justices have been Ity of } party out of office in a quo warrantlo proces cd the 
a different remedy, 1 ih t] 1 4) | 
diligent search througt: thre abrary, to be discoveres ( 
- 2 although a different rule sometimes been in 
elector had been exercised. The had ceased be. nent amotion been rendered after the 
ien al Las l al Lit Li Lie 
had ceased and was functus What the extent the 
term office presidential elector Phere period time Representative MCCRARY. not the Eng 
ies; Lonly judge of their characte [ro it int 
chosen for the discharge particular public duty. When that CAS 
duty has been rformed the term his has Mr. Commissioner EDMUNDS. The cases 
the cas Commonwealth Athearn, Massachusetts Report Mr. Representative think perhaps there 
Page Lo of that kind even in Engiand. They reta risdiet for ey 
At the last July adjournment in Sufi I. Whitman filed a m for arnleof | pose of assessing the fine, and for no other purpose whatevet 
court against the respondent to show cause why an information it nat 
»warranto should not be awarded against him for claiming to old the office of } 
town clerk of Tisbury, in Dukes County. The court granted a rule, de Le omunissioner THURMAN How about t for 
returnable this term. Mr. Representative McCRARY. The jue ent for 
And now the chief-justice suggested to Wi itman th t ting the rule would go against tl perhaps thou rhid not to 
© show cause the court had considered the subject more fully and doubted ae 43 . 
be awarded against an officer holding by election for a year only Whatever may | Now, in the very natu t! ‘ proceed i 
be the authority of the court to issue process of this kind, from the present organi courts of Florida must ha rthe fune ns of the eles 
ition of the terms of the court, it will inno case be possible to come to a d ™ | had been fully discharged. tit on of the United St 


of the question until a year has expired. 
pass, and the 
new choice, 


In the mean time another election will 
respondent will be either out of oflice or lawfully in by virtue of a 


PARKER, J. I should not be for granting an information in any case where the 
idgment of the court upon the information can have no effect. The officer) 

be liab le to a fine in case judgment of a motion be rendered, but not others 

I now recollect. When the information comes toa hearing, this man’s t 

the office he claims will have expired, 


does not the time 
their votes; does 
it shall be npon the same « | » States 
of this Co ress has fixed th aT 

fixing the Wednesda Decem!) 
ling of the vote 


first er 


} 
the States shall 
ix the time, and t 
the Union. youre 
an Leh pa iti 
; the time for the cast 


i ‘ ! ‘ it quo is that 

s ordered for I=th of December; t t the order was that the 

ere the orders, and was uch period when 
the case fir ‘ to 1 it, late in January. 

Now, I h to call tl itt » Commission to the acts of 
l t Cor tution, to sho sible it is that such proces d- 

s these can have any f ty whatever. I refer to sec- 

t $135 and 136 of the Re 6 first declares: 
I s for each ‘ t and ve their votes 1 the first 
ibd er in ti ted piace, 

ite, the Leg such 
156 provides that— 
t 1 sud ake red 
requ l he pre ng 

The electors, appointed they are receive from the 
vea the State the evidence their appointment 

before the first esday Decen How can possible 

cour could have jurisdiction the last days 
tod estion who were the electors that 

l itl } ercised these functions on the 6th of December 
the credentials given them the regular State authorities 
met that day accordance with the Constitution and 
laws. They cast their votes. They made their return. They 
proceedings. They transmitted them the President 
of the Senate. They discharged every function that belonged to 
them under the ¢ titutionand the laws on the 6thday of December; 
was impossible for them have discharged after that date, 
unless certain whicl provided for another 
tion, lL which it i pretended in this case. Section 140 | 

provides, oth 
I elect I oft by the he following 
ennder ¢ or ler tl iajority 
to the of the Sen- 
of G bet t Wednesda y then next 
I T othe Pre it of the Sen- 
‘ ‘ ‘ ‘ ~ 
l f the « to be delivered to 
statute passed the provision the Con- 
equires for the itest and most important pub- 


es sl 
Now, if 


ill assemble and dis- 
true that after 
nee with the law assembled 
after its action has been transmitted 
the Constitution one its 
trampled upon and violated, for 
the law, after the result the 
ascertained, after has been dis- 
State the result the 
changed, parties may institute 


its dut 


n inthe whole nation n 
action quo warranto, may pro- 
that the electors who have 
the Constitution and the 
State inferior court hav- 

being attached one side 
ition this character and will 
and send tothe President 
aring that the men who 
were the electors. 


iaps render a judgment in favor 


may 


} 
rs aeci 


law not 


votes shall then be counted.” 
To count 
t] 


he 


ted.” 


n 


enumer- 
ulate proceedings this charac- 
examine 


coun 


into; but the word 
sterial duty far more strongly 


or 


strongly certainly any 


word with reference this quo warranto pro- 
that this Commission will determine that 
wholly null 


ot his Conn l re concerned 


and void far the duties 


ofa set low rto the other side, And so we shall be called upon, 
instead counting the votes provided for the Constitution the 
United States and the lawsof the land, investigate the decisions 
all these courts all the 

back then the position with which started, and repeat 
what associate has said, substance, that the Constitution de- 
volves upon the two upon the President the Senate, 
upon the per 1 Who counts the votes, whoever that may be, the 
narrowest possible framers the Const ion 

ose that word which better than any other the English 
LE expresses the idea of mil terial duty, contradistinguished 


his objection upon the papers accompanyin 


inquiry should come from the 


ELECTORAL COMMISSION. 


} 
into, we on the 


propose now this Commissi cord 
fact that appeal has been regularly taken that case and that 
isnow pending the supreme court the State Florida; 
whatever may have been the value the force the original judy 
ment the circuit court, itis vacated that appeal; and 
tosay that this Commission will not undertake decide case 

now pending before the supreme court Florida. will not 
sume anticipate what mi; the result this tribunal ent 
taining jurisdiction that should decide one way and 
court when they reach order should deci 
the other way. Whether would form ground for that proces 
ing quo warranto under one learned friends 
conte thinks contest the right the President 
the United States hold his matter that need not 
cuss, 


come the tion 


to pre 


“ase 


that one the electors Florida was 
shipping comn the time cast his vote. 
such not the and that the Commission will into 
quiry the facts, will appear that the gentleman referred 
had resigned his office the timeof the election. that 
personal knowledge, but have from the information 
received that such the fact. But how does that question come 
fore this tribunal? The objection states that has been proven 
some testimony taken The act under which 
tribunal organized and acting prescribes what papers shall 
before it. 


Lisson 


When all such objections so made to any certificate, vote, or paper fromaS 
shall have been receiveda ead, all such e¢ cates, votes, and papers so obj 
to, and all papers accompanying the same, together with such objections, sl 
forthwith submitted to said cx lission. 

Now, there are no papers accompanying any of the votes or p 


purporting votes that relate all this matter the alleg 
ineligibility one the Lapprehend that not 
tent under this act for any member either make any 
jection pleases and refer any papers pleases. must 

¢ the votes or the cert} 
Upon thi tion think that 
have said with regard the tinality the action State 
will apply, perhaps not with the same force the question wheth 
can inquire the individual votes the citizens; but still 
State authorities have certified that these parties are their 
they present the evidence whic the Constitution and the laws 
quire; they have discharged the functions that they have 
cast their votes; the State through them has voted not the 

the elector; the vote the State that has been 
and hold that inquiry can now made even upon that questio 
The vote State when deposited the hands the 
the Senate, certified and evidenced the Legislatu 
that State, “shall,” the language the Constitution, 
counted.” 

desire, the Commission please, yield the residue 
which think some six seven minutes, colleague, who 
another suggestion make. 

Mr. Representative KASSON. not, Mr. President, desire 
time, brief portion it, answer after little 
the question put the honorable Commissioner from 
and wish say that answer according best 
submitting very deferentially the able counsel who are 
perhaps consider the same question, for presented 
objection, though not any proper form appearing upon any 
other certificates. answer the question accordance with 
spirit the division powers the different branches 
ernment. Congress, under its power give legislation 
constitutional provisions, might probebly provide law for inves 
tigation the question personal and constitutional disqualifi 
tion judicial adjudication, because judicial proceeding 
its nature, not executive but without such legislation 
the question cannot tried incident count either 
legislative board. 

think the Commissioner understand the principle 
which consider the question decided, that its natur 
the determination judicial right and cannot taken 
cident ministerial function counting, nor within the 
row range discretion associated with the phrase 

The the information the Commission desire 
inquire the objectors the first certificate whetherthey propose 
sel for the information merely the Commission, that may know 
how act consultation, you propose offer evidence befor 
proceeding the argument 

Mr. Representative KASSON. the other side are considering 
that question desire state the position our side 
matter that was omitted. regard not within the act the con- 
cluding part the objection certificate No. and simp! 
want state that waive right exclude that objection not 
within the jurisdiction the tribunal. 

The PRESIDENT. Commission prefer that the 
counsel rather than from 


cates alle ged to be votes. que 


} 


A 


obj ye ctors, 


from judicial power and authority: the 
What mean the word 
h we tind used in laws that reg 
ter, for to canvass implies the right 
‘count expresses the idea of a mini | 
other word 
1) +) | 
I will add one othe 
feel 
tive whole proceeding 


Mr. Representative FIELD. the Commission 
please, that eshould offer some stage the proceedings evidence, 


Mr. Commissioner EDMUNDS. 

Mr. Representative speaking objector. 

Mr. Commissioner one member the 
Commission that the objectors have exhausted their tunctions and 
the rest of the case belongs to counsel. 

Mr. Representative answering the question 
nut to me. 

The PRESIDENT. In the first place T addressed it tothe objec tors, 
and asked counsel whether they proposed 
evidence before proceeding with the 

Mr. MERRICK. Mr. requests answer your honor 
that expect offer evidence, which now here, before proceed- 
ing with the argument. have been under the impression that the 
evidence was already before the Commission without any necessity 
for a further offer on our part. 

The PRESIDENT. That sufficient, sir. 
counsel the other side 

Mr. Commissioner MILLER. Before proceeding with that wish 
one the Commissioners, that not understand that any 
evidence has yet been admitted this and the coun- 
who propose offer evidence to-morrow morning, make 
instead offering detail and having objections raised 
every particular piece testimony. 
from myself. 

The PRESIDENT. 
the other side. 

Mr. EVARTS. have evidence offer unless there should 
adinit evidence inquiring into facts and evidence 
should produced against which should then need meet. 

PRESIDENT. Should the Commission decide receive evi- 
dence, you expect have the privilege offering afterward 

Mr. EVARTS. Wedo. apply tothis particular fact 
this Commission that Mr. Humphreys any time held 
shall need give evidence perhaps that resigned before the 
election. 

The PRESIDENT. course such question would arise the 
should deeide that was not admissible. 

Mr. EVARTS. and suppose may say this 
point that there inquiry which adduces that 

idence proved according the rules which make its pro- 

tion evidence, the system of the common law. 

that might know what was expected one side the other. 

Mr. Commissioner leave tomake asuggestion. 
suppose itis theinclination counsel aid the Commissien and facili- 
tate its labors much possible. There are number facts, 
existence the facts themselves. Whether proof them admis- 
this proceeding isa question law, and wholly different from 
the question whether the facts exist not. Now counsel would 
agree, far they can, respect those which there can 
controversy, leaving the question their admissibility 
question law the decision the tribunal, would very much 
tend save our time, much more than have proof the facts 
piecemeal and objections argued sup- 
pose counsel would inclined aid our deliberations and fa- 
cilitate our investigations agreeing, far they possibly can, 
upon what are the facts the case without all prejudicing them- 
selves upon the question whether they are legally applicable this 

Mr. Commissioner EDMUNDS. Mr. move that the Com 
mission adjourn until half past ten o’clock to-morrow. 

The motion was agreed to; and (at five o’clock and three minutes 


Are youspeaking now objec- 


What the proposition 


Now will hear the reply the counsel 


SATURDAY, 


The Commission met half past ten pursuant ad- 
journment, all the members being present. 
Charles O’Conor, New York, 

Hon. Jeremiah Black, 
Merrick, esq., Washington, 
Ashbel Green, esq., New Jersey, 
William Whitney, esq., New York, 


The Journal yesterday’s proceedings was read and approved. 


The will state the counsel the bar that the 


There were also present 


counsel opposition 
to certificate No, 1, 


proceedings under Rule are will now take 
place under Rule 3, two counsel ou a side being allowed. 

Doubtless some question will arise the best mode proceed 
ing. the Chair, without speaking for the Commission, 
that and just mode may that counsel representing the 
objectors No. Lshould make their proof 
cise, classified form, and then that the counsel 
senting the objectors to the second certilicate should make their offers 
of proof, based ol course upon the condition that proof should be 
admitted, it being understood by the Chair that they probably may 
object all the part the counsel representing objections 
to certificate No. L. They ean therefore make their proviston tl offers 
proof case there shall decision that proofs are admissible 
Then the Commission will have before ease, and will the 
The case then would be, that course should 


mlopted and 
sued, the with the 


papers, the 
and the offers of proot upon which the counsel on the one side and 
the other would heard. Then the 
eree bave before it the whole case and all the 
it. 

Mr. Mr. President and gentlemen the Commission, 
advised the position which this controversy stood the stage 
which had arrived, the question somewhat suddenly 
propounded last evening before the adjournment, have 
deavored the interim adjust statement what seemed 
desirable matter the nature evidence laid before this 
Commission—as distinet, and succinet, and brief, and explana 
tory and intelligible statement as, the utmost etfort pos 
sibly make, having view the act Congress under which 
Commission is acting, which seems to contemplate great promptitucde, 
or at least a great etiort at celerity upon the part of all concerned, so 
that the possibly numerous matters investigation that may pre 
sented may be gotten rid of within the limited time allowed by the 
circumstances, and the many observations that have fallen from the 
bench the part the honorable stro 
desire second this objeet the part Congre 
much possible the proceedings. 

not prepare that exactly the form offer evidence 
although that not its form, that the what 
have written, which presently will read, there not having been 
even make fair copy it, much less have 


Mr. EVARTS. 


on would in a vreat « 


that arise 


4, anil to vecelera 


subst 


Mr. will you allow say word 
Mr. Certainly. 
Mr. EVARTS. Mr. President and gentlemen, if we are to assim 
that the intimations the President are the the Com 


as to the manner of the conduct of the trial, it is the tirst knowl 
we have that that order will be the method of this trial 

The PRESIDENT. It is not the order of the Commission; ut 
a suggestion from the presiding otlicer, 

Mr. EVARTS. 
and Mr. was proceed supposed was upon that 
and not question that Lonly say that that the 
order this Commission the method this trial, the 
instruction which we as counsel have received that that would by 
the method, and have not prepared and are not ready proceed 
upon that method trial far action our part 
to go. 

Evarts, certainly not myself, that supposing you the 
proots ottered by Mr. O’Conor you are nec essarily called upon at the 
same time state what you expect prove reply lis 
shall be received. That comes later. 

Mr. EVARTS. That comes later, reply their but the 
President laid down proposition that were 

The PRESIDENT. proposition. 

Mr. EVARTS. That our first instruction that should have 
that right 

Mr. Commissioner EDMUNDS. 


No chjection was made by any of 


your associat 


proot 


think all need to-day, 


Evarts, hear any objections you may make the proofs offered 


on the other side, 

Mr. EVARTS. 
ther to-day ? 

Mr. Commissioner EDMUNDS, You will not be called 
necessary. 

Mr. O'CONOR. With ereat resp. et T hope the learned Commi 
is not committed to any of the propositions v hich have been casua 
mentioned either by connsel or by any one of its members. 

The PRESIDENT. 

Mr. 
hastily 

The PRESIDENT. T have no anthority to make any ruling unt 
the Commission instruet me, and they have not instrneted me. 

Mr. not instructed, nor earlier notice 


should not be ealled upon to proc ood 


Or by the presiding officer. 


Or by the presiding officer who [ understood rather 


nor had any of us anv earlier notice than the learned counsel n 


the other side, of probable course of things this morning 

own inferences from the observations that fell 
from the learned Commission bothsides the Chair 


| 
object framing what propose read the court—which 


W 


not vaeil read second 


ive m time yet—was not to conform to any 
particular view that heard exactly from any quarter, but 
the Commission possession the general facts the case 
is bref and condensed form, so that toe prom r course of proceed- 
might yvoon and tha proper Course be adjudged of and deter 

edin a tar view of the matter by the Commission. 
Phe chief consideration which induced me to adopt this course was 
this: One of your rules tndicats that something like a veneral al 
ent upon this whole case and its merits was to be presented to 


court by Opposiliy coun el, each bemy allowed a period ol two 
thei 
se rules 
opened by 
add 
honorable 
that there 
and 
ipableof discriminating and apt to be 
anything which not taken into 
nt in the tinal consideration of the « It very 

nient such course taken here because the 
electors, will take the liberty calling them, makes 
question any evidence outside that record shall 
the whole question controversy this case, and 


on the say 


ion that. 


question it 


incidental «pile 


fifteen to present 
hit arise With the 


of the certiti 


any 
whore 
he President of the 
part of the record the 
the inanagers on 
be thing pos 
rto the special comdilion ol this 
pli ordinarily in the 
umed to be entirely tne 


astray they 


record proper, CODSISEID 
and 
statements 
both 


ates 


Senate 


ections tother 
to this 


on by I was led 


sidles, believe 


to 


vould Quite 


procecainy, 
we subordinate 


rene ase, would be 


were ISS 


lie 


objections 


save 


cept only the extrinsic 


SOOTHE 


some possible contradiction; and inasmuch have supposed 
careful very view this case that there was 
either any infirmity evidence which the supporters 
electors desire present, nor any desire offer evidence 


ol 


tradiet that evidence as to raise Twas led to 
ion that the admissibility this so-called extrinsic evide nee 
seffect and the final merits of the pout which you have to decide 
this trial between two sets of INSPectors OF two classes of certifi 
that these themselves into one and 
there literally which the sup porters the 
say and desire present this Commission 
ny branch of this controversy that will not then be relevant. 
Nor can TL perceive that a decision interlocutory upon one of 
would not, 


question, 
lu 


heads fairly resolve 


nothmg 


Ves ¢ ire 


f these 


cidentaal que if favorable to the exce plant on the 


Stions, 
byeetor, 


x0 Conclusive as to the whole case; becanse that decision 

port amd the merits on which the supporters of the TH: uve ee? 

" ‘ibility of particular evidence, we should have to argue the whol 


ir honor 


would be there ile xilnil lity ol 


additional time 


which from the 


rules could obviated your giving 


bas net appeared that that was the true course, the 
contrary, With great respect to the better judgment of my learned 
opponents, if they shall differ with me, or to any honorab le member 
eption the matter is, that all the needful evidence 

to such questions as to its competency and its effe as my 
for the reason that they necessarily incorporate thems 

question that you have tinally 

And would just take leave add here, before reading the paper 
Which mean present, that such the course all tri 
bunals where the matter of fact is judged of by judicial e Xperts, suc h 


is your honors must all be pronounced to be ; : and the rule of sn: ipping 
promptly an exception to some bit of possibly irrelevant testimony 
order prevent ignorant jury being some improper 


} 


before experts, learned judges; and unusual, 
to the practice of those courts in which the judges determine the 
fact as well as the law, to hear any argument in relation to the ad 
nussion particular evidence before the final hearing, 


unless it should chance to be found to be quite convenient to take 
some very simple and isolated point motion par 
deposition for instanee, had been examined 
de} POSITION rhit not be somethin of that kind. 

the time under the tifteen-minute 
to take the evidence that may lx 
eonsidered with the whole 
have already stated 


as, counsel 


W hose ad, 


but the other course, 
subject the exceptions 
and for this reason which 


Case, 


Mr. obliged ask you submit 


propositions, 

Mr. submit them minute. wish 
to state one single proposition: you en have to listen over and 
over again the same precise, identical arguments the final hear- 


Mr. Shall heard this preliminary 
aw ‘it the submission of the prope sition ? 

The think you had better wait until you hear 
the proposition i 

The counsel has said something the 


COMMISSION 


court his view what was convenient said, and your 
honors have extended the privilege That all consider that 
doing. 

The PRESIDENT. proposition first. 

Mr. OCONOR, Lia to any order of the court, but 
making which your honors have been pleased permit 
I will speak no longer than may be agreeable. L now proceed to read 
the paper which written our propositions 

and the Hayes electors respectively met and cast their vote 
transmitted tothe seat of Government. very form 
the Constitution, any law bearing the subject, 
complied with each the rival electoral colleges, 
vided for in seetion 130 of the Rev iseadl Statutes we re, as to the Tildk n 


We 


will hear your 
aking 


and the same 


elector 
electors, Ste 
record, 

Perhaps new light saying that, but for the sake 
presenting distinet matter the view take, 

‘Secondly. warranto was commenced against the Hayes elect 
ors the proper court the said 6th day 
before they had cast their votes, eventuated jud 
that the were duly appointed. The validity and 
this judgment terminable the reeord; and evidence 
Tilden should give supplemental proof the precise 
fact that the writ was served before the Hayeselectors 

ist their votes, and desired the other side show 
entry and pendency appeal from the judgment quo 
warranto.” 

With and very slight the whole case 
this brane depends upon the 

show what the common law Florida and also the 
truction the Florida statutes, the Tilden electors 
court that State mandamus prosecuted the relation 
Drew, the present governor of that Siate, by force of which Mr. Stearns 
ousted and Mr. Drew was This judgment, 
together with the court’s opinion, matter record, and they 


» two possible 


‘Con 


sovernor, 


proof; noris there any technical rule the manner 
this Commission may inform itself concerning the laws 
Florida.” 


avoring show how very little 
lay this 


authorizing new canvass the electoral vote, and the fact 
such new canvass and the due formal transmission thereof the 
seat Government, conformity the Constitution 
laws except that they were subsequent point time 
are all matters record aud already regularly before the 

before 
stated. 

The board Statecanvassers, acting certain erroneous 
making their canvass, which the Hayes electors appeared 
chosen, rejected wholly the returns from the county Manatee 
and parts retarns from each the following counties: Hamilton, 
Jackson, and Monroe.” 

trust have omitted none, but have had consultation. 

doing the said State board acted without jurisdiction, the 
cirenit and supreme courts Florida was overruling 
and setting not warranted law these rejections, that the 
courts Florida reached their respective conclusions that Mr. Drew 
was elected governor, that the Hayes electors were usurpers, and that 
the Tilden electors were duly evidence that any view 
could called extrinsic believed needful order estab- 
lish the relied npon the electors, duly 
authenticated copies the State canvass,” that the erroneous can- 
and the returns from the above-named 
four counties, one Wholly and others rejected said State 

Evidence that Mr. 
under the United States.” 

This may deemed anticipatory and perhaps not proper come 
from me. 

Judging from the objections taken those support 
ing the Hayes electors and the opening argument their 
half, the supporters the Tilden electors are led believe that 
evidence needed intended offered the supporters the 
Hayes except: first, that the above-mentioned appeals were 
taken and, secondly, that Mr. had resigned.” 


only matters which the Tilden electors desire lay 


the Commission evidence actually extrinsic will now 


Hayes elector, held office 


may permitted say word, the Commission will 
that have acted here with support idea that the facile 
method take these proofs subjected that there 


spect those extrinsic proofs that give rise judgment disere- 
record, that can get rid the matter evidence very promptly 
Commission please adopt such will make us, the 
tirst little scrap testimony being present our whole case 
both sides and have the whole merits decided 

printed the court consent accept all and deliver 
quickly can printed. 

Mr. BLACK. your honors think the that 
have come from the Commissioners and what has been said Mr. 
Well what has fallen from the gentlemen the other 
side, relate the most important duty that you have perform 
and, therefore, shall pardoned, trust, for making remark 
two at this moment. 

The PRESIDENT. Do you desire to make further offers of proof? 

Mr. BLACK. No, sir; desire suggest the course proceeding 
which think this tribunal bound its legal duties take 
the purpose reaching the justice this cause. 

The PRESIDENT. Mr. Black, I think we oucht to rive Mr. Evarts 
opportunity explain his views before hear you. 

Mr. EVARTS. waive privilege 

Mr. BLACK. perfectly willing that heara 

The PRESIDENT. Mr. Evarts waives his have indi- 
cated him that would heard. 

Mr. EVARTS. I waive the privilege to precedence. 

Mr. BLACK. your honors 

The PRESIDENT. not the moment for now. 

Mr. Itisthe moment for suggesting the course proceed 
ing and ourrights with reference the evidence which given. 
upon that the evidence in, and that are not bound 
make any offer all. 

The That, think, part argument after 
the cause is set down for argument, and not a preliminary statement. 

in now? 

The PRESIDENT. Not the presiding officer. 

Mr. Commissioner MILLER. Let that Mr. has 
mniade a proposition to submit certain evidence. Hf econnsel on the 
other side have it, there occasion for further argu- 
the other side submit have that evidence 
come in, will come in, and can goon. Ido not understand pre- 
what was that Mr. waived. 

Mr. you want object this proposi- 
tion for evidence, the time object, certainly. 

Mr. EVARTS. That understand, the Commission please. 

The Judge Black had better deter until 
hear from Mr. Evarts; otherwise there may 
will hear Mr. Evarts. 

Mr. EVARTS. The question whether the certificates transmitted 
from the States that fall within the warrant such transmission 
the Constitution and laws the United States constitute the mate- 
rial which the duty counting the vote the State pro- 
ceed, whether the authority vested the Constitution with the 
power count can seek receive extrinsic evidence any 
any form, added the certificates the hands the Presi- 
dent the Senate under the Constitution, doubt principal in- 
law and jurisdiction this Commission, which, once set- 
tled upon principle and your decision, will certain extent 
superseding predetermining your action upon the merits. 

Mr. Commissioner STRONG. Mr. Evarts, allow that 
perhaps Ido not understand Mr. O’Conor’s not 
stood Mr. offering evidence all. has 
what supposes evidence and suggested what might 
but there has been made, far have understood 
him. there has been offer made, your province, seems me, 
evidence offered. 

Mr. EVARTS. understand that objection cannot 
accompanied with any observation 

Mr. Commissioner you object, will hear argument. 
cannot hear argument before anything offered. 

Mr. Commissioner BRADLEY. Mr. suggest 
that the extrinsic evidence mentioned him received provisionally 
for the purpose the argument, and not decided upon the 
Commission present. That what understood Mr. 
his position, then simply aquestion convenience whether 
that would the better course whether had better 
argument upon the question the admissibility evidence now 
alone, before going into argument the the 
gument on the admissibility of evidence would necessarily greatly 
involve the merits, seems me, unless counsel the other side 
have forcible objections to that plain, Mr. O'Conor’s suggestion is a 
good one, because would then unify the argument, make one argu 
ment of the whole case: and the court upon the close of it wonld 
decide both questions: first, whether the argument was 


ELECTORAL COMMISSION. 


Mr. Commissioner HOAR. Mr. President, s ippose Mr. O'Cono 


offer of testimony be objected to by the other side, and then the Co 
mission hear the argument of the case as it then stands, resembti 
more nearly than any other judicial that 
ment made ona demurrer to the plaintiff's « Vide! 
dered as in but as oflered. 

The PRESIDENT. That was the view of the Chair. 

Mr. Commissioner Now should hear the 
both sides on the ca presented bv the certifi 


nk of, anargeu 


SEVIGCTICE 


be ner 


; ates which are before the 
Cormmission, the offer of evidence made by Mr. O'¢ 


onor and ob 


jected to by the other side, if seems to me that that would present (1 


what other questions may arise the 
pal question the case the most clear, convenient, and quick form 

Mr. Commissioner THURMAN. Mr. President, shonld like 
inquire of counsel who support certificate No. 1, what objection they 
have toall the evidence being received subject to all exce plions, not 


one pring ! 


any objection toit whatsoever? appears from the state 


very great may the volume testimony, 
any, produced the other side, not know. But what objection 

testiinony subject toall exceptions, and then arguing its admissibility 
with the main argument the cause, allowing counsel, become 


necessary the adoption that course, more time than the third 


rule allows, such further timeas may be necessary in order to consider 
the question the admissibility the well the main 
question? What objection there that? should like 
to answer. 

The PRESIDENT. the absence other will 
the view the regard the paper read Mr. 
as an offer of proof. Nothing, therefore, reuains to the ot her side ¢ 
cept to object or Watve objections. 

Then not prepared reply Mr. Commi 

The PRESIDENT. Itis hardly necessary, because von are to | 
full argument as wellas a brief explanation of the objection 

Mr. EVARTS.  L[ rese to speak to the precise point 

The PRESIDENT Do vou object to the offer of proot ? 

Mr. Commissioner that Evarts ought 
answer my inquiry. 

Mr. EVARTS. originally the very point 
Mr. has drawn attention 

The PRESIDENT Very well, sir; you m i reply to that in 


Mr. EVARTS [ will be as brief as Tecan, and certainly fall 
within the fifteen minutes. The proposition that the 


the case ready for argument upon its 
merits on either alternative of the views of this Commission as tot 
acceptance of the mass of proof, whatever it may be, to be dise } 
as to admissibility and pertinency and efficacy in the conelustor rf 


the tribunal part the final argument. That 
the proposition. 

The difficulty with that requires the all the 
vailing proof that opposing their certificate 


have present under some determination this court 


that right; for you beyond the evidence furnished 
hands the President the Senate into inspection and 
of the eleetion in the State as upon a tri il of right to the office, ther 
say that the tribunal that accepts that task and fulfill that 
duty receive evidence that will make the serutiny and 
complete from the primary deposit the votes the conclusion 
the election. Now this Commission, suppose, does not 
plate provisional introduction all that evidence, oral, document 
ary, record, and otherwise, our part, which comes 
objection and subject only the sifting 
is my suggestion in reference to this intimation of convenience of a 
de bene esse introduction of evidence, The evidence by which under 
the instruction of this Commission that we have the right, we are let 
be exhausted by oral testimony and by the fundamental original 
the evidence admitted provisionally furnishing the 
and area of a final discussion, because it does not include the evidens 
upon both sides which under some post hac determination of the court 
the tinal argument may properly introducible 

Now I object to the evidence now otfered. 

Evarts? 

rhe PRESIDENT. A brie f explanation. I wish to get to the arun 
ment as soon as may be. 

Mr. BLACK. We insist that the whole of the evidence, ineluding 
that mentioned this paper his, has been given 
already, and part the record. question arose before the 
Hfouses of Cougress whether certain votes offered for President 
Vice-President ought tobe counted or not. Whether they ought or 
depeaded upon the question whether they were votes or papers false 
fabricated. Not with any Purpose of behind the 


the electors, but for the purpose ascertaining what electors had 


on 
} 
| 
| 
| 


ho were the true a 
o Houses proposed to use 


been appointed, vents of the State in casting its 
the their verifying power. Their 
purpose Was not toentertain appeal from the decision the State, 


vote 


but ascertain what that decision was. This involved question 
tact. It was absolutely necessary that the conscience of the two 
Houses should be informed concerning the truth of the case which 
they were to decide, and accordingly they took a perfectly legitimate 


evidence taken. 


sent their committees, had 
s collected the documents, put the 
vhole thing into a proper form, and then came back and oftered it to 
the Houses, whom was received and made part the record 
fihiscase. And when you were appointed as a substitute for them 
nd became the keepers of their conscience they required you to tell 


Phese commit tec 


them what they ought and make the decision which upon 
the evidence that waa before them they ought to make. That evi 
Tsay was put and the portion which was taken bycom 


nittees the House Representatives was laid before that House 

and the filibustering half nightto keep 

out 


handed this evidence 


1 
struggle 


President the Senate, the 
all of 
You have seen 
nyust or more wrong 


bulk used here this 
cannot conceive anything more 
than talk about the necessity our pro 
little and there little, line 
pon line, order that may submitted the scrutiny coun 
el who will apply to it those snapperadoes of nisi prius practice 
vhich might doif this case, instead of conce the rights of a whole 

of Course you are to proceed, how ? 


According some approved 
fair play and natural The that 
‘ 


ils courts and not the artiticial rules that are 
led for the common law England cases 
Wy You know sure ly, TI need not say, that when a party files his 


chancery may put along with all the evidence that 
ha in his pos 


itovel 
( ommission 


this evidence preceme al, here a 


pcourt of equity, 

ussibility of 
because he is net in 


The defendant cannot object 
the time the bill when 
the defendant puts in his answer be may accompany it with all the 


evidence 


evidence he has If either of the parties need any more the court 

what the two Houses have done this They 
pointed their own agents take the evidence and report 
miner, &@ master in chancery, an auditor, or other assessor of the 


court takes evidence for the court, doing precisely the oftice 
the court that these have for the Houses 

ecting tot before itis made a part of the record. It is as a matter 

course tiled whenever offered the party does regu 

larly upon day. not even come into the court 

Now the rule about admitting and rejecting evidence, the rule 
for that purpose always throws the burden proving that 
out upon the party who does not like have in. 
question materiality relevancy, what its value and weight 
question which, as one of the judges said a moment ago, is always to 
discussed upon the hearing, and determined the tinal decree 
the court Evidence may come trom an lnproper source or 1b tay 
come through channel. the duty the party 
Who makes any objection to it to move for its suppression, but it is 
never for him make objection when tiled when 
if comes before the court and is made a part of the record. 

your honors please, cannot safely adopt artificial rule 
the common law which prevails trial jury, and where evi 
dence piece piece the court, and there sifted and 
necessary these two considerations: First, that deemed most 
important the interests justice that the jury, far possible, 
should be kept in utter ignorance of everything that is not material, 
lest might misled. The court looks the evidence 
when offered, and refuses let anything heard which not 
necessary and proper element just This rule prevails 
nowhere, even the common-law courts, except where the trial 
before all other cases, causes chancery well all 
equity and eases, and admiralty cases, the doctrine 
is, that whenever the evidence offered becomes part the record 
whatever here; not say that you are bound give 


more force weight than entitled to; not more foree and 
weight perhaps than judge court nisi would give 
evidence which he rejects; but you are to siftit and scrutinize it and 
separate the from the wheat upon the tinal hearing the 
cause, and impossible for you proceed otherwise 
great amount trouble, without expenditure more time 
than you have got expend upon this subject. 

For every reason, for purposes justice well the purposes 
necessary that you should pursue the ceurse 
courts equity, and not come the quarter-sessions rule over 


ELECTORAL COMMISSION. 


The PRESIDENT. Judge Black, must regard this 
utory question. The third rule that— 


In the hearing of interlocutory questions but one counsel shall be heard on each 
ide, and he not longer than tifteen minutes. 


Your time has expired. 

Mr. BLACK. Has already expired 

The PRESIDENT. sir. 

Mr. Commissioner MILLER. Mr. President, counsel 
each side allowed two hours discuss the question raised 
objection testimony, whether any other testimony 
will considered this commission than that which was laid 
fore the two Houses the presiding the Senate. 

Mr. Commissioner THURMAN. Mr. President, suppose then that the 
should decide that should considered, 
weshould not have determined one thing what that further evi 
dence should should only have decided that evidence beyond 
the mere face the papers presented the President the Senate 
tothe two Houses should received, but should not have 
vanced one single step toward deciding what kind evidence 
two Houses have sent this inquiry this Com 
with all the powers that the two Houses acting separately 
possess, and obviously that bare statement the question 
What powers have the Houses; what may the Houses, not 
main force, but what may they constitutionally receive testimony, 
and that question for decide, for whatever they may constitu 
receive testimony deciding this question, will cer 
tainly admitted that we, having their powers, may receive. And that 
brings the question suggested the counsel who last 
think, therefore, while perfectly willing that this question shall 
argued, and indeed ought argued, the the argu 
ment must much further than that suggested Mr. Justice 
LER, and must embrace the question whether not are 
take into consideration the testimony that has been taken 
the Houses, and also the what further testimony may 
Therefore, think the question submitted for 
argument ought not narrowed the mere question whether 
beyond the face the papers that were handed and 
opened President the Senate, for when have decided 
that, decided one way that can further, have not 
advanced one single step toward deciding what can receive, and 
shonld have have another 

Mr. Commissioner objection the argument 
taking the that the Senator suggests. only object was 
time forthe argument this proposition, may 
be, which is.of very great importance, whether any evidence 
shall received, and what one argument 
determine it. 

The First state the motion made. Judge 
MILLER moves that counsel allowed two hours each side dis 
cuss the question whether any evidence will considered the 
Commission that was not submitted the President the Senate 
the Congress. 

Mr. Commissioner willing modify the motion 
with the the Senator from Ohio. 

Mr. Commissioner GARFIELD. that the modification 
the justice enlarge that may hear from the counsel the 
scope our powers under the seems that vital 
the question the mere rule evidence that shall 
that suggestion the justice. 

The will state the question soon the motion 
moditied the mover, and then will open amendment. 

for the motion Judge MILLER. 

The soon the moditied motion presented 
the Chair, you will have The motion modified 
as follows: 

counsel allowed two hours each side the 
question whether any evidence will considered the Commission 
that was not submitted the two Houses the President the 
and so, what evidence can properly and 
the question what the evidence now before the Commission. 

Mr. will read what had drawn up: 

That counsel now heard for two hours each side upon the 
effect the matters laid before the two Houses the President 
the Senate and the offer testimony made Mr. and 
objected to by Mr. Evarts. 

Mr. Commissioner Yes, that will that 
the these two matters were require into further 
evidence should say that. the effect were final and total de- 
cision the whole case, should also say that. 

Mr. Commissioner EDMUNDS. Mr. President, wish tosuggest that 
suggestion Judge THURMAN covers the whole ground. There are 
two points for whether anybody, the 
Houses this tribunal, has the power behind the cer 
tification the State authorities. The second is, so, what 


species evidence and inquiry below that may sustained af- 
claimed Judge Black that may sustained and 


fected. 


1) 
| 
| 


affected evidence the natureof testimony taken committees, 
and reported either the Houses, and suppose con 
tended the other side that cannot be. Now think that Judge 
MILLER’S suggestion covers all these grounds, and suggest 
learned friend that had better withdraw his 

Mr. HOAR. view the suggestions made the 
honorable Senator, will withdraw not think there much 
difference practically between the two. 

Mr. Commissioner FIELD. the amendment. 

The PRESIDENT. Mr. Justice FLeLp renews the amendment as a 
substitute. must put the question first the Are you 
ready for the question 

Mr. Commissioner BAYARD. 

The PRESIDENT. 
follows: 

That counsel be now heard for two hours on each side on the effect of the mat 
ters laid before the two Houses by the President of the Senat 
testimony made by Mr. O'Conor aud objected to by Mr. Evarts 


Please let it be stated again. 
The amendment substitute reads 


tnd of the offer of 

The question adopting the 

The question being put, was determined the negative. 

The PRESIDENT. The question recurs the original 
Mr. Justice Miller, 

The motion was agreed to. 

Mr. EVARTS. must ask the instruction the Commission 
whether there also allowance the division this labor 
between two counsel, this treated interlocutory argu 
ment. 

The PRESIDENT. 
counsel. 

Mr. EVARTS. Then, you will allow suggest that the two 
hours that Mr. Justice MILLER’s proposition allowed for one discussion 
extended over what undoubtedly very much additional 
area and speak that respect time—so that 
two hours was thought the proposer this first resolution 
fore received Mr. Commissioner suil 
able time for the single question—— 

The single word, Mr. Evarts. Notwithstanding 
the resolution adopted, think quite order for you ask 
for additional time. 

Mr. EVARTS. understand. 
modification for that purpose. 

The PRESIDENT. How much you ask addition 
hour ? 

Mr. EVARTS. should desire another hour our side. 

The PRESIDENT. The usual course the Supreme Court is, 

Mr. EVARTS. course. 

Mr. Commissioner EDMUNDS. What time would 
the gentlemen opposing the first 

Mr. O'CONOR. We shall be obliged to conform to the view 

Chair will submit that question the Commission. 

The question, being put, was decided 

The PRESIDENT. The extension time The 
speaking will that indicated yesterday, unless otherwise 
structed the Commission. One the counsel supporting the objec 
tions No. will open. Both the counsel supporting the 
objections certificate No. will follow. Then the other 
supporting the objections No. will close. 
before you under the motion Mr. Justice MILLER already adopted 
the Commission, and, the counsel are ready, the Commission 
ready hear them. 

Mr. this view has been presented somewhat sud 
denly, are little embarrassed about the array, who shall 
proceed first. 

Mr. Commissioner BRADLEY. have the court will take 
recess half hour, you desire it, before commencing. 

The think fifteen minutes would 

Mr. EVARTS. our part, the Commission please, will say 
that this very important and inquiry, doubt, 
and under the previous intimations that these inter 
locutory might proceed what would called argument the 
substantive merits the case, should, all conformable 
course submit that simply our indication what regard 
our duty. 

The members the Commission suggest 
that take recess for half hour. 

Mr. EVARTS. Allow ask whether any hour has fixed 
the purpose habit the Commission which adjourn daily. 

The PRESIDENT. Not still under the 
the Commission. 

Mr. Commissioner MILLER. Allow tosay, Mr. that 
set precedent yesterday refusing the objectors themselves halt 
day for preparation. This Commission opinion that 
delay, but must with the hearing the willing, 
however, take short recess now. 

The PRESIDENT. seems the view the Commission that 


course the two hours ean divided between 


not think requires any 


Another 


reeable to 
of the 


side 


counsel | 
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will now take recess half past 


clare a recess till that 


twelve 
tithe, 

(at twelve noon) took recess 
till half past twelve o’clock, which time 
again called to order. 

he PRESIDENT. The cormmsel will be allowed three hours on each 
side to discuss the question Ww hether any evidence will be considered 
the Commission that was not submitted the two Houses the 
President of the Senate, and if so, what evidence can properly be con 
sidered; and also the question what is the evidence now before the 
commission, Counsel representing the objectors the certilicate 
will now be heard. 

Mr. EVARTS. Mr. President, has been 
among the counsel, and would all suitable the views 
the Commission that one counsel each side should heard to-day 
and that we should have until Monday for the replies on each side, o1 
for the further reply on our side and the tinal reply on the other, we 
should feel that were able present the matter better form 

Mr. Commissioner BRADLEY. Mr. President, move that that 

The PRESIDENT. Will that be agreeable to the other side, that 
one counsel on eile hi sick only be heard to al iy? 

Mr. What the understanding 
length time that one counsel each side will occupy 
Phe PRESIDENT. They have three hours on a side 
tion of it they will use to-d Ly, [ do not know > ana ft 

right reply afterward. 

Mr. Commissioner HUNTON, President, would not that allow 
the connsel who address the Comission to-day 
minutes each, and the 
into Monday 

The PRESIDENT 
opening 

Mr. 
stood. 

Mr. 
hours shall 


assembled and was 


to th 


What 


vo Will Lave the 


them for 
the 


to aclelre 
of 


throw whole bulk argument 


They ire to occupy half the time to-day—make 


mer THURMAN. Let understood that three 
be consumed in the argument to-day; otherwise there 
might be one hour or half an hour occupied to-day and the argument 
practically put off until Monday. 

The understandin 
time is to be ove to-day. 

Mr. have understood from the beginning this case 
and it has re peatedly f illen from the Chair, that the two counsel as 
signed might divide the time between they 
pleased, 

The That subject always this condition, that 
there shall be a full opening 

Mr. OCONOR., If your honors please, T understand that 
would indecorous and unbecoming and unprofessional not 
present full opening the commencing argument; but Ido not 
perceive that would expedient lay down 
rule that the counsel speaking must speak hour and 

The PRESIDENT, No; that is not it; but there must be a 
opening, 

presume very possible that they might have hour apiece 
about much was necessary for the opening for the purposes 
the argument: but Ido not know anything about it. 

Mr. understand ourselves subjeet that pro 
fessional obligation, here as well as elsewhere, to make a proper «i 
vision of the matter between the counsel; but beyond that we can 
hardly 

Mr. Commissioner EDMUNDS. 


rof the Chair is that half the 


agree 


full 


Is AS 


That satisfactory 


The PRESIDENT. That is entirely satisfactory The motion 
that there be two arguments to-day, one on each side | Putting the 

Mr. BLACK Is it nnderstood that three counsel nay spe il pre 
vided they not take more time than the two? 

The PRESIDEN! There has been no request of that sort imal 
consequently no such understanding. Usually, in the Supreme Court 


such application granted the condition that they take 

more time; but there has been no request of the kind otfered 
Mr. EVARTS , in that 
Mr. BLACK 


We should coneur, rh ip) 


I ask tl 


Wish. 


he court, inasmuch as there is no other way 
under the heavens by which we can do what your honors seem to ve 
quire, that is, make a fnll opening and give the gentlemen on the 


other side full notice the grounds upon which sustain our side 
of the case, to permit ine to make some yeneral 
desired by my colleagues that I should make 
Merrick fully into the details the case 
that is, let us splice e the opening, 

Mr. O'CONOR. I hope I may be allowed to say, Mr. President 
that your direction proceed immediately which 
pears involve essentially the whole merits has rather con 
fused our order of battle We bow to it, however, most respec tfully: 
but somewhat embarrasses us; and has not been thought that 
would answer any useful purpose make the counsel who 
to deliver the reply to also deliver an openilig 
and inconvenient in a great many respects; and 
difficulty in arranging so fair and 


reinarks which it is 
mid then Mr 
by way of opening ; 


allow 


It would be clumsy 


we have had some 


is to prese nt a 


proper al 


yuimeut 


} 
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covering the whole ground to-day, withont consuming too 
three appears that Black and Mr. Merrick 
whic ld be allowed to divide the time that we consider it propel Looe 
cupy to-day, if that is agreeable to the Commission. 

the condition that two counsel shall speak the and that 
One Is fo reply 

Mr. LEVARIS. We shall have the same privile re ol divisic nh, I pre- 


Phe PRESIDENT. Certainly. [ Po the Commission ] Shall three 
counsel be allowed to myn ik on each side if they de sire, without en- 
larging the time? That is the motion, 

Phe motion was agreed to 

Mr. President and gentlemen the 
the order passed by the honorable Commission this morning, as re- 
marked by Mr. Cor or, ins son ewhat ch inged our order of battle, 
we are Compt Ned, though but inditterently prepared, to enter pon 
the discussion of the grave and tnportant questions which you have 
uly with the Florida case > and believing that the testimony taken 
by the committees of the Senate and House of Represe ntatives upon 
this subject was regularly before the Commission as testimony in the 
cause, Without being liable to any objeetion on account of its form- 
tlity, supposed that its efleet and ultimate admissibility would be 
considered by the court when it came finally to determine the main 
questions But that case practically sus- 
poet ded for the present, al L the connsel are required to argue an ab 

inquiry into the weneral powers of this Commission under the organie 
wt, and as to what evidence is now before you, and what further 
‘ ence be competent for counsel to offer and introduce, 

Pirst, then, tay tf please your honors, as to the powersof the Com 
the United States under which this Conmnis 


nhas been esta shed and organized provides as follows, in regard 
to electoral certificates from States which have sent up duplicate or 
triplicate certificates and to any of which objections may be made at 


the time such certiticates are opened inthe presence of the two Llouses. 


When allsuch objection o made to any certificate, vote, or paper from a State 
have been roe read, all such certificates, vote and papers so ob 
Lite, all rcompanving the same, together with such jectious 
bef th to Suid Comin sion, Which sl proceed to consider 

With the same power t at now po Lforthat purpose by the two 
i 1 owl hel 
hel how md what persons were dul 
i it Inte View is 
i { litulion na iw it 


The lanenage that T have read from the law embraces a snecinet 
md clear declaration of the powers of this Commission. and is: the 
part, believe, that has direct reference to the te we re- 

dhasat present before the Commission As to the formal regularity 
of the evidenee that is already before yon, I presume there can be no 
question was raised each the two Houses Con- 
gress after the lafe presidential election, early in their session, as to 
iat votes, if any, should be counted from the States of Florida, Lou- 
South Carolina, and Upon that question committees 
were duly appointed under the authority the respective Houses 
take testimony. reference the case Florida, the committees 
from the two respectively proceeded that State and took tes- 


accordance with the uniform methods and adopted 
he committees representing Congress and discharging duties similar 


toti 


ko taken, was returned to the two TLouses of Congress, and when ob 


jection was mde to the counting of the votes from that State at the 


they were opened the President the 


of the mandate of that portion of the law to which T have referred, 


the certificates from the State of Florida, being three in number, with 


the papers accompanying Chose certificates and the objections and the 
evidence that had been taken by the committees of the Hlouse in ret 
erenee to the reqularity and the lewality of the vote contained in these 
nhoit that this evidence so transmitted is now before this Commis 

Hand properly in the cause, Wherever either House of Congress 


vated fact, it has uniformly appointed special committees or invested 
standing committees with authority to summon witnesses and take 
mony regard that faet; and this case each the two 
loses appointed its committee to take festimony upon the issne 
vas the two Houses, that were act upon that 
under the Constitution the United States, and sneh was 
taken the the House has been transmitted the 
joint session this Commission, which possesses and 
exercise all the power the two Houses, either them, the 
pre 

therefore presnme, may please your honors, that there can 
question reference the regularity that testimony, what- 
ever question may raised reference its admissibility, under 
the issues are try and reference its upon those 
issues. speak now the mass testimony generally that was 


laid upon this table,and respectfully submit that now before the 
with the exception, possibly, some relating the particular 
the day which the writ warranto was served upon what 
have been called the Hayes electors; and with that exception, 
stated the paper read Mr.O’Conor this morning, believe there 
question upon which the counsel for the objectors propose 
any evidence whatever. 

This evidence which has thus been sent the Commission the 
two Houses two separate and distinct there 
the evidence that was inclosed the from 
the State There were, have stated, three 
cates; the first being that the Hayes electors, accompa 
nied the the governor Florida given those elect 
The second accompanied the certiticate the 
and the third was accompanied 
tain reeords, which, express language the 
act, were referred this body for their consideration. 

The other testimony which have already referred was 
evidence, taken the committee acting under the authority and 
obedience the mandate the House Representatives. 

And may remark that when the House committee took this testi 
mony there was full opportunity given all parties interested 
the result the inquiry summon whatever witnesses they might 
desire have examined and cross-examine all that were brought 
forward, ‘The examination-in-chief was taken with the regularity of 
all the evidence, and cross-examination was permitted with 
broadest latitude those rules And were required 
repeat the that committee under the authority 
this Comunission and retake that evidence, there could probably be no 
Withess summoned who was not before the committee, possibly ne 
question propounded that was net propounded by some of the mein 
bers that committee, and cross-interrogatory 
Was not propounded and the answer which not now this 

this Commission invested with all the powers Congress, 
under the law, the question recurs upon the materiality and admis 


sibility the evidence without regard its form, and this brings 


the inquiry what are its powers. owe your 
apology for undertaking argue important for did 
come into court prepared perform that duty and assuming 
now myself that subordination that 
prevails in the profession and obey the orders of my senior counsel 

was said the opening statement made the objectors upon 
the other side that this possessed other than simply 
ernorof the State was final and conclusive, and there was authority 
in this Comission, whatever might be the proof, to correct that cet 
for mistake vacate for They told you that 
ported absolute verity beyond the reach any evidence, 
strong and however and beyond the reach the 
the State itself either correct, modify, annul and 
out the position assumed the objectors the other side, would 
ernor Stearns himself had subsequent the date that 
come betore the two Houses Congress and ashes, beg- 
ging behalf his have some error cor- 
rected, could not had come with penitential sorrow, 
confessing himself have been guilty any frand, however enor 
merely supposing case—and made patent that that 
was the representative falsehood and and not 
truth, yet the certificate was beyond reach the truth and that 
was its falsehood into practical fact. 

May please your honors, view that position upon the 
side, wellas taking appropriate positions the opening this 
becomes necessary look that paper and see what 
is, and whenee derives this extraordinary sanctity infinitely holy, 
any judicial and beyond any record that can made 
between nations their most solemn compacts. the Con 

It shall be the duty of the executive of each State to canse three lists of the 
names of the electors of such State to be made and certitied, and to be delivered to 
the electors before the day which they are required the preceding sec- 
tion to moet. 

There nothing this section declaring that the certificate 
this section declaring words what particular fact 
that certificate shall There nothing this section 
making mandatory the governor issue that certificate and 
there had been would been something transcending the 
powers Congress under the Constitution put there, for Congress 
not reach the executive State any enactment his 
duty. was not within the power Congress make 
mandatory upon the governor issue that certificate and was 
not within the power Congress make mandatory upon the 
executive State issue that certificate, can possible that 
was within the power Congress say that the issued 
should conclusive, that the certificate should necessary 
evidence the absence which the electoral should not 


| 


Congress could not have required tle exeentive issue 
the certificate, and could not have declared that the should 
the and only evidence the election the cleetors 
the several States, because addition what have already sub- 
mitted, the Constitution the United States itself provides for the 
authentication those electors, and that requirement for authen- 
tication from themselves ; and if Congress superadds to that authen- 
tication additional authentication which makes condition- 
precedent counting the vote, would act violation 
that provision the Constitution, wellas contravention the 
relations the Federal the State not question 
the power Congress require authentication and specify what- 
ever manner authentication desires order relieve any 
determining who are the agents appointed the State 
tospecify some authentication absolute condition-precedent 
counting the vote, and declare that the absence that 
cation 80 required hy Congress the electoral vote shall not be counted 

that section the lawin the Revised which 
have read, proposition law, that where 
certificates are required as matters of evidence, or where the law spe 
cities evidence of any kind going to a particular fact with which the 
law so specifying the evidence is dealing, that such evidence is nevet 
regarded any court law beyond the power 
buttal, unless the law specially provides that shall conclusive. 
Where the law says that such and paper faet shall evi 
dence of a certain conclusion, that facet and that paper so specified 
isevidence that conclusion are never beyond the rebuttal, 
unless the law has declared terms that shall the only 
evidence and shall 

I have referred to that clause of the Constitution which requires 
the electors certify their own appointment, and the manner 
which they have executed their and submit this 
tion that not within the power Congress tie its hands 
that never inquire into the truth the due appointment 
the electors and the electoral vote. It is not within the power of 
Congress estop the two Houses from ascertaining what the true 
vote, 
the vote the electors, requires them name their ballots the 
persons voted for as President and Vice-President, to make distinet 


lists, return the their vote the President the 
Senate, and then proceeds follows 

The President of the Senate shall, in the presence of the Senate and Honse of 
Representatives, open all the ceriificates, and the votes shall then be counted 


The learned objectors upon the other side stated yesterday that 
the word was the controlling word the sentence, and 
that giving that word its properand only signitieation, the clause that 
have read conferred other power upon the two Houses Con 
gress than the power submit that the 
that the word controls the word 
and when you refer the word “counted” you have back and 
those votes are cast persons not appointed under the 
law the State they are not votes, and when you count them you 
count something the Constitution did not authorize you count. 
Therefere executing your duties under this 
fore you count, ascertain what are ascertained what 
votes, you count those votes, throwing aside whatever ballots you 
shall find that are not votes. Under this artic'e the Constitution, 
and this particular clause the article, submit 
are votes, 

Then the question arises how far shall taking testi 
mony determine what are preliminary that ques 
tion beg leave add that the Constitution has devolyed upon 
the two Houses the duty connting the votes, the true 
votes, and the necessary power determining what are the true 


“the votes 


if 
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The language the article referred requires the return 


sent up the cert heate of the recogni 
fving to their due appointment: a 
ular their face from 
made, and none in to f 
to the stat 
d, objection wa 


governor Louisiana certi 
id all thei proce 
end 

hose proceedin 


utesof the lt 


edings were re 


on There was no ol jection 


rs, because their non 
When that vote 
to the time when the 
was some difficulty 
Senate the 
ves and Elections to 
on of the 


conformit ited States. 
to it; but prior 
vote was opened, was understood that there 
reference to that vote, of kind o1 

United States directed its Committee Privil 
inquire into the circumstances attending the elect 
that That committee went into the inquiry; examin 
Witnesses, and they were also cross-examined. the 
were needed and desired lying behind that were gone into 
fully that Having gone into all those they 
their report the that report, made February 10, 
1573, (which is to be found on page 1218 of the Congressional Globe 
part 2, third session of the Forty-second Congress,) the chairman of 
the committee, one of the 
the privilege addressin 


\ 


Openne 
1 
some other, 
electors 
that 


facts 


honorable Commissioners whom | have now 
follows: 


If Con 


ress chooses to go behind the governor's certifleate, and inquire who had 
been chosen as electors, it is not violating any principle of the right of the Sta 
to preseribe what shall be the evidence of the election of electors, but itis 
going behind the evidence as presertbed by an act of Congress: and. thus going | 
hind the certitieate of the covernor, we tind that the oficial returns of the elect 
of electors, from the various parishes of Louisiana, had never been count 
body baving authority to count them 


In the econelusion of the report Senator MORTON say 


Whether if is competent for the two Houses, under the t=went\) second joint 


(in regard to the coustitutionality of which the committee here vi 

to ve behind the certificate of thy everuor of the State, to ing 

votes for electors ha ever been counted by the | il returpino { 
by the law of the State. or whether, in making such connt. the board 

them the official returos, the committee offer no sugveestions. bu 
Statement of the tacts as they understand then 


Now in reference to the power of the joint rule of the two Hons 
it is proper before L proceed further that PT should make a 
mark. ‘Phat joint rule could 
did net Possess under 


ingle 
rive tothe two Houses no power t] 
It could neither enlarge nor 


abridve the constitution il powers It in thre wmithority ot Con 


the Constitution. 


vress or of any other tribunal to enlarge or abridge the powers with 
which the Constitution has vested that body A joint rule mich 
formulate joint rule might the manner 
the methods of proces dling in the execution of the power; but it could 
| ne ither give power or diminish power In this report the only ob 
jection made the vote that the returns for elector 
lin that State had never been canvassed or connted It was conceded 
| that the certificate of the governor was regular, perfeetly regular on 
face; the honorable chairman the committee after 


those says that declines make any 
as to what di position ought to be made of the vote 


tion to Con 


‘ 


mre 


May it please your honors, the evidence taken by that eommitt: 
was before the two Houses of Congress when they met to count the 
vote four years ago. The intimation of the objection in the report 


was before those two Houses, shape 


from Wise 


and that intimation 
sin, that the vote of Louisiana should not be eounted. Lam aware 
that that Senator the time maintained that Louisiana was not 
State bearing such relation the Union authorized her 
participate the eleetion Chief Magistrate, but that position 
Ile made his motion, stating different 
only vronned before the 


well-known political 
Senators 

for the motion, but the 


nate, coneeding that 


Was a State and could participate in that eleetion, the on! 


» Houses of Conere 


eround before the tw Supon vhich her vote conld 


be excluded by any ye ibility or under the proce of any oplia 
logie, was that. although the certificate of the governor to tl 
election of the elector is revular in form, vet the return lying | 


founded had never mvasse] Phe question came up for deter 
mination in the Senate on the bth day 


votes, Congress possesses ho power to sav what sh ill be conclusive 
and unimpeachable evidence those votes; but the performance 
their high function the two Houses must ascertain what are the 
trne votes, without any limitation placed upon them Congress, 
and without being restrained that they cannot into the inquiry 
asto the Congress may prescribe modes authentication, 
merely modes authentication aids and not evi 
dence restraints upon the Houses their action. therefore 
submit that any legitimate evidence going to determine what are the 
true votes proper and competent evidence this 
And, may please your honors, upon the question whether you ean 
behind the certificate the executive the State and 
the certificate conclusive not upon Congress, beg refer you 
and most responsible authority, authority that has the 
sanction some the most names that now adorn the 
passing history the Republic. the question came 


they voted; they sent the President the Senate the 
required the twelfth article amendments the Constitution, 
stating for whom they had voted, and inclosed that certificate 


of February, 1°73, (as willl 

seen by reference to of the same volume.) and it was voted 
upon. Mr. Carpentes resolution that the vote should not be connted 
was determined the attirmative vote was not counted 

Mr. Commissioner EDMUNDS. Have you there, and will you read 
the resolution adopted h the Senate on that oeeasion ? 

Mr. MERRICK The only one LT have been abl to find is Mr. Con 
penter’s resolution “that the vote hould not be counted He ob 
jected the vote stating various but the only resolution 


have been able to tind is a simple resolution that the vote of Loutsi 
ana should not be eounted 


Mr. Commissioner grounds 
on whieh it proceed 


Mr. Commissioner 
tion. 

Mr. MERRICK. ipplemented the indication by this further 
statement: that there ground before the Senate upon which 
the vote could have been excluded, as far as I can ascertain from the 
record, ¢ xcept that the vote for electors had not It 
there any other ground stated the report the committee 


was only inquiring for informa 


been canvassed. 


| 
| 


! i1 tol Mr. ¢ arpenter ¢ fertained a different opinion 
eve tothe peculiar relations of Louisiana to 
Pederal U1 Hie may have voted upon that ground; but 

believe his honor who made the inquiry of me voted in 
the aflirmative on the resolution that the vote should not be counted 
Now, may it please yout honors, I refer to this precede nt as au- 

thority for two propositions: that the testimony taken 

committee either the Houses inquiring into the regularity and 

legality of an electoral vote is competent testimony to be consid- 


ered when the 


question arises what disposition you shall make 

of that vote; secondly, that it is competent for Congress, under the 
( titution of the United States to vo behind the certificate of the 
vernor and throw out a vote where the testimony proves that that 
certificate does not pr periy Indicate the wishes of the people in the 
dividuals that certificate designates as the agents of the State. and | 

those facts being established, it Is competent to discard the vote, 

But, may please your honors, the case the State Florida 
shall not ask going the certificate. This case 
presents itself to the court una peculiar aspect. The evidence which 
hall offer and which we claim to be admissible as to that State 

furnished the State herself indicated the propo- 
on read by the distinguished gentleman with whom L have the 


be as 


oclated, [|Mr. O'Conor, 


Pwo propositions as to evidence, then, come before your honors, 


birst, Whether the United States through its Coneress or either or 
froth {fouses of Congress can, in reference to an electoral vote, insti 
tute anortginal inquiry itself! and by a committee of either Tlouse 
ke testimony gore behind the certificate of the State and juval 
that its own motion, when the State still adheres 


regularity of that certificate. That is one question, a very im 


j tit cone but there is another totally different from that. 
ond, Whether when the Tlouses of the Conyress of the United 
come into the electoral vote and ascertain which 
te shall be counted, it is con petent for them to receive evidence 
riished by the State herself in reference to the certilicate her ray 
ernor may have given. 
Your honors perceive at once the wide difference in the two cases, 
dt respectfully submit in connection With that proposition that it 
power dloes not exist in the two Houses of ¢ ONLTESS US a Primary 
ind original power separately take testimony going the 
‘ fil te, then it must exist inthe State to correct its own certificate 
hit for frand or false howls or else we be inevitably 
1 to an aeeident or mistake, and a presidential election may 
rmoupon a certificate which is known to all the world to be an 
ite that gave it because of frand, accident, or mistake nor inter 
but must substantial and perpetual truth the 
presence evidence that active and living lie. 
In the case of the State of | lovida, 1 iking up the second proposi- 
tion, the State herself, after the mec ting of the electors, ascertaining 
that this given Governor Stearns was given either 
fraud, and upon irregular and illegal canvass 
of the votes according to the laws of Florida, by her Legislature 
directing another canvass made. But she did not 


pass that until she had appealed her judicial tribunals 
the laws previously existing and relating the 
appealed those tribunals interpret these laws, and 

having received from her tribunal last resort 
iving coustruction to those previously existing laws, by 
that returning board had 
law, her Legislature then, 
the vote 
and returned tothe Legislature her Legishiture passed 
the that canvass, declaring that the parties 
certificate had been issued Governor Stearns had not 
des the persons who had been chosen 
the lo speak her votee in the 
one A quo warranto was issued against these 
nd that que warranto having come 
decided that the men 
not elected, but that other 
men so elected received a certiti- 
and in the exeention of the oftice 


tndamus case 


hich Opinion became the 


apparent 
gal aut 
the 


another « 


iserroneous under 


the basis of 
to be made in ac- 


When that can 


on 
directed 
with the 
is 


iss W 


ther acton 
om the 
ippotited, 
the avenuts of 


State 
further 
to exercise 


she has g 


who ass 
te vranted by Goy 
her judicial 
them by 
received 
lected: 
from the 
wl 


ernor Stearns, a 


tribunals, they, 
the laws of 
that certificate 
and those other 


roverlor ofl lorida, 


hho 


Wweree 


State 


were 


ed their dut 
iw of the | 


niber diseharg 
ited by the | 
Now, then, 


nited States, 


may please your honors, you have from that State 
this evidence, evidence from her Legislature, evidence from her ex- 
ecutive evidence from her judicial tribunals, that the electors to whose 


Vote were not the duly appointed electors Florida; and 
all the departments her government Florida therefore 
comes the United States Congress and that you (for you now 


exercise that power and it is vested in you) will protect her peop le | 
from the enormity having their voice similated parties never meaning 


which 


clectoral re", | 


COMMISSION 


appointed speak her behalf. not that competent evidence 
cannot the exercise its original power forward 
into the manner and due election these then you 
placed the whole government and administration the United 
the power any executive who may issue his 
never voted for all, while the unanimous vote the State may 
have been favor another party. You may take the whole popu 
lation Florida, and although they may have voted for and 
and thongh the may have been unanimous favor 
other parties, the governor hooses issue his certificate and 
that certiticate becomes binding upon Congress and may cast 
presidential this the law, may please your honors 
then who will deliver us from the body of this de ath? It is be yond the 
power Cong graut beyond the power this tri 

tind that have consumed, way please your honors, more than 


ress to 


the time allotted 
The SIDENT. Fifty minutes you have 
Mr. Mr. President and gentlemen the Commission, the 


for the opening this argument our side 
not presume more than merely supplement 
few general propositions Mr. Merrick’s admirable state 
ment our case, which well impress the true 
the minds this court and give full notice 
the gentlemen the other side what intend rely upon 
anything that could possibly have been only gilding 

gold” when add anything it. 

You have before you the question whether this case is to be decided 
you upon the evidence for the purpose enabling the Sen 
ate and Representatives the duty which the Consti 
cast them counting the votes and seeing that votes 
were all the reasons that gave this morning, 
and for many other which add had time, insist 
upou that the evidence being once reported and filed the 
treated court equity treats evidence the same con 


You may throw out; you are not required give it, 


cause you have admitted it, any particular amount force weight 
value your tinal judgment 


but you are look and deter 
mine the case upon all that give you assurance 
founded upon some little experience, that judge never decides upou 
any subject the worse for knowing little about before 
does determining the whole case upon 
pressed upon those who practice the common law very strongly 
that peculiar and anomalous system that adopted the 
law courts upon jury trials. not natural; does not belong 
any other kind tribunal. there any evidence here which 
comes through illegal channels, comes from improper source 
let them move suppress But being already and 
part the case now, you cannot ask offer over again. 

need not certainly produce Chitty’s Pleading, and Daniell’s Chan 
cery Practice, Starkie Evidence, any the rest the books 
which these rules are laid down. need not show you what the 
code procedure courts admiralty and courts equity for 
take for granted that these are things which may speak 
unto wise men, Oneof the gentlemen who spoke yesterday repeated 
what had been said Judge Marshall, and which glad did 
have heard before, cannot told too often, for con 
tains very wholesome The judge said counselor who 
was addressing bim, that the Supreme Court was presumed 
know something. hope that decision which you make this 
case Will repel that will extended 
and enlarged, and that the presumption after this will not 
that judges the Supreme Court know something, but that member 
the Senate and House Representatives also know something. 

has been much talk here about getting behind the action 
the State. Ido believe firmly the sovereign power the 
appoint any person elector that she pleases, she does the 
manner prescribed the Legislature; and after she has made the 
and say that was appointment not fit 
Who undertakes set aside such appointment guilty 


and his act utterly void. Therefore, the 


the State Florida, after this appointment electors was 


they had been appointed the people the previous No- 


made the people, undertook certify that they were not elected 
and put somebody else the place which belonged them, his act 
was utterly void and false and fraudulent. Weare not going behind 
the action the State; are going behind the frandulent act 
the State whose act had validity whatever. 
This question evidence. Who are the Two sets 
persons come here, each them pretending the agents the 
State Florida for the purpose performing that important func 
tion the State, the election President and Vice-President 
the United States. the business the two Houses count the 
votes. Now, remember the argument that Mr. Merrick made upon 
that Constitution let sink into your hearts, and not forget it, 
because truth. The word votes” that controls the 


votes shall then the votes, mind 


© 
, 
| 
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not the not the forgeries. But they the other side 


tell the President the Senate lays before the two 


was absolutely counterfeited, that end it; you pro- 
duce any extrinsic evidence for the purpose showing that wasa 
forgery any evidence show that not genuine. The doc- 
tion its logical consequences, and where does take you? That 
must simply receive whatever anybody chooses fabricate and 
lay before Congress through the President the Senate, and that 
the President the Senate, nor either the two Houses, nor 
both them can anything but just take what given 
without into its genuineness all. everv- 
body affirms, and I hope to God that nobody here, even on the other 


the verifying power, the power that enables inquire whether this 


isa forgery not; and, you have the right inquire whether 


validated the base fraud which this thing was The 
work of the counterfeiter is as well entitled to be received for truth 
this spawn criminal conspiracy, got cheat the State and 
the Union, overturning and overthrowing the great principle that 
lies the foundation all our security. 
Why, this doctrine that thing whichis false, willfully false, 
tterly and good for nothing, has been this court mean 
Supreme Court) asserted thousand times. Nay, undertake 
that the contrary doctrine has never yet been set any judge 
r any lawyer whose authority is worth one straw. Suppose you have 
Commissioner of the General Land Office, the validity of which de 
pends upon a confirmation by the court, and he falsely recites that 
court delivered judgment, which the record shows never did 
pronounce, and upon that basis puts the patent. the patent worth 
the time does there glares upon him from the record that lies 
him the evidence that the fact the other way, not that 
fraudulent certificate? And if it be fraudulent, is it not as void in 
law and corrupt morals were simple counterfeit 
ng the evidence which the governor was as well aware of as we are, 
vhich every man and woman and child this whole nation knew 
had reason believe was namely, that the other set elect- 
decisive and majority the that were received 
ery county his State; the votes were collected together tiled 
how the falsehood and the fraud; but show again the evi 
lence the Legislature containing the solemn protest 
the State against the cheat which her facto governor attempted 
off her and upon the prove again show 
ing that the governor himself—not the same person but the same 
this fraud, declaring that the other parties, and not 
those whose votes are now offered, were elected and chosen and au- 
thorized exclusively cast the vote the State. 
acted the State government the State. 
the State, determined not cheated out her vote and de- 
termined that she would ascertain some undeniable form 
proceeding the correetness and truth which could never im- 
peached, took these usurpers the throat and dragged them into 
court of justice, and there in the presen eofa competent tribunal she 
mpleaded them, charged them with the offense, brought the other 
parties who her agents for this purpose and set 
them face face. The proofs were given upon both sides, and 
ended solemn that court competent jurisdic- 
tion that the persons who claimed cast these votes for Hayes and 
Wheeler had right, authority, nor power whatever that 
thing. 
Now look this. Whenever has been decided court 
of competent jurisdiction the determination of that court, as a ple i 
bar, evidence conclusive every tact and every matter 
law which was could have been adjudged there, and neither law 
drawn into controversy again. not that the was 
the Duchess Kingston’s case, which has been followed 
court Christendom from that day There not 
America one judge one lawyer who has undertaken 
issert that the law otherwise stated ever been attempted 
clothed any other words than the clear and felicitous lan 

this doetrine has been applied over and over again to election re- 

turns as well as to all other things. It would be perfectly absurd to 
say that, when the title horse question before justice the 
peace, the doctrine that makes the title void may applied 
save the horse the honest owner it, should not applied 
case which the rights whole nation are involved. 


| law; never before this time, except on two occasions. 
When the are counted false paper, paper which 


} to pass on the qu il 


organized, The right of those men to hold their se 
side, Willattempt to deny, that the Congress of the United States has | 


| generally in argument, and which we have never 


held merely because was put into the forms 
New Jersey 
eal upon 


the governor of that State star iy d the broad 


u whom he knew not to be 
Congress said that certiticate was void. They, the House 
of Representatives, did precisely what we ask the two Houses of Con 
yress and you, their substitute, to doin this case. It was contended 
then now that the certificate the governor was conclusive evi 
dence the right the commissioned men take their seats the 
first place and participate the organization the not 
let it be said that this arose out of the right of a l vislative body to 
pass upon the qualifications of its own members. ‘They had no right 


ations of their own members until they were 


vts until the time 
when their seats were declared vacant petition their 
saries to unseat them was as conclusive as anything can be, Sup pos 
ing it to be honest. But it was not honest, and that made it all void 

Mr. Commissioner STRONG. Were those persons who held the 
certificate of the governor of New Jersey admitted to their seats at all? 


Mr. BLACK. They were not. 


Mr. Commissioner STRONG. Not allowed take seats and 


il 
ticipate the organization? 
Mr. BLACK. Not allowed take seats all 
Mr. Commissioner rstood you say that they 
were, 
Mr. BLACK. not know but that vour honor was Congress 


that time. 

not in Congress then. There was a very vreat struggle over it and 
lasted for four tive weeks, one set men pressing the fraud 
with as much vigor as any of our triends can press this one, and it 
being resisted the same time with more than 
are resisting now, 

There another however, that one the 
bench will recollect more distinetly Ido not sa 
judicial legislative determination that question which makes 
which we are to be thrown if a mere frand, a counterfeit, is to be 
ee pted as suflicient to carry everything before it. 

jority about fourteen was desirable that the 
election should be set aside and treated as tho h it had not been 
held, and, in order to do that, if was necessary that his opponents 


upon this 
V that there was any 


should have possession net only the senate and which 
they had already, but the other the the 
house: andin order to effectuate that the just Striply manufactured 
fabricated impudently and boldly. a fraudulent and false return of 
éleven members from the county of Philadelphia Phe Liaw was that 


the returns were to be made to the secretary of the Commonwealth 
and was make from those returns list the who 
were entitled to be members of the house. They said that certificate 
was conclusive evidence, and was conclusive evidence the fourth 
section of the act of Cougress in this case makes the governor's cer 
the same language. You know what became it—the Buekshot 
war. They intended to carry that out at the ¢ \ pense of covering the 
whole Commonwealth with blood and ashes, and would have done it 
only vhey could not get General Patterson and his men to fire on the 
people who were there assembled. 

Until now, except in thesg two cases, nobody in this country has 
ever had the portentous innnpourede nee to otter a fraudulent vote and in 
sist that the frand not inquired into forsooth 
came wrapped the forms law. 

helieve time out, and not going trespass upon your 
honors any further. 

Mr. MERRICK. May please the Commission, desire file 
brief prepared by Hon. Ashbel Green, of New Jerse associated with 
us in the case, which is a clear, full, and able discussion of the que 
tion now before the commission and which brief counsel have 

The will received and filed 

Mr. BLACK. There is one thing which L omitted to mention and 
which it is necessary to call the attention of the eourt to: and that 
is the evidence which we have produced here to show that one of the 


Haves electors was ine ligible on aecount of his being an otficer of the 


Federal Government on the day the eleetion took place I suppose 
that makes clear against him 

Mr. EVARTS. Judge 
question ? 


lack, will you allow me to ask a single 
certain evidence not otherwise deseribed than 
een and pec ted, 
is argued to be already in, pon some chancery notion that it has 


been attached something that has brought What con 


False returns have been made many times; false counts have 


made the polls; election ofticers have altered the count afterward 
Noman that know has ever said that election fraud 


tended that it is attached to? 

Mr. BLACK. the reeord, part the record 
case made up by the House of Representatives before the case was 
sent over here. 

Mr. EVARTS. What attached to? 

Mr. BLACK Attached to.” 


Do you mean to ask me the book 
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Mr. MERRICK It was attached to the objection made when the 
ote was offered in the House, and is recited in the objection as being 
the basis hi the objection rested, 

Mr. ioner Evarts will tind page 
of the objection signed by Charles W. Jones and others. It comes in 
n pport of the objection aud is referred to as evidence to support it. 

side that has been opened has spoken one 
twenty will now hear the other side. 

Mr. MATTHEWS Mr. President and gentlemen of the Commis- 

n: Unused as Lam to appearing before tribunals so unprecedented 
august equally handling such high themes 

form the subject the jurisdiction this rise with 
the most undertake the discharge that duty 
has been assigned learned associates; and while 
that may say something whieh will assist the Commission 
solving the que are submitted for argument, shall 
only too | ippyv il iter l take my seat, I shall be able to recollect 
that nothing which may injure the represent. 

I take the ear St opportunity to correct a se rious misapprehension 
onthe part of the learned gentlemen who have argued as counsel in 
the openmmug of this question in respect to the position which they 
eem to assume bas been already taken upon our side. refer to the 
one eellect that they suppose we attribute to the certiticate of 
he governor of a State accompanying a list of those whom he certi- 
having been duly for that State. 
theorved to say, by the gentlemen who are objectors to the second 
that that statement incorrect representa- 
tion their position, and submit that when have 


stated onrs entiemen on the other side will understand our case 


ditherently 


think also take this immediate opportunity relieving 


the ippreher sions of my very learned friend | Judge Blacl ] who 
spoke last and has spoken so often, in respect-to the possible effect of 
the consideration what has been pleased call 
hibits evidence, upon the this is, Mr. 
President and gentlemen, the fortonate feature of your legal consti 
tution you can make was quaint saying, 
believe, of Selden, in 


thessay on papal coupeils, where he was treat 
vere enlightened by the presence of the 

that he had generally found that the Spirit dwelt in the 
the constitutional funetion, whatever 
of the electoral votes, effectual provision has been made against the 


defeat the referring tribunal that cannot 
equally divided 


And Mr 


general terms and yet as 


ingoof the doctrine that they 
Holy Gilost 
odd man the exercise 
that tre, cle 


transaction by 


How President 


it, the various which and through which lead our- 
selves and hope lead the conclusion for which contend 
the point which you, the representatives con- 
may this inquiry, and that point where 
you stop, 

What the transaction that the the general investi- 
and the United what does that consist 


gation 


two high not neither according the 
the Constitution, the meaning its the interpreta- 
tion of the veneration which adopted at, or the practice under it. 
body men State who compose the con 
stituent body which that and need remind 


this electoral body as delegates repre enting a State on the people of 
in the sense of ht Dut they have power in the se nse of right, to vote, 
the day named, tor the persons who, their onght 
be. all things considered, the chief executive officers of the nation. 


State under the has the right the 
mode in which the No one else has any 
right or authority inthat In They may elect by the General 


Assembly they may appoint the governor, any 
other officer 


se electors shall be appointed, 
iture 
whom they may choose designate they may cause that 
in the case of Florida and now in all the States, except the new State 

Now, what is that election ? 


Phat also consists not of one act, but 


school district, whatever small territory may adopted. 
voter deposits his written printed ballot into the hands 
list of voters, and put his ballot into the box, and then at the con- 
the election make return the result, showing how 


has been That carried from the primary voting-places 
the county seat, 


eries acts beginning with the deposit the ballot-box, 


ind there county compile these various re- warranto. 


turns, acting with more less powers according the statutes the 
State from which they derive their appointment; and the result 
that choice that county appears based the returns 
which they have received from the primary reported 
them again third and highest and last returning officer can 
vassing board, who, receiving from all the the 
State, exercise the powers conferred upon them law and make that 
which judgment the and the consummation this 
board sitting upon these returns make their final 
sponsibility publie officers and the exercise and discharge 
publie functions and publie duties; and having accomplished their 
task, they deposit the record of their finding and declaration in the 
publie archives the State and there they remain 
memorial the fact which they have found. 

that point the State alone acts the appointment. That 
last act completes that appointment, and that appointment completed 
and unchangeable except State authority exerted upon 
that act within interval time; and what that? Congress 
under the Constitution the United States has had reserved 
control certain particulars over this that say, 
may designate the day which the appointment shall made, 
and shall designate the day which the electors appointed 
shall deposit their ballots for President aud that 
interval not know and Ido not care discuss, will neither 
deny nor aftirm, but willing admit, any and everything that 
may claimed the other side the existence State authority 
inquire into and that But when the day bas passed 
when pursuance the authority law conferred upon them 
that appointment under the the State, the day named 
Congress the body which has, according the form law, been 
invested with the apparent title the that 
great electoral body, and when they ave required by Constitution and 
law accomplish the act for which and for which alone they have 
been brought into being, then that transaction, far State 
thority has passed beyond the limit its 
then becomes Federal then becomes one those things 
Which pass into the jurisdiction, whatever that may be, Federal 
power, It is the deposit of the vote of the elector in the ballot-box 
the United States, and the nation takes charge its ballot-box 
Whatever power, then, may be exerted atter that must be exerted 
under that power which conferred the Constitution upon any 
constitutional authority whieh invested with authority 
over the subject. These electoral votes so given are to be sealed and 
transmitted the seat Government, delivered into the custody 
the President the Senate, the Vice-President the United States, 
who officio President the Senate, him kept unopened until 
the day named when open the and then the votes 
shall counted. 

What, then, are engaged then, this Com- 
der the Constitution called counting the electoral 
all the power that Congress has that makes 
ence who The debate the passage this act was 
whether the President the Senate should whether the two 
Houses Congress should participate with it; and variety 
opinions from the year now has been entertained and 
expressed distinguished statesmen both sides where the 
power was immaterial now. The question not 

was said the objectors our think con 
troverted—that its primary meaning merely 
tion and limited that, all cases where the subjects the 
count are definitely sure, important ques 
tion put the learned connsel the other side, what 
the which are referred this tribunal are those two sets 
votes, and the power, therefore, implied distinguish between 
these several sets votes and ascertain which the vote lawfully 
to be counted. 

What the nature and extent that implied power incident 
this right toseparate the lawful from the electoral votes 
for upon the question the limit the inqniry which this body 
authorized make under the which organizes depends the 
solution the question what evidence may look for the 
purpose determining the fact which the its 
think involves the exercise certain and 
judgment. may involve the decision some questions fact 
determinable merely the paper purporting con 
tain the vote constitute the vote; as, for example, the very case 
put one the learned gentlemen the other side, its genuine- 
seal the genuine seal. may also involve the decision some 


question law, for example whether the paper offered one 
known the law made conformity with the law. 

this power, however described, whether ministerial, admin- 
istrative, political, otherwise, must carefully distinguished from 
that judicial power which exerted judicial courts under the 
jurisdiction try the title oftice the prerogative writ quo 
the exercise that jurisdiction the court, armed with 
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its proper process and the machinery trial jury and for the 

forcement of evidence, goes to the very truth and right of the matter 
without regard the paper ascertains scrutiny and 
the testimony of witnesses who in fact received the legal number of 
votes vest him with actual title the proposed 
here todo your honors please, what length time 
would required investigate recounting and recanvassing the 
popular vote that lies the foundation the electoral vote every 
State the Union, even those which are the subjects dispute 
this you cannot down the bottom, you 
cannot probing and searching for frauds and errors and mistakes 
through the long and black catalogue crime, why stop the 
order take advantage all the this work the 
work this tribunal, then made thorough and 
certainly there is not any principle of law or good morals which, if 
the door opened that inquiry, requires you stop before you 
have got through. 

think plain that this Commission not engaged the exer- 
cise that not invested with any that 
jraebic ial pewer which is conferred or constituted by the Constitution 
‘of the United States; and Congress not possessing it itself, could not 
upon such this, which created for the mere pur- 
pose of assisting in the count of the votes, because it is not such a 
court as Congress is authorized to create for the purpose of receiving 
the judicial power the Constitution. Ido not doubt 
that the jurisdiction try the title the President and Vice- 
President, being judicial and properly exercised under the power 
ssue writs of quo warranto, may be vested by law in the Federal 
courts, as a cause at common law arising under the Constitution and 
the United States; but until vested rem dormant 
Congress indirectly the adoption the Maryland statutes 

ised; fact that jurisdiction either has been may 
out the Constitution unanswerable reply the 
doetrine that Congress this tribunal sitting its stead has right 
judicial inquiry asin quo warranto into the title 
Congress, respect quo warranto regard President 


laws of 


ana 
Vice-President, that there law, either State Federal, refer- 
ence the office and funetion that there 
sno law,either State Federal, whereby that title can judicially 
investigated and determined after has his vote. 

that State can exercise jurisdiction after that 
event, because, although by the terms of the Constitution of the 
States each State its Legislature may determine the mode 
the and make the appointment its electors, 

the funetion for and Vice-President exer 
under the authority the Constitution the United States; 
were possible that such jurisdiction existed State 


under the authority State laws, would easy matter 


the great strife and struggle political parties the various States 


that constitute the Union after the election interpose judicial 


process such delays respect the quieting the title the par- 
ties having the regular and formal appearance election defeat 
injunction well quo warranto the right cast the vote 
the time when the Constitution and the United States 
party and faction any time when beaten the polls the popular 
resort these extraordinary writs under State authority and 
defeat their adversaries the interminable delays 

provide machinery which, let work will, must neverthe- 
less the 4th day March after the election necessarily work out 
the result having some President and some Vice-President. was 
far more consequence, and was esteemed the framers the 
Constitution, will every lover law and order, that 
have some constituted authority far more important that the 
hold the place and receive the power emoluments 
of the oftiee, 

say, therefore, that admit that the State may provide 


pleases any mode which the appointment may made and 


machinery and mode proof may choose verify its own 
yet nevertheless must take have any power 
prior the time when the Constitution the United 
States those who have the indicia and the oftice are 

tled upon as the appointed electors of a particular State to discharge 
the constitutional duty depositing their vote for President and 
sothat when the person appointed who appears 
have been appointed, his possession formalevidences his 
the authority conferred upon him under 
the Constitution the United States, actually discharges the 
casting the vote which it is his business to deliver, the transaction to 
which has been party has passed beyond the control State 
power and authority. 

Then, Mr. President, right, the actual before this 
Commission not which set electors Florida received majority 


votes made 


votes so returned; if is not w " t by looking at the county re 
turns appears to have had a majority of the votes so compiled; but 
this: which set the ual declaration the final authority 
of the State eha ve with that d v has | entitled to and 
clothed the forms Law with act and possession 
of the oflice. Phat body of elect s wl h, with an apparent right 
and a paper title, and in poss tom OF Lhe ftunet franchise, o1 
office, actually exercises it, is for the rposes of this tribunal th 
lawful body whose votes ist counted. necessarily the 


body which upon subse juent proceed rsmav be 
had de title: but it 
the formal external proofs 


into Possession ot the 


icertained to have 


jure ch by color of oftice, having 


that whodid it; other 


authority, 


power to cast 


words, who under the law of Florida were on the 6th day of Decem 
ber, 1276, de facto electors for that State 

The gentlemen say there were two sets. Wh Mr. President and 
gentle nen, it is as absurd tosay that there are or can be two sets of de 
Jacto officers in the same office as it to say that there are or can be 
two sets of de jure otlicer It is as absurd in law as it would be in 
pliysis stosay that two bodies can ocenpy the ime space inthe same 
moment of time. The man who isin the office, who has possession of 
it, who has been inducted it it ho exercises itS authority, whe 
does the thing which that otlice aut ever is init tode, 
is the man for whom we are inquirin for | the man that votes 
Nobody else votes, Everybody else i re volunteer, unoreanized 
matter although his ultimate aud tinal 
right be better than that of the man tried 

here is no safety and ther ne ent it with great re 
speet to this tribu ul cared the hod th lam 
bound to savy it there is neither et er ense im any other doe- 
trine. You may talk as eloquently as may be on questions of frand 
It is said “ fraud vitiates everything.” Neo, it does not It minke 
things voidable, but does not vitiate friend, 


Black, | by the arts andstratawems of other people which know his 


etileless soul does not 


puss ould me by fraudulent 

Inisrepresentation voting for his candidate—if that be a possible 
supposition—I cannot retract my ballot norcan the serntiny set asia 
the result, because frand upon private 
enant when compared with nite Frands by trustees or 
persons in fiduciary capacities do not ! onl their fraudulent 
transactions, They may be avoided, bu ilv by judicial process, and 
the defense of laches is alway is ‘ er ml lapse of time 
may be anelement in a matter of h transes tpublie interest a 
this that no man. after the time had elapsed, can be heard to allewe it. 
And, Mr. President, the only alternative, as think T hiawe 
once said, is, upon the doctrine of our learned friends on the other 
side, that if the inquiry is ay adoitim be opened toall intents soe 
purposes ; it must be opened forall inquiries and investigations ; if 
must be opened for all possible proofs. Tt will not do to stop at the 
first stage in the descent but you must go clean tothe bottom And 
example set to me by the learned gentlemen on the other side will 


that true result, setting aside forms and the 
could ascertained, there would 


of the law, 


whe ought 


rhere aste 


entitled have counted his favor the vote 

Mr. and gentlemen, has been made upon the 
effect of the act of Congress of 1792, which provides for the certitiea 
tion by the governor of aState of those whohave been duly yppotntod 
electors in that State have already corrected the ini hension 
of the learned gentlemen on the other side that recard that as se 
forgery or genuine; but nevertheless it is evidence; it is evidence 

| provided by existing law ; it is the evidence which Congr of which 
you are the advisers and constituent parts in tl matter, has made 
and dex lared to be re liar, lf al ¢ idenee of th 

admit that the mere certif not con ive may 
dispensed with. C ‘Tes vhe provided it, fi hed it, made it a 
part of the transaction, may disregard it They need not tie them 
selves hand and foot: they need not « top them el : but they ha 
directed this Commission only receive that which and 
pertinent by existing law. and the exist law min the governor 
certificate pertinent and competent and sofiterent 

But, Mr. President and gentlemen, if you go bel 1 the certificate 
what are you limited to by the nee ty of the thine?) In my judg 
ment you are limited to this to an mani 1 ’ hat are the facets 
to which he should have certified and did not: not what are or may be the 
ultimate and final facts and right of the case l facts to be certi 


popular votes; not which set appears from the return, the 


fied by the governor in this or in any ease are the publie facets which 
law remain and constitute part the record the offices 
and archives the State, and 
being, he has official knowledge, 
the day and the time when 

session and incum! of this 
Stearns was the lawful 


which, being governor for the time 
So, then, the case stands, that on 
the title and right the pos 
function beeame complete, Gover 
ernor of Florida, and the 
fied was just what appeared 


ever, 
cy Lor 
fact to be certi- 


tn tits 


il office or in the office 
of the secretary of state, to wit, that by the judgment and tinding of 
the final authority the State canvassing that the 


LECTORAL COMMISSION. 


men whom certified electors had accor on, brother Evarts and myself propose divide be- 
law been appointed. the remainder our time, shall think buta very 
in at vl e, or thata court, acting t of the par Phe question which the court or rather this tribunal has directed 
ties subsequently when rendered its argue, understand it, whether any, and any what, tes- 
otherwise determine that which had the opened the presence the two 
trol mortal Mr. President en, the first place seems appropriate ask what the 
our rights are founded All toral the special cases referred it, possessed 
society under which live depend not conferred is, unknown quantity until 
beautifully they may detined, but ascertained what are the powers the two Houses acting 
Will the President inform oral ascertain what what powers are involved the 
The spoke that function. The purpose attained the count 
notify you when the hour The power devolved upon this tribunal 
seem to be relied upon in thi i 1 ‘ not to count the votes by which the electors were elected. That isa 
alleged against the the facts recited which think hardly need enforced argument 
certificate, mainly for the reason vote counted, and this tribunal has power, 
all State power had passed the proceeding has count the vote which the electors were elected 
Justice De Grey in the Duchess of iki t en Ju t iowa vnid voting-polls and places whence it cannot emerge in many days 
there was what was the actual, real, quiry Whieh counsel are answer is, what, any, testimony 
cording to law on the day exercised t i> t ite lai ble in this ease: and, for the purpose of ascertaining this, it 
possession, One man may be« led to ell to learn precisely what this case is and what is the purpose ot 
have the right. Nothing more the testimony are some which this tribu 
had the right possession, they this subject, and what was done put 
had residing within all the the purpose overthrowing what was done pursu 
Phat leads me to say that the ana al bet ‘ ist iceot the laws of that State? © 
and the celebrated New Jersey case | ! eat ft ‘1 In the first j»! ive, iS Statute by a clause a part of which I will 
Pennsylvania Mr. Black fails take the liberty for the ultimate returning 
judge not only of the qualification a ‘ Qs i 1 l who were elected: and, if that board performed its duty, how 
of their election. Therefore it could se ‘ e bron se ‘ ri taken, however crowded with error, however, if you please, 
State New Jersey and the pri that board discharged the duty east upon 
whit I have already undertaken tea sh ( law, anddid ascertain and did declare how many votes for particulai 
they are not sitting electors and did certify and declare who were the 
But far that ends all inqniry here, assuming that 
whieh TP deem to be the vi ¢ ‘ ‘ mal wo behind the governors certilicate, unless, indeed, you may 
establishes for us ly the ry ‘ ‘ at behind the action ef the returning board, the tinal tribunal for 
the other side the essential rest purpose ereated the laws the State, and ascertain 
the 6th the day the and faithfully declare who were the persons elected 
s10n of and exercising and dischare tel aduatae tothat | this tribunal, from the fourth section of the act of 1872, which will 
office elector, and that the found page the report made Mr. Sargent the Senate. 
cause, they said, we kept them out, t ere iru lt provides that: 
and had ousted them and thereupon they asked to have themselves | On the thirty-fifth day after the holding of any general or special election for any 
reinstated. But the fact isthat on that critical day, tl lay | State rot the Lecishiture, or Representative in Congress, or soone) 
of days, the respondents in that ree | n by the ttlemen | if ru | have been received from the several counties wherein elections 
an 4 Ul have been hel he seereiary of state, attorney-general, and the comptroller 
publie accounts, any them, together with any other member the 
electors for the State of Florida, and home they cast their vo a i t whe y be designated by them, shall meet at the office of the secretary ot 
hence their votes are entitled to be « ‘ i i ' | tte. pursiant to netics to be civen by the secretary of state, and form a board ot 
relators appear by the record not fo | tn ‘ te canvassers, and proceed to canvass the returns of said election— 
situated that they could Will your honors mark the langnage— 
complain and admit that the form of t ered | ind determine and declare who shall bave been elected to any sach oftice or as 
Withont meaning or significances iwi is by such returns. If any such returns shall be shown ot 
legality or constitutional forces lappear to be so irregular, false, or fraudulent that the board shall be unable 
Mr. President. I am exceedinely oblived to elf and the tevelete ine the trae vete for any such ofheeror member, they shall so certify, and 
include such rh in their determination and declaration, 
men of the Commission, and will now | ‘ 
Phere was committed this board that statute capacity 
The PRESIDENT. You have ocenpied determine and decide—tinally and conclusively—how many lawful 
another gentleman to be heard on the same side t! ift i Vote vere cast and who were elected electors. A majority of that 
Mr. EVARTS. expected that Mr. and were authorized perform that duty; and appears here, be- 
divide the remaining two hours and but not fore this tribunal, that the that duty, majority 
expecting proceed to-day. its the attorney-general—did, the exercise 
understanding the that the diseretion them, certify and declare that the 
ing this day two would speak each called, were duly eleeted the lawful voters 
altogether. that State It we vo behind that finding we disregard the determi- 
ment on each side on Monday, as Lund { i Levislature to be empowered to determine what persons she has con- 
There only one persen declare her will the electoral for her will 
That arrangement when ere but two Now, seems tome shall behind the find- 
ou each side to ay ak: but then when there w e three 4 mm ‘l inv of that board it will go be hind it upon the theory that it may exer 
was required that two should open its will, irrespective judicial power, upon some theory that 
Mr. EVARTS. three speak, one after the oth the the but obedience 
The think two had better speak will and and brother Black 
Mr. EVARTS. your will submit lid, conclusion which will this tribunal from falling into 


Mr. President and gentlen fatal error that undertaking interfere with the final decla- 


ration the tribunal which the Legislature State has 
shall finally and last certify who may deposit ite 
will the national ballot-box, has been called 

State this Union, its Legislature, may 


declare who shall its instrument for selecting 
that, the State Florida had declared its shei 
should select the electors, that would 

ture some theorist, upon the notion that you should the peo 
the source power elect well all other 
might say such mode selection and 
would venture behind the expressed will the State 
nethod which the electors should 


supremacy State. 

perfectly aware that, thia tribunal were empowered 
point committees which could them proceed 
States and, irrespective the rules evidence 
is it should please, it might go behind and overset v final lawfu 
declaration any returning board 
Congress, while conferred the shape 
jurisdiction upon this tribunal 


tipo that 


if any, possessed by the Houses, or either, for t} t 
forming the duty counting the vote—took care 
found its conclusion upon testimony inadinissible in a court of 
tice. The distinction between the uncertainty 


conferred jurisdiction and the certainty and precision 
which conferred power to receive testimony is marked and appar 
and will, with your honors’ permission, refer 


All such certificates, votes, and papers se objected t and 
ing the same, together with such objections, shall be forth ; 
Commission, which shall proceed to consid v the ue, Wil 
now possessed for that purpose by the two Hou 
by a majority of votes, decide whether any and y \ 
votes provided for by the Constitution of the United Stat 
what persons were duly appointed electors in such Stats na tu inte 


view such petitions, depositions, and other papers, if 
tution and now existing law, be competent and p : 

say that such mode permits the breath 
way thank God, courts take care prevent 
your honors being with power 
ind petitions competent and pertinent hin 
Constitution and existing laws—it not expressed 


they are—will look at those rules of law which 
ing justice upon the bench, and will 
tionsand papers which thus 

the law, yeu printed characters unmistakable, your 
capacity receive other than that the com 
sanctified usage and through the lips its 
ployed affect the rights men, say 
States and nations. Here have tribunal special and limited 
jurisdiction, incapable moving out the orbit which 
placed, proceeding for particular purpose, 

the act, theoretically but not practically, have its deci 
turned concurrent order the two Houses acting and 
therefore a tribunal thus created exerts no powers not pecially 
ferred and can receive testimony not with 
law long since settled. 


in the languave 


Then, may please your honors, your jurisdiction the 


electoral votes; your power is in counting to resort to such proof, if 
any, the Constitution and You are dealing 
delicate subject when the question jurisdiction 
are dealing with the supremacy State when you undertake 
touch its final tribunal for the purpose overhauling and 
its action. 

Now have general way, perhaps very presented 
view the jurisdiction and the power and the purpose thi 
propose say very few words addition. 

hind, not merely the that 
upon questions forgery, upon questions 
questions, this tribunal could deal with—but, designing to wet behind 
that, the purpose get behind the action that tribunal which 
the State has set up, and cancel its finding, else the 
offered senseless and worthless. specially 
maintain the right have the votes counted for Mr. Tilden, have 
sented from the majority the returning board, that 
thenticating their title beyond his mere certilicate, the 
certificate the governor, because would violation the laws 
Florida for him certify the election electors who had been 
returned such but the board empowered perform 
that duty. 


ors had voted—authorizing new canvass—of what? harmony 


we 


ed? No. but acar 


hem—then in the otlice of the 


that act a board of canvassers 

cel ( ting the Tilden electors to 

‘ t of January to have been 

e N vio Phat is the authority for going 

» warranto, ultimating in a 

that these who 

the 6th December were not then 
were and and the 

Mr. who ad- 

decision swept away all prior acts ot 

ory ut ‘ ! to ise after case tu which it had been 
7 s ousted by such a proceeding, all 


ered as valid and binding. Society 


men are hang 


a litigation of years 


cle CTees, 


one atter 


' thei 


} t Isthe virtue of that decree tosweep 
1 | 1 eld back property ? No So here the 
‘ mppormmted, declared to be such in the 
| I ture of Florida, doing what they were 
i eal wreversibie, 
hieof an active a court, or with the finding of the new 
! ey ed another wt declaring the ean 
id binding, and the Tilden electors by 


| ed to 1 ‘ ilitied electors of the State. These 
i i | \ ces are unavailing and cannot dis 
| 
i tlleved ult « | ful returning board was not fraud 
\ | bruit take After electors are 
| rea « 1, Its conclusion must forever 
fueot suchan appointment have cast 
reseribed Federal law east 
ithe vote of the State to be lost upon 
| be by Wibsequent 
| \ f its powers to take tes 
: troducine this testimony. which 
\ . the Commission adjourned until 
| th wostant 
DAY, February 1877. 
] y red 
| ( \ 
‘ | vVivania Of coun el in opposi 
\ 1). ¢ tion to certificate 
4 ( 1 | No. 1 
\\ ( W! vl } 
l PRESIDI i ! counsel on the part ot the ob 
rs tof helto an hour and forty minutes 
ir. Evarts, © itl Speak first, is entitled to an 
\ VA tlemen of the Comm 
i attention of counsel lays 
t ‘ 
do by the Commission any 
‘ t] riificates: from the State 
| Pp lent of the Senate in the 
rm 
Ss j { that evidence i and 
Phird, wl evi fliese certitteates, if any, is now 
before ( 
| I will dispose of ‘ tia the order of the Commission first 
| It requires bat bi vt te Lo express our views sutliciently, and 
lwill, I think, require but little consideration, in point of time, how 


| over Lm] 


ortant ib mas Stu 


stance, from the 


| 
| 


It i " estes hat ert 1 pu s which were borne 
into the presence the that brought 
the certificate mel the « ections are already evidence in the po 
ession the What those contain, what 
ree of autive ope of is to be imputed to or 
| propos uy ly if claimed that this evidence, what- | 
ever it may eet to elise nd to rejection by 
the in! peed and not anthen 
the pro rine ned tn one of the objections 
Was founded, al ‘ rauwairant a it were to the ob 
Which he, the objector, thereby make part 
evidence before our learned friend 
k bas prop ‘ is 1 «lene who p vail to 
their arts ane ¢ ‘ ‘ (whom be has been 
polite hh to . this evidence is, by au- 
thent principl oly nade evidence by thisattachment 
tot objection ces t ‘ fa bitlinequity whieh may 
ippend exhibits and h,of course, brings the exhibits as a part of 
iiself inte the posse rot the eourt Iai that, thereby, they were 
made more than upon such weight 
ty | ted tothem the defendant admitting, 
or net denying, or establishin rule of necessary contradiction by 
two witnesses, instead of one, have never heard that the plaint it 
made the exhibs evident e cause by appending them to his 
bill 
Now, the provisions of the recent act that at all touch this matter 
ire very tew In the first are not conclusive ot 
auyvthing They bind nobody They are merely the ition upon whit h 
the reference toth Conn I TIse If there be no objeetion, the 
ase provided for the exercise your authority not 
the made, however inartiticial imperfect, the case has 
but that the objection and and provides the 
issue or attects the controversy upon which your jurisdiction attaches, 
isa pure fabrication out and immaterial 
vestionus in the law Certamly if volunteer objectors on one side and 
the other were permitte to lay down the issues and adduce the evi 
an eup the pa es of tl vidence, it would be strange 
‘ tment of yout i lhe tos ul, to rash, to di lngenu 
Stig 
much, thant enti disposes of the stionot whethe there 
my thei other question isto Whether evidence in 
i! | moot either or both of the Houses of Congress, in the 
con pred of either of those 
my form, is tras domay be proposed to this 
Coun ion aud be aecepte ral ve ed by it atter it is un 
dled, after if ds toad peiper is serutinized and is 
ton f 1 i hordinate | roof the main 
wish to it the that should carry for a 
moment the tmpression that there las heen overpassed by some stroke 
of astuteness or of di enee the question of what you can receive 
what you must then unimpeded the 
as open to a 1 Is open to whether any evidence can 
tentive the instruction the and much more suitable 
toa practical and detinite discussion practical and detinite de- 
termination by this Commission, that whatever of ge neral principles, 
ind however far-reaching the decision on those veneral principles in 
this evidence may be, the evidence that now actually 
be taken as the yparent limit of the inquiry whether 


} seal shouls | 
L 


evidence shoul received, not any partien ir defect as to form 


| forgery. 


| sider here, 


larly before the Commission, far least they appear the third 


virtue that and besides suppose that 
they are matters public record the action the Legislature 
the State. 

We come now to the following 

Fifthly. The only matters which the Tilden electors desire to lay before t 
Commission by evidence actually intrinsic will now be stated 

1 le board of State canva 4 acting on certain erroneous views when maki 
reanva by whieh the Tlayves electe irecl to be Chosen, rejected wl 
the retuins from the conut f Manatee and parts of retarnus from each of the 
count 

Naming them 

In sod r the said State board act hout jurisdiction, as the circuit and 

preme courts in Florida decided 

It was I rruli vid setting aside as not warranted by law these rejections 
t ft Fi their respective conclusions that Mr. Drew wa 
elected vo F that the Haves electors were usurper nd that the Tilden ele 
ors were duly chosen No evidence that in any view could be called extrinsic is 

wd to be needful in order to establish the conclusions relied upon by the Til 
electors, except duly authenticated copies of the State canvass. That is— 

Mr. O'Conor adds— 
the erroneous canvass as we cousider it, “and of the returns from the above-named 
four counties, one wholly aud others in part rejected by said State Cauvassers 


Mr. That that you rely 
Mr. EVARTS. was reading your language. 
And of the returns from the al e-named four counties, one wholly and others 


part rejected said State 


the matter extraneous that itis desired 


It is proposed, therefore, 


and that claimed open your consideration, 
not that the certificate Governor Stearns falsifies the was 
not that the record that makes the basis 
the fact which was certify to; but that the record the 


which law was base bis departing from which 
his certificate would false, itself penetrated 
extraneous proof, that matters substance 
in the progress of the election itself errors or frauds intervened. Thi 

means, that somewhere the steps the election between the 
posit the the the and the original 
computation of the contents of those boxes there, and the submission 
their own ballot-boxes, between the returns the county can 
vass the State canva the action the State 

the tinal computation the aggregates ascertain the 

votes for one the other candidate, and 
of the election, frauds or mistakes occurred. In other words, 
the process the election from stage the 

need not say that, and however limited 
taken behind the record the State canvass, serve the 
needs and accomplish the justice proposed the learned 

sel for the against the Hayes certiticate, the principle upon 
which this evidence is otlered, if their occasions required it, if justice 
required the powers this tolerated it, would carry 
the serntiny and the evidence whatever point this complete cor- 
rection the final canvass would demand. 

therefore, relieved from any practical 
this ease, except far illustration argument may make 
useful proor con any consideration whether governor’s certificate 
could attacked itself being certificate, but 
That not going behind the governor’s certificate. That 
going front the and breaking down 
That not the question you are con- 
There certainly reason, principle, that when 
certificate required for any solemnity conclusiveness 
authentication, forged paper should protected because 

called Neither does their proof sug- 
gest any whether the fact certified the governor, the 
substance that his certificate authenticate, can made the sub 
ject extraneous evidence with view show that the fact 
with the certificate, and that the fact must 
prevail over the interpolated false certiticate the fact. 

There can escape from this criticism their offer proof, 
our learned opponents ask your assent claim that when 
the act Congress requires the certificate the list 


ballots boxes 


ol 
the result 
here 
occurred 


once, 


persons that have been appointed electors requires from the gover 


but whetherit falls within evidence that 
may be received extraneous to in addition to, the certificates opened 
by the President of the Senate Iamenabled by the memorandum 
presented the learned which found the 
forty-second page of the CONGRESSIONAL ReEcOonD of yesterday, to 
present the quahity ad character, the offtee and effort, of extraneous 
evidence that it iss osedy ht be, within the powers of this Com- 
mission, received ertaimed by it 

In the first place, le excludes from the area of consideration one 
of the certilicates, to wit. that which contains the vote of the Tilden 
electors; for that they need no extrinsic proof, and it is mentioned | 
only that may excluded secondly, there are statements 
concerning the »warranto suit of Florida, commenced on the 6th of 
December and ending onthe January. regard that the 
record is supposes contain in itself the particular means of its use 
according to established 1 sof jurisprudence as a record or as an 
authority. It is ievested in respect to that, therefore, that ex 
proot only weuld need the point the precise 
of the day on the Gtihot December on which the writ commencing 
that action was served, and on eur part perhaps proof that an appeal 
had been taken from that judgment and is still pending. 

Chen are enumerated some other matters that require no proof as 

issupposed. Again, the acts of the Legislature mentioned are pub 
and matters and Supposed that they are reg 


nor a certificate that every stage and step of the process of the elec- 
tion has been honest and true and clear and lawful and and 
free fraud. Unless you make that the fact 
certified the governor you lay basis for introducing evidence 
discord between the fact and the fact that has been cer- 
tified. Without disguise, the proposition that, whether 
there might occasion for extraneous proof falsify gov- 
certificate the ground its own character, 


the ground its falsely forth the fact profe ssed stated, 
the tin duly tiled and recorded, with 
this Commission stands the same stage inquiry 


with same right investigate the election itself the 


asa judicial court exercising the familiar jurisdiction quo warranto 


COMMISSION 
ELECTORAL COMMISSION. 
— 
| 


ELECTORAL 


There also that extraneous proofs may necessary 
the point “that Mr. Humphreys, one the Hayes electors, held 
under the United and, our then sug- 

ested the learned counsel that might need introduce evi- 
dence that had resigned. The interposition this objection was 
) surprise to US; for it was a matter of inquiry before the Florida 
State canvassing board the 4th day December, antecedent 
the completion the final and conclusive evidence 
RecorD Saturday, the report the minority the House 
mittee. 

Extract from testimony before the Florida State ¢ a ) board, Monday, De 
cember 4, 


Freperick C. HUMPHREYS sworn for the republicans 


Examined by the CHAIRMAN : 


Question. Are you shipping commissioner tor the port of Pensacola? 
\nawer. Lam not. 
©. Were you at one time? 


\. I was 

«). At what time? 

\. Previous to the 7th of November 

Q. What time did you resign? 

N The acceptance of my resignation was received by me trom Judge Woods 
about a week or ten days before the day of election, which | have on file in my 


stated in his letter to me that the colleetor of customs would perform the duties of 
the ottice, and the collector of customs has since done sv. 


proof before the two Houses the President the Senate, their 
attribution authority under the clause the Constitution govern 
ing their joint meeting, word needs and will attempt 
the same time answer the inquiry made very pertinently and 
Mr. Commissioner THURMAN the other day. 

There is, understand the matter, (and will not anticipate 
diseussion that must come later this argument,) consideration 
the first place whether the Congress the matter the 
count the time the meeting for the constitutional duty open 
ing and counting the votes have any power law for any interven- 
tion any methods extraneous proof. Whatever may thought 
whether disqualifications this nature were proper for the 
the votes counted, and however proper might have 
heen for Congress to provide by law forthe production of extraneous 
proof in that transaction, and for the manner in which it might be 
and considered, there Congress the subject. 
Our proposition is that at that stage of the transaction of the elec 
tion the two Houses cannot entertain any extraneous 
passed the observation the voters the State, passed the observa 
tion of any sentinels or safeguards that may have been provided in 
the State law, that when these are all overpassed and the vote stands 
the presentation and authentication the 
upon the certificate the themselves and the 
must stand unchallengeable and unimpeachable the count. 
course the provision means inquiry that stage Congress, 
they had thought fit provide means, would have the de- 
such inquiry, the proof the alleged intirmity the 
and the counter-proof its removal, all matters ordinarily manage 
able perhaps point time not leading much but 
still, supposable cases, involving contradiction witnesses and dis- 
cussion the testimouy which would involve delay. 

Mr. Commissioner THURMAN asked this question: “Suppose that 
the electoral vote, when opened, disclosed the fact that the four elect 
ors were then present members Congress and had been mem 
the time electors, what then?” That in- 
volves element, you will perceive, that not the con- 
siderations that belong That impeachment 
the electors supposed ocular and personal observation all 
times the President the Senate,and the two Houses Con- 
and the record the But the instance 
merely that member Congress not presently member and 
thus involving extraneous proof his retirement from the 
season qualify him for appointment elector, then the case falls 
back into the class cases which have just where there 
has been provision for extraneous proof and where the 
corded the governor’s cannot overpassed without ex- 
traneous proof. There is, suppose, safe rule except say 
that this injunction laid upon the States that they shall not appoint 
the excluded persons does not execute itself under the Constitution, 
laws Congress providing the means and time and place for 
and determination the fact This all that 
need say the question personal 

have said that this Commission receive evidence addi- 
tion the certiticates the nature that which offered that is, 
evidence that goes behind the State’s record its election, which 
has been the governor resulting the appointment 
these electors. One reason this proposition, and which 
ciently rests, that that judicial inquiry into the very matter 
right, the title office. This inquiry accepts the prevalence 
the formal, the certificated, the recorded title the electors, and 
proposes then investigate inter partes, matter right, which 


COMMISSION. 


of two competing lists of eleetors is really elected on an honest and 
searching canvass and the State election. undertakes 
that judicial; and the powers for its exercise are 
tempted to be evoked by their necessity for the exercise of the fur 

tion assumed. What are adequate means? Adequate means for that 
judicial investigation are plenary means. No means are adequate 
for that inquiry that are not plenary. But no plenary judicial powers, 
plenary powers for inquiry fact and determination law, 


| judicially, can be communicated by Congress except to tribunals that 


are courts the Supreme Court, and that are tilled 
appointed by the President of the United States and contirmed by the 
Will any lawyer, expert inexpert, mention 
method judicature, jurisprudence, that the posse 
of means of larger reach and amore complete control of power 


sslon 
the trial of a quo warranto tor an ottice that is to seareh an election ? 
But not only beyond the power Congress this 
Commission the powers court this plenary reach 
but on the topic of quo warraanto to try the title of an oftice they 
would tind subject jurisdiction regard which the Constitu 
tion had interposed insurmountable barrier devolution 
court like this. The quo warranto and action the 


common law. involves matter right the introduction 


othice IT did not think of its being questioned, or I would bave had it here. He | 


tion was ever tried without The seventh article the Con 
stitution requires that suits common the trial 
jury shall preserved, and their verdict shall never re-examined 
any court the United States except the rules the common 

may ask your attention, connection with the topie that 
and relation the present, the case 
Groome rs. Gwynne, Maryland Reports, 572, especially page 
624. This case shows that this argument that a duty attributed by 
law the Constitution must earry the charged 
with its exercise, all the powers necessary, upon the ground that the 
argument isthe otherway. If the fanctionary, if the Commission ba 
not been clothed with the necessary faculties, then the duty 
aceorded or, the means of its exercise not beinw furnished, it cannot 
he discharged. There the governor had, by the State constitution, 


the powel to determine a contest for the clective office of attorn 
general of the State of Marviand Phe vovernor, findine by his own 

out the serutiny that must decide, held that he could not exereise it 
and he wonld nottexercise it unless com led by judicial authori 
The court appeals, application fora the 


governor to give the certificate to the candidate appearing to be elected 
the canvass, held that was vested the constitution with 
authority to decide the contest, but that the laws of Maryland had 
not executed the constitution by furnishing hin 
him compel him deliver the certificate the 
the fraudulent election, was returned having the 
Thus the preliminary before the that might 


been effectual redress the frauds the was 
want necessary legislation. The contest could only had 
the judicial powers the State lodged courts, and the 
of quo warranto on a suit against the inducted candidate that the 
ernor might or would have decided not to be entitled to take the otlic 


I find in this act of [877 no such purpose in the arrangement of th 


Commission or its endowment with powers as tomake it a court under 


the Constitution. noappointinent these this court 
under the powers the Constitution. means provided for 
writs and their enforcement, nor for the methods trial that must 
belong to a discussion ona quo warranto. Now, Lunderstand that the 
this proof lay the nature and the limits 
Inquiries your duties and your powers, that judicial 
tion upon quo warranto. Mr. Representative Field assigned to vou 


what he deseribed as “ powers at least as great as of a court on quo 
and course that nature. Merrick the 
same. Judge Black did not in terms, yet in assigning the nature and 
the searching character the transaction that you enter 

gave it that character and implied that demand. The brief handed 
in by Mr. Green, in the praise of which Lam happy to join with his 
learned associates, makes the claim distinetly that you are not ad 

quate as a revising canvassing board, but you must | e the power 

of a court on quo warranto. And why this claim if an ing | mag 
nificent and anything less intolerable could have been found sufficient 


machinery of elections, as they insist, the steps are onward, from one 
canvass to the next, and if you are made only a superior canvassing 
board to determine whether Governor Stearn certiiiiente that these 
electors were appointed is valid, and you are nothiug bot a returning 
board, surmounting the returning board tosee whether their 


turns that certificate, that, onee, you must tind that 
does, that the de facto title and possession is complete, and that no 


ing but that concedes the facto title and possession 
ean begin can tind the case for beginning, the consideration the 


becomes subject evidence, declares absolutely, the petition 
the Tilden electors, that the Hayes electors are possession the 
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the office, whatever may be, and are exercising it, and 
then proceed due course law, 
ion and that exercise, as matter of right, 


nguire whether that 
between them a thie 
d truth 


lectors, are are not according law 
look at 
lection of the acts 


‘ 
2 in the la 


in act, not re- 
lorida,in relation the proceed- 


printed in the little col 
of Februat 


iny upon writs of quo warranto reneral statute of procedure 
‘ cludes any pos Ible writ of quo warranto except by the State through 
the attorney-general, and this quo warranto suit 
by evidence that the attornes neral refused to bring the writ for 
all, and the discovery this law providing 
that when the refuses then claimants may make 
themselves relators and u 1} oame of the State; but in such case 
the suit is a mere private suit that is good between the parties but 
does not affect the State It is in terms so provided, and it is pro- 
vided that the judgment shall not bar subsequent 
the the right. much explain that 


ione here 


sittlation, 
Mr. Commis that act printe Willyou 
rive us the page of the session laws? 


Mr. EVARTS. Page 2 


There is but one other 


the session laws 
that TE wish to call to the attention of 

Florida, for spend time 
sof the pamphlet that has been 
printed for the use the there are 


pol 
the Commission in the lewi 


to rehearse thre 


lation 
statutes Con pre 


found sections 


2. One is a provision that 

Che secretary of state hall make and transmit to each person chosen to any 
tate office immediately atter the canva 

Showing that the canvass as completed is the basis of the State’s 
withentication of the of every State officer 
1 certificate howing the rt ber of votes cast for each person, which certificate 
hall be prima facie « lence of his election to such off 


That gives him the office 


Subsequent inquiry the tinal 


right Phen section 32: 

When any per Hobe eleeted to tl e of elector of President and Vice 
President, or Representative if in over ul make out, sign, and 
‘ tor it ealot tte, and transmit to such persen corti 

oth elect i 

Phat is the State’s final designation of the person that has been 
elector under the the United States. 
Had these contestants any such authentication their right, and 
have they proposed in nob evidence of right as in existence on the 
tith day of December ive they | stioned the completeness ot 
the warrant attend and discharge their duty that 
clothes the when cast with the complete under the 
State laws and the State’s action? We have the vovernor’s certiti 
cate, and he is the very person that passed otlicially upon that ques- 


tion Which furnishes the authorily to the electors to 
that this is the list of the electors appointed. 


ile acta; 


meet and act, 
Omnia presumuntur 
under the State law form part the return the President 
the Senate; but when the same governor executes under Federal law 
the same duty and upon the same evidence as under State law, we 
have his adequate authentication the com- 
pletion the transaction which the State appointed the Hayes 
electors, 
Now 1 general doctrine as to what the pow- 
ersare, and what the arrangement and disposition those powers are, 
under the Constitution the United States the transaction 
choosing the place, the only transaction choos- 
ing President begins with the deposit, speak, the Federal 
the votes certain persons named the Con- 
stitution From the moment that the sealed 
vote lies protected against destruction corruption deposit 
provided for it, the possession of Federal oflicers in Federal oftices. 
rhe only other step, after that, is the opening of those votes and their 
counting. All that precedes the deposit the votes electors re- 
lates acquisition the which the Constitution 
Those are nothing but appointment the 
State, and with that the act of Congress and the Federal Constitution. 
with due reverence State authority, not has been 
provided under rule prudence that the electors shall ap- 
pointed the same has been provided that 
they shall meet and cast their votes the same day. The latter 
provision fixes duty the transaction voting for The 
other the only intrusion upon State authority the absolute choice 
the time and manner appointment 
that the time of voting shall be the 
has so ribed, 
What are gather 
which is the deposit of the 
tied electors? It is thei 
vote according the 


now here 


in all the States 


Congress may prescribe 
sume the States, and Con- 


respect to the stave of this transaction 
vote for President the quali- 
own vote. They are not delegates to cast 
truction their They are not dep- 
utized perform the will another. They are voters that exercise 
a free choice and authority to vote, or refrain from voting, and to 


|} them of their right to our reverence—were not 


State can it, arrest it, reverse it, corrupt it, Nothing 
remains done except count it, and was deposited. 
The wisdom of the seeret ballot and of its repose in the possession of 
the President the Senate secures the object, nihil Thy 
had been counted the day was cast, the State. 

These electors our present election, three and sixty-nine 
citizens in number, not being marked and designated by any but po 
litical methods, are by the Constitution made dependent for thei 
upon the action the 
there are no quatitied electors. 


the State does not 
If the State do sact, W hatever ist! 
be-all and the end-all the Siate’s action the time that the vote 
cast the be-all and the end-all the the elector, 
and then qualitied depositing his vote accomplish 
its purpose, and to be counted when the votes are collected. 

ancestors, revere—let not the same time 
wanting either 
forecast this provision. Every solicitude, 
every safeguard that not very credulous view human nature 
could exact for the supremacy the Constitution this supreme 
transaction under was provided the bottom everything was 


that this business should proceed fill the office 


that that terror monarchies and republics alike, vacant ora 
disputed succession to the occ TLPRANLCS of the Chiet Magistracy, should 
not possibly exist. 

Let find for you those constitutional limitations upon the sup 
posed quo warranto procedures that were investigations into 
thirteen or thirty-eight States before the votes could be counted. 
Why, the second substituted election, on the tailure of the first, must 
end the 4th March. What there interpolate quo 
ranto proceeding any stage from the the primary ballot 
the State the counting the votes which declares 
President elected, the failure upon which the States re- 
sume their control through their delegates the lower House Con 
the basis State substituted eleetion must 
come end the 4th March; and whoever 
quo warranto the transaction introduces process 
tardation, batiling, obscuring, defranding, defeating the 
election, and gives the Senate, mere delay, the present filling 
the Presidency with acting oflicer and compels new election 
That much for Now absolutely novel proposition that 


judicial power can put its little into the political transaction 


The bringing into oftice bringing into 
ernor, bringing into any the necessary agents the 
enfeebled and may fall, isa political from beginning 
after has been judges are intrude and courts 
their proceedings the various stages that are passed 
business filling the that there shall vacant and 
disputed suecession facto, who does not see that you introduce the 
means defrauding and defeating the political action entirely, and 
turning into discussion the mere right that shall leave the 
vacant till the mere right determined 

absolute novelty, the States, unknown the 
nation, that judicial inquiries can stop the political 
action that leads the offices. The interest the State 
thrown about the ballot-box, about the tirst canvass, the second 
canvass, the third canvass, the tinal canvass the States, about the 
final counting before the two and that shall not retard de- 
feat the progress the necessary end, are provided, These are pro- 
vided; these are useful; but you not step with investi- 
gation ballot-box upon suggestion that has been stuffed, 
and stop the election till that quo warranto and then when 
you get the first canvasser stop his count from going on, because 
false count, and have decide, and with the county 
stop their transaction the rapid progress the result 
aimed at, wit, filling the with quo warranto there, and then 
the State canvass, and then absolute novelty. 
judicial action has ever been accepted and followed except the man- 
damus compel officers act, nothing was not retarding 
that was ascertaining; that was compelling; that was discarding 
delays the question right. 

our supreme court New York not very many years ago 
attempt was made obtain against inspectors can- 
vassing votes, the primary deposit the ballot-box their election 
district, because they had been sworn the directory and not 
the had right discharge their function without 
taking oath, the preliminary oath. The court 
necessarily. However might find play and place 
quo warranto investigation the whole transaction, 
inquiry cannot made and acourt can intrude into 
the course the political action 

The position that have assigned the States the appointment 
they please. Now, let call your attention provision the 


vote for whom they and from the moment that their vote act Congress the application which may not have occurred 


sealed and sent forward toward the seat Government power 


your observation, provided the act that the State shall 


faculty, 
they ask 
And the Commission | 
| 
| 
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| 
| 


ELECTORAL COMMISSION. 


have failed appoint the day for appointment may make 
RU quent appointment as the Legislature may please. It was not 
then, that the process finding out had been 


election not should, ifs method and its regular action, 
cal canvass, was the basis which the State was renewedly exer- 
cise its time for transmiss ion here. Now, have this act 
Congress provision which shows that they recognize that the 
method progress and result was cherished above all others 
that its suecess might end time confer the qualifications its 
time that the substituted appointment reserved the States 
should accomplished. 

But now said that failure election may retarded its 
declaration deprive the State its power act that fail 
ure, and said that the act Congress the ascer- 
tainment may involve judicial proceedings the State. Whiy, 
there anything that election laws provided every State, 
there shall reconsideration, steps backward, de- 
except ministerial and apparently easy and 

departures from that general policy particular States, 
found have its origin motive correcting spe- 
chief for which framed, some the 
that requires departure from the general method 
absolute ministerial transaction. Our proposition, has been 
down well learned associates, that under the State 


that the method, that the purpose, that the action, 
and that every step and siage that action, rightly wrongly, hon- 
estly dishonestly, purely has conferred 
such the Federal Constitution requires the appointment 
the State through the methods that had provided. 

word the point that the line demarkation between the 
inception the Federal authority and the and consum- 
the State’s action precludes inquiry, the furthest, be- 
youd the facts record and the accuracy the 
when the wisdom was still the fathers, enlightened their expe- 
rience the working the great scheme they had that 
demarkation should observed, and that the powers should not in- 
clude nor deemed include any inquiry into the votes cast the 


States. 


The novelty, have said, the situation produces strange re- 
sults. Never before has there been the retardation the political 
transaction counting election, and accowplish that almost 
miracle has been needed, for the sun and the moon have been made 
stand still much than they did for Joshua the 
You will that attempt bring judges—I not 
now speak judges the official capacity that some portion this 
bench oceupy inthe Supreme Court, but mean the nature 
judicial function and its exercise—into the working this 
popular sovereignty its political action, will make intol- 
erable its working, will defraud and defeat the popular will, 
the nature and necessary consequences the judicial interven- 
tion, that, last, the government the judges have superseded 
the sovereignty the and there cure, recourse 
but that which the children Israel had, pray for king. 

PRESIDENT. the Commission will now hear you. 

Mr. your honors take reference very recent 
Maine Reports, page 566, opinion the supreme judicial court 
that State the powers that are included the authority open 
and count votes. Maine Reports, page similar judicial 


instruction; and Hampshire Reports, page 640, there 


of tive 1 divid ‘ ‘ 
he perio of of R 
me te, thus plac xt! on ot 
intry under tl obsery esper 
whatever shall here led sele 
five other members from 
majesty and dignity, as wel to any that 
ever existed. Evidently oft a 
these appointments were made with earnest intent and indeed 
fixed resolution have here represented tribunal whatever 


impartiality and fairness, whatever purity and inte 
whatever learning and dignity position our country 
This too act the highest authority that could invoked 


express the sovereign will the whole people. 


Phe questions to be considered are of a public charact 


ramdofa 


judicial nature. Every member the has been jurist 


profession during his life, and has devoted his time his study 


hension legal questions. 


the apprehension and compre 
was said great Enelish judge, and eminent writer and 


historian, in the highest eourt of that co ntry, na consp LOUS CAS 


our brethrea the United States America have chietly 
themselves, which they have chietly 

With all these elements aifording guarantees respeet 


sult, think may contidently asserted that such result canno 
‘ 


other than the intelligent judgment mankind present and 


future times will approve. With that and with deep 


the great qnestion presented, but a conviction that all deticiencies ot 
this kind will supplemented the learning and ability 


tribunal, I proceed to lay before your honors what may seem propet 
now said our part relation the issues that have been 
raised for consideration the commission’s resolve Satur- 
day. 


The questions, short, repeating deta 


Is, are expressed 


| the inquiry, what powers have been vested in this Commtaission for thie 
enabling its members guide through its determination 


cases the volume Reports, Dickey rs. 


that this tribanal has authority investigate,by all just and 


the action the political authorities the election President 
and And here let mistake which the 
other side has made relation paper presented the court 
our part Saturday. has been sense pre 

scribing limits giving our view some limit 


That paper was designed for such purpose, and expresses such 
idea. With view facilitate the action the court 
that paper statement which believe correct, true 
point fact, showing the very narrow range inquiry into matters 
fact that would actually become necessary. 

reference the question, what inquiry within 
the competency this court, stand with 
other side, and the issue formed between this: 

maintain, representing what are called the Tilden 

' 
legitimate means proof the very fact, aud thereby wha 
was the electoral vote Florida. 

the other hand, claimed that this learned Commission 


greatly trammeled technical impediments and has power 


merely determine what may the jast from the docu 


ments returned the President the Senate from the 


ida. Whilethus contending, however, the Hayes electors mainly repose 


similar judicial action under the that 
also recent case called case the district Vir- 


Johnston’s Reports, page decision Chief-Justice 
Chase the authority proved not have been 
all the efficacy their conduct 

Mr. Mr. President and gentlemen the 
will not say probably because may said certainly that the most 
case that has ever been presented any authority 
within these United States now brought before this honorable Com- 
for its investigation and decision. brought here under 
circumstances that give absolute assurance, far absolute assur- 


ance can exist human things, upright, intelligble decis- What powers this proceed tostateour 


that will receive the approval all just and reasonable men. 


great which has given rise the construction this 
tribunal has attracted the attention every enlightened and observ- 
ing individual the civilized world. This Commission acts under 
that observation. The conclusion which may arrive must neces- 
sarily pass into history, and, from the deeply interesting character 
all their aspects the proceedings had and the judgment pro- 
nounced, that history will attract the attention students and men 
for cannot supposed that question will ever arise and deter- 
similar manner which its superior magnitude, impor- 
tance, delicacy, and interest will obscure this one cause 
overlooked. 


The selection members this Commission was made choice 


themselves the proposition that they are 
ting for the sake argument that their claim electors with 
right, and simply clothed with false and fabricated color 
title, the Hayes claim through their counsel that inasmuch 
they cast their vote while possessed some documents which 
gave them the mere color right perform that duty, the 
that they acted upon this color, and did, their own motion, theit 
own personal will, through their own right cast the 
votes for Mr. Hayes that are sent here the vote Florida, all 
quiry precluded, and that impossible for any earthiy 
tribunal any individual investigate declare the 
their claim. 

This not too narrowly stated, raises the question, 


the subject. 

Those powers are and briefly expressed the 
bill under which you are acting—that admirable act legisla 
destined the immortal honor those concerned its pre 
pass into history with your action. The language your 
powers declares that you shall possess— 


paracion, 


The same powers, any, now possessed 
For the purpose hand 


by the two Houses acting separately or together 


You have then (and this 
which they could poss 


test) all the powers of those vO 
ercise under the Constitution 
and by the pre-« ci ting stututes, Lor the purpose of enabling you to 


determine the inquiries submitted you. Let see then what 


= 
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powers are yx assessed by the two Houses separate ly or toe ther in de- 


erdu ras tothe electoral vote upon the facts that exist or that might 
exist and may proven. And this calls upon say what those 
powers are, ar d requires us to answer whether, in relation to the ac- 


tion which has here been called counting, any powers under the laws 
existing when this electoral bill was passed and which were need- 
ful to a proper ascertainment of the vote were vested in the Presi- 
the 

Now that power any description deserving the name 
power investigate and decide resided the President the Sen- 
ate is most plain from the very words of the Constitution. He 
authorized receive certain packets, and has noauthority what 
ever the Constitation save and except only present himself 
the two Houses Congress and their presence open these pack- 
ets. The plrase is “open the certificates,” but this evidently means 
open the packets. has right open them any previous 
time; has power whatever what contained 
the packets before thus opening them. has means taking 
tively precluded, not only the Constitution itself but the physi- 
cal nature, from knowing what may within any packet 
thus received him until the moment which opens that packet 
the presence the two Houses; course the packets which 
thus authorized open are present the basis subsequent 
action. 

Nothing further prescribed him, humbly submit that 
most manifest that has none but the merest clerical powers nor 
any ability anything except open the packets that time 
and that place and that presence. cannot even know what 
the packets until opens the packets. But manifest that 
the packets which thus opens may raise decision some au- 
thority preliminary question, that What are the votes 
respect which count may take person function- 
ary body being specially pointed out having power make that 

count. great deal has been said which consider not very 
pplicable very instructive reference this word count,” 
were the operative and principal word here and were used 
termine the faculty and point out the power those who have author- 
ity Now, humbly insist that the count itself purely 
arithmetical process that reference there never could 
possible difference opinion anywhere among any persons. 

that there word this constitutional provision 


world not called upon act reference the count until that 
count has been recoguized some lawful 
what more certain this: the duty the House 
sentatives that point the process determine whether 
ency has arisen which renders their duty recognize that 
son has been elected President majority votes, the 
and that event, should occur, that House bound act 
the result, and this exigency itself elect 
same observations apply the Senate with reference the Vice- 
that body bound like manner recognize the fact 
and say that not and themselves proceed the 
of a Vice-President. 

very nature the thing, from the laws inwrought into the 
tion human beings and governing human transactions, that those 
who have thus act officially the count are the persons who must 
whatever may needful for the purpose enabling count 
made. Those who are bound act the one direction the 
other the case may require must possess the power making any 
preliminary investigation that may become necessary. 

The this construction that that who has 
but open them set aside from the moment opens the packets, 
and the duty exercising the higher function, pre liminarily, 
quiring what are the votes, prior this mere formal act, 
must devolve upon those who must take notice what are the 
votes and act upon the count them. This one authorized 
make declare unless themselves. This implied power 
not introduced any forced construction, but from the absolute 
cessity the case. And, consequently, claim that the 
powers preliminary investigation were the 
fairly disputed that Congress united action might have cous 
tuted some public body conduct the and how 
they might have gone toward making the result absolutely obligatory 
the Houses themselves respectively, need not inquire. 

They did not exercise such power prior the election 


and they have not otherwise exercised subsequently, except 


that ought not overlooked. The President the Senate 


receive these packets. They are not required have any note 
any description indicate him what they are,and 
can only learn external inquiry report that they are sent him 
persons pretending President and Vice-President 
and the Constitution, proceeding declare says that shall 
the The word all” would perform fune- 
tion, and would entirely useless, were contined in- 
dicating the before spoken of. The simple phrase 
open the would but open all the cer- 
and this provision the not granting powers 
investigation but dealing with visible facts, declares that shall 
“open all the Lapprehend means all packets that 
nay have come him under color being such packets the Con- 
stitution reters to; that is, packets containing electoral votes ap- 
pearing that character. bound open all such pack- 
ets the presence the there ends But when 
come the that there shall count, are not 
told that there shall all the presented, 
the anything the certificates, but that there shall 
essary implication that somehow and some there shall 
made, necessary, the actual votes from the mass 
papers produced and hysically prese before the Any 
that this ture the case may happen require 
order determine are the votes” must made some fune- 
tionaries having competency make preliminary in- 
quiry, whether you denominate ministerial ex- 
veither granted terms nor are there any possible means its 
far the President the Senate concerned. This 
left implication that exercised those who may 
have act officially the result the electoral vote. 

Who are they that are act the terms the Consti- 
tution performance duty resulting countof the votes 
The Constitution plain. The course the legal 
the ascertainment what are legal votes presented necessarily 
devolves upon that those bodies that must act that which 
produced the count. The autborities compelled 
duty see that the justly and truly made and act the 
result are the two Houses. 

Unquestionably the first and primary duty the Houses, there 
showing the election person the Presidency and 
another the Vice-Presidency, recognize them constituting 
that co-ordinate department the Government called the 
tive. mere connt,all the world may make it; man 
can doubt about the effeet but presume the general 


constitution this tribunal, and they have reserved 
rent vote. 

The competency each House ascertain the truth unquestion 
able. Each has complete powers investigation; they can tal 
proof through their committees otherwise any 
which they may obliged decide, and, either before after 
opening all the votes, they can thus investigate, though not, 


must with the aid jury, norin the precise forms 
proceeding. They can investigate, political and legislatiy 


may, all the facts and that are necessary 
known order enlighten their judgment and guide them 
and righteous 

Our construction thus recognizes those two bodies such acon 
here presented full power whatever may need- 
ful the accomplishment justice. 

What the objection this construction? The whole argument 
resolves itself simply into the argument 
Those who would seek grasp high office illegal, irregular, 
means claim that would inconvenient take much 


trouble might become necessary order investigate rightly 
rightly determine, proofs, the question their delinquency 
the falsehood their claim. This common plea among 
made strip them their pretended authority demonstrating 
before court other appropriate tribunal the fallacy their 
and the necessity the ends justice having that fallacy deelare: 
and their pretensions set aside they point out the trouble involved 
the task. But let see how stands that argument. Let test 


ordinary and familiar principles. 


suggested that might lead, and entered upon must neces- 
sarily lead, the parties think fit, investigation the 
qualifications every one among the millions electors, and that 
you lay down the rule adopt the principle that you have right 
investigate all, you open the door that inconvenient and bound- 
less sea litigation. mischief this, they say, would great 
that better let injustice triumph and permit usurper 
enter the executive oftice the most unholy avenues, that which 
paved with falsehood, fraud, and corruption. They say better 
submit all that any other more enormous evil, more 
enormous one can imagined, than submit the shocking and 
monstrous inconvenience that thus result from any attempt 
inquire into the validity the 

There really nothing this broadly presented picture over- 
whelming inconvenience. They say matter how should limit 
our inquiries very narrow range, for you allow any investiga- 
tion you will establish the doctrine, you will open the door 
erably protracted litigation. This suggestion not warranted 
writ quo warranto inquire into the titie individual 
ofiice competent investigate all the particulars down the 
qualitications each individual voter and point identity 


| 
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similar that which the Tichborne case one trial might 
take many years. This is presenting a ‘raw head pervs hones 
frighten this ommission and the whole country from its propriety. 

The objection you perceive app much ordinary writs quo 
it s hould take place before Congress. But this argument ab incon- 
actions of quo warranto as it is to the proceeding here sugvested. 

But, the learned Commission please, the investigation which 
might allowed take place before either House Congress 
commission appointed them, would governed the same prin- 
ciples general nee which ply the dete rinination 


r by quo warranto ; and one of those principles is that no | 


cause he makes out an apparent title. It has always been a matter 


Numerous are cited here for that purpose the 


other has always been treated matter discretion 
the power the supreme tribunal ‘h, acting the name and 
majesty of the sovereign power, when ap p! ied to for a writ of quo war- 
ranto, allow not under all the circumstances may thought 
consistent with the public interest and the ends justice and 
the convenience society; and, consequence, this expanded in- 
would be allowed ; no court would ever permit the writ to issue with- 
out statement the points intended made; and, were 
necessary allowing the writ the court would lay their restraint 
the party what points questions might make. 

appears that all investigations, judicial otherwise, 
the right particular idual hold and exercise public of- 
fice, the the tribunals how far they will go, and 
Congress investigating for its own advice and direction, the 
election President the Vice-President, determine whether 
they would permit any these intolerably prolix investigations. 

much for the argument has application. 
Standing upon the ancient practices the law, the authority that 
might called upon institute investigation look the 
difticulty presented and say under the influence ofa due regard the 


argument inconvenienti, “thus far you may go; farther shall 


you 
Now reference the legal question presente d,as powers 
ach House Congress has, under existing laws, and wh: 


consequently you can exercise, say, the learned from 

House said opening this case, that there technical legal 
limit barrier, but that you exercise the same high power the 
Government which has always been exercised such questions even 
the courts the common law which must made 
obtain the writ quo You exercise the same 
but can limit the inquiry, when the point arises, within those 
limits that are prescribed necessity and convenience. 

Now this our view stated fully power state 
the brief time oceupy the attention your 
orthe purpose reaching the ends justice. except such duc 
regard for publie convenience and the interests justice and 
society large may impose the exercise this tionary 
thority. 

Well, what our condition and the condition all cases this 
There judicial court the United States with 
authority deal with the premises. assert that without stop- 
ping to cite books and to prove it to you negatively. It seems to be 
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Congress. The governor could not have heen compelled to give it. 
Many might prevent his giving it; and might 
given it under circumstances of plainly tlagit 
any election, without any proceeding had to sanetion it. He might 
have viven his certificate to his own four little boys 
them electoral college, and the vote 
his bidding, by foree of his certificate, would be i 
forsooth, and binding upon all the authorities of the United Stat 
that had any power act the premises! 


ious falsehood, without 


md constituted 


when you come this matter, the citations the 
mistad case Mr. Green’s brief, Peters, 504, where the Supreme 
Court, speakin voice Judge inced all decisions 
every description, impeachable for frand and capa 


ble being reversed. the case the State Michigan rs. 
Bank, New will refer the particular page, though 
will stop read it—page 27, your honors will find that the most 
solemn any court may overhauled and reviewed 


hood, and may completely reversed and defeated. 


The inquiry then is, How far are this The Flot 
ida laws which you have been referred show that may not 
necessary further, and have not asserted that will ne« 
essary further, than make correction the unlawful 

the board. When you come lool 
the law which contained the document 
you, page 55, von will find that there such attending 


the action this State board supposed. They have but little 
power the matter. 
If any such returns 


That the county returns them— 


shall be shown or shi i r to be so irre i that 
board shall t the t vote 

they shall so certify, and shall not include snch ret det 

decla and the secretary of state shall preser in hi l 
returns, together with such « iments and pape hit t eon i 1 


by him or by said board of canvasse1 


One which the their action rejeeting 
returns. The law itself provides for and contemplate Saninvestivatlo 
the action the board State canvassers, and turning back 
the laws relation the county board canvassers and 
spectors elections, you find that neither those bodies 
power whatever except simply to compute and return the vote as 1 
Such the case the primary board canvassers and 
the second board canvassers, and the last and ultimate board 
convassers have these very limited powers which they seem have 
exercised only in respect to one single county if you are to take our 
assertions evidence the probable line proof before you, 
cause they rejected some little fragments of three other counties, but 
did not exercise the power rejecting the whole these returns, 
which was the only power that they one single county 
they seem some human possibility have acted within the limits 
their power and authority; say may supposed rather that 
some human possibility they aid act within purpose 


show that they did not. show their own certificate which 


conceded that, such power might have been created, has re- 


mained dormant and has not been exercised. And consequently 
are told that here stand the second century this Republic’s 
existence such that there possible remedy against 
most palpable fraud and forgery that could perpetrated 

any outrageous acts violation the rights the people 
the respective States and the whole nation; that Congress mnst 
sit blind and silent and permit alien counted into oflice 
President the United States; they must sit and permit set 
votes plainly and palpably fr: votes given individuals 
not only disqualitied for want having been chosen the States 
but being themselves absolutely disqualitied the Constitution from 
acting the office casting the vote, and must permit the usurpa- 
one would think that the compliment was intended 
had sochosen toconstitute the Government they that injustice 
however flagitious, might perpetrated open day without the 
possibility having any remedy even uttering orously com- 
plaint. 

This, humbly submit, cannot the Constitution and the law. 
Reason forbids. All however sacred, from what- 
ever quarter coming, whatever body perpetrated, are liable 
some manner, some judicial other tribunal, that frand 
and falsehood may shrink abashed and defeated and may fail the 
attempt trample upon the right. 

seems virtually conceded here that the certifi- 
cate is not conclusive. I have not time to say inuch about that. It 
not required the Constitution. only required act 


contemplated take place merely because our wise fathers— 


the compelled them file and place along with the canvas 
which they made, and which, very short, brief, and simple, will dem 
onstrate the monstrosity the deed that seek set 

claim that the quo warranto admissible. You will perceive 
looking that same statute which have referred that 
less the electors are State officers this canvassing board had no au 
thority whatever deal with the and you would called 
upon disregard the canvass which they made and look 
county returns which the law does authorize reference 
are State ofticers, surely they were subject to correction by the State 
there were any possible means contrivance which they could 
corrected all; and familiar, ordinary, regular course pro 
ceeding by quo warranto was commenced in due season, before they 
had actually cast their vote, and their authority was determined 
be utterly void, it was annulled, and that, too, long before their vote 
had reached the seat Government could possibly have been sub- 
jected count. they are not State then have done 
with the canvass of the State board and have only to look, in case 
you pass by the governor’s certificate, to the next element of proof, 
and that the whole set county returns, which being footed 
would show the result and that the cer- 
tific ate wus utte false. 

Subse legislation placed before your honors and 
seque investigation for the purpose recanvass, will be- 
fore your honors if necessary; indeed it is before your honors already 
the original documents opened the President the Senate and 
which, least, are here. 

Ve claim that on these principles andon these proofs and such full 
proofs may you subject only the restraint which 
have referred, that you may exercise your discretion, you have 
right to go on to investigat and to determine two things: 
first. whether the Haves electoral vote is valid, and, second, whether 
the Tilden electoral vote is valid. The final ion at which you 
may arrive might reject either might reject both. They are not 
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involved precisely the same qnestion necessarily. Different ques- 


smight possibly apply, and the vote for Mr. Hayes might be pro- 
nounced invalid and the vote for Mr. Tilden equi have not 
time discuss more fully the question the right 
the Tilden vote case the vote should 
Perhaps the little time that left have hardly op- 


to that whic 
doctrine of 
? The 


with is 


word in reference 
and that the 
fact 


portunity oi 
reliance of these partic Ss, 

borough, the The Corpor: Bedford Level, East., 


saying one 
otticer de facto. 


this 


An officer 
to be, and ye 
One 


otheer 


le facto is one who bas the reputation of bein 


tis not a good otlicer in point of law. 


g the officer he assumes 


who somehow has clothed himself 
and in relation to that p 


atism has declared that Hage 


rson the law with its wise consery- 
period that the person pretend- 


ing title the office ipparent possession powers and 
functions and the it, his acts asit respects persons 
who in the ordinary course of things were obliged to recognize him 
and act under him and conformity with his directions and his 


shall be esteemed valid that 
by this species of disorde 
in upon the function vermment. 

the duty individuals, and they are under 
their own business rposes, bowing tothe existing 
vho have tha 


power, deceived 


has broke: 


individuals may not 
insurrection 
also 
authorities 


hich 


is color of herities to w 


reward for their humble obe- 


right 
ey could refer, and in that a 


and are the aut 


i ction as 
dience and respect for order, regularity, and the apparent law, they 
are held entitled protection, and all forms, ways, and 
plac s that may bet ded they are protected, The otticer hin self, 
however, this the precise rule relation 


to that class of oflicers, | 


would take leave prove referring your 
honors to Green rs 


Burke, Wendell, 502, where very able opinion 
was written by one of the most claborate investig legal an- 
thorities that have known ever heard of, Judge Cowen, formerly 
of the State of New York. The ¢ to be sure, have gone pretty 
examined all the authorities, and what says is: 


mea great way; but the 


1 hiet t ich as contide in officers who art 


itors of 


uses, 


L know the cases | 


have stopped with 
acting without right. 
authorities and the principle. 

under color of right, and having completely exer- 
cised and perfected the function which they appeared, said, 
charged, and with which, they were duly they were 
charged, any subsequent set aside would contrary 
that principle, contrary convenience, and mischievous society. 
Isthisso? Is not that principle OL necessify ¢ ontined to acts attect- 
ne private persons ? Is not that 
taken effect in 


eventing 


\ summing up of the 


what the 


cers having acted 


nece contined cases where 
and perfected and has 
entitled his office and heis bank-notes bank 
not having authority issue them, though signed, and 
finished and put the hands agent, 
this principle 
them and thus been misled the appearance right 
the bank had improperly 

maintain that neither the public good nor the protection 
men from dece nh, nor any rule of convenience or pol ic requires 
the allowance pretended electors, whose title, investigation 
competent authority before the votes have been opened and 
counted, has been ascertained groundless. 

Referring the facts the case, what find? These four 
gentlemen sat down with false certificate ora sham cer- 
ite from board State canvassers, and they their own au- 
thority, certifying their acts themselves, cast four given 
direction, put them packet, and sent who cannot 
look until the time its presentation for the purpose being 
considered and counted. Before the time arrived which that act 
theirs could deceive anybody, could have any operation, could take 


some manner asce 


with which 


votes 


any eflect, could get into such condition that its preservation and 
maintenance was necessary the canse public justice pri- 
vate right, their lack title was solemn writ 
quo warranto groundless; was determined that they were 
usurpers, had right the and that their acts were 
there any such that the incheate, partial action 


ofticer facto shall carried onward, carried forward, and given 
its perfection the the act due and valid act 
after the invalidity claim has beenestablished. There 
repose, upon the quo warranto your honors’ allowance, 
upon the proots which may here red, admitted, 
passed upon by your honors for the purpose of 
validity of these 


Te pose 


the nature things that there cannot unlawful 


alid and under 
until some person has contided has received 


and 


showing the utter in- 


ever shape this matter presented carried forward, that the act 
these oflicers facto fails have reached the point where could 
have take any mislead deceive anybody shown and 
established competent means act those who had au- 
thority to perform it. 


And the position 
tude which the other 


thing very striking this 


atti- 


been 
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convicted They claim received and that 
their act shall have effect which yet never has 

nee the time they performed the initiatory and preliminary 

bey have been shown utterly without right 
may said that this sharpened arrow the 
nation, aimed for the purpose establishing falsehood, 


of the 
usurper, and trampling down the right the 
may said that this arrow 
elector, that adequate force and strength were imparted 
carry the bosom that was wounded and de; 
have right now prove the facts the case, that shi 


and of 


interposed between the wrong-doer’s arrow and the bosom he designed 
pieree, which that arrow, steeped guilt and fraud, designed 
for the perpetration injustice and the consummation 


cious has been arrested its and deprived its poison 
and its 

this connection, under this strange head 
your honors’ attention single 


Although there may 


claim to have t 
Sac fo electors, I would 
view which this case susce 
an olfticer de Sacto it seems to be in 
tribunal body facto acting without right. These persons 
not act except constituting what has been well enough ealled 
electoral college, of which they were to be the met I hey u 
dertook coustitute was electoral college their own, 
They filled all with wrongful claims and intrus 
persons, and thus sought to create by wrong and without one sing! 
element right but this mere color reputation resting 
individuals lawful electoral college. ask your honors for 
the purpose showing that that distinction entitled 
Devisee, Kentucky Reports, 206,) where certain per- 
sons, being doubt facto claimed that they had 
lished facto court; and the dete upon very good rea- 
soning which submit your honors’ consideration, was that there 
facto ofticer; and say the same reasoning there cannot 
tenders that oftice who have right. 

this connection you have exactly the case that the 
court there and which, exists other States this Union 
about this time. You have the case two distinct 
the same time, one rightful and the other mean formal 
bodies attempted created. The Tilden electors who, though 
they had not documentary evidence establish their title, had act- 
ually been ee if our evidence is to be believed, convened their 
electoral college, performed every ceremony that the Constitution 
the United States enjoined upon them, performed every 
that the laws the United States enjoine upon the and that 
was possible perform, only this, that they did not obta 
the certificate the governor. They met; they constituted 
lege; they acted; and the sent forward their you 
two rival bodies ting at, sure, the right time and the right 
prescribed all laws bearing this subject; tworival col- 
leges, one which was persons the other 
which was composed persons who had right, but only the 
mere color pretense right, who were usurpers, has been ascer- 
tained one form and will ascertained any other that will 
satisfactory you, you will permit present the evidence. 

This, then, the actual condition this case. The Constitution 
forms save such have been complied with the 
the laws Congress prescribed forms that were 
not complied with the Tilden electors, save and except only that 
they could not obtain the governor’s certiticate; and pretty much 
conceded, think, that the governor’s certilicate not absolutely in- 
dispensable, and might gainsaid and contradicted even had 
given. 

So, this case rivalry between these two sets electors 
appears that present the best legal title. That have 
the moral right the common sentiment will 
the judgment posterity. There lives not far know, 
the face this earth who, having the faculty blushing, 
could look honest man the face and assert that the Hayeselectors 
were truly elected. The whole question, therefore, whether, 
what has taken place, there has been such observance 
totally fatal justice and beyond the reach any curative proc- 
ess any description. 

have just about time left say that was not intentional that 
the law Florida relation writs quo warranto was omitted. 
have copies enough here, think, deliver the but 
found, looking about after observation was made about it, 
that have not any them here. will have them delivered tho 
court. They were printed long ago, with the view having them 
sent up, but the gentleman who prepared those copies some tlie 
laws here did not insert it. Perhaps was because knew was 
already printed, and thought ought here. have not 
time inquire into that, nor all necessary. That law 
found the laws Florida for 1872, page will found 
that does not confine the effect the quo warranio the partics 


nbers. 


bodies existing 


ne 
“ 
| i 
il 
| 
| 
‘ 
} 
} 
| 
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pros that does not any way impair diminish lessen 

rival claimant, who was justly entitled the office except this: 

the ement the case shall not have conclusive effect against 

+) 


the for 


State case the State shall prosecute another quo 
own behalf against the party who was successful the first. 
all that that law way changes dimin- 
shes the effect. 

Now, think have observed much was any way needful 

the other questions what evidence admissible 
couceive that the propositions have advanced the etiect 
entitling produce any evidence here which either the Houses 
Congress prosecuting investigation this might 

vfull ly rece ive, and th: it we are subje ct he re only, as We would be | 
before referred to, which you can restrain you can restrain 
the other party from going into interminable and absurd 

As to what is actné lly here the course of my argument has been in- 
tended establish, any has established that each 
Congress had jurisdiction the matter, each them 
east one section it, and, theretore, that the evidence which, 

the customs and usages legislative bodies, 
has taken and has upon its files and will consent send 
here has sent here our request already evidence the 
case, so far as to be here, to be read if it comes within the range of | 
subjects matter fact which you will allow investigate 
the bar and examined them according the usages the com- 
mon law. 

Mr. EVARTS. Your honors will allow refer page 
CONGRESSIONAL RECORD February which omitted do, 
had the passage marked, indicate the result the dif- 
computations under the new statute and under the quo war 
nti and under the mandamus, all ending that resulted 
favor the Hayes electors. 

Mr. OCONOR. This matter newspaper certainly not 
of Congress. 

Mr. Commissioner EDMUNDS. have not admitted any evi- 
dence this kind yet. 
Mr. But your honors will permit say that this 


establish facts the ports certain gentlemen Congress. 


ports reports the opinions these gentlemen are evidence, very 
well; let understand it. 

The PRESIDENT. The reference does not make evidence. 

Mr. EVARTS. Ido not offer evidence, but offer for your 
honors’ information, and answer the intimation the learned 
counsel that every man, woman, and child knew that, the canvass 
not so, then the Hayes electors were not chosen. 

Mr. will very apparent. 

Mr. EVARTS. This the matter which refer: 

Asa summary of the various ways of estimating the vote of the State of Florid: 
on the 7th of November, the minority submit the following: 
I. If the vote be reckoned by the face of the returns which were opened by the 
oard on the 28th of November, and unanimously declared, (Attorney-General 
Cocke coneurring,) under the rule of the board, to be the regular returns, having 


} 


al oR legal formalities complied with, the majority for the Hayes electors is 43 
If the vote be reckoned by the ollicial st: itutory declaration of the canva 
san exerci ising its jurisdiction under the State statute, in accordance wit! 
practice adopted without objection, and by the advice of the der ratic atto 
general, Cocke, and never disputed until the result of this canvass was about t 
determined, which declaration in the belief of the minority is final and irreversible 
th majority for the Hayes electors is 925. 7 
the vote reckoned upon the principles laid down the supreme court 
in \ their order to recanvass in the case of Drew rs. Governor Stearns, of not purg 

the polls illegal votes and retaining the vote, but rejecting the whole 
county return when appearing shown irregular, false, fraudulent that 
the true vote could not be ase: rtained, the result would be, according to the decla 
tior . of the board, a majority for the Hayes electors of 2i1. 

If the board had thoroughly reconsidered, according to the decision of the 
court, the v various county the purpose throwing out in toto all 
iat could be shown to be irregul false, or fraudulent, tead of purging the re- 
turns of their illegalities and re Sieniine the true vote, the re should be thrown out 
the returns from the following counties— 


Tilden Hayes 


| electors electors. 


Counties. 


143 

122 

320 


les “ ing a majority for the Hayes electors of 791. 

. If the vote of the State were to be estimated according to the honest and true 
wens of the people at the polls, without regard to precinct, county, or State ean- 
vaassers, the result would be, according to the judgment of the minority, a larger 
majority for the Hayes than the declared 


the Commission proceeded deliberate with 
some time spent deliberati 


Mr. Commissioner HOAR. Can counsel either 


ssion with copy the Florida quo warranto 


ARTS. have handed the clerk, who will 


believe the court understands that that 


ing the general quo law which found 


the Secretary very short time memorandum 
citations from them which have had printed 


the Commission, and which was have been here 


and 


convenlence 


but has not yet come to hand, although we expect to receiv 


course of a very few minutes. 
The PRESIDENT. Mr. Merrick asks leave to file 


which hopes receive few minute 


| that leave? 


Leave was granted. 


Shall 


noruing 


the 


d list of 
have 


Havas 


Mr. able place your honors’ hand 


i 


take the privilege 


motion, the Commission took recess for three 
at three o’clock and fiftee: 


morrow at twelve o'clock. 


i that the same right ought to be accorded to the other, th 


osed 


n, the Commission adpourn 


The room being cleared, and the doors closed, the 


three and minutes, met for deliberat 


any, and what evidence would considered the 


electoral vote of the State of Florida. 


Ordered, That the public session of the Commiss 
to-morrow, (Wednesd ] 


7th ins 


-quarte 


] 
doors, 


Comm 


on as to 


matte 


After some time spent deliberation, three o’clock 


five minutes the Commission 


TUESDAY, February 1877. 


The Commission met ten a.m. pursuant 
The Journal was read and approved. 
The proceeded deliberate the 


and remained in deliberation till eight o'clock p.m 


journed until to-morrow ten 


WEDNESDAY, February 1877. 


The Commission met ten o’clock pursuant 


| all the members be ing present. 


The Journal yesterday was read and approved. 

The PRESIDENT stated that the 5th 
made requiri 1; 
Th. to-day. 

motion Commissioner FRELINGHUYSEN 

Ordered, That at eleven o'clock a. m., the hour designated 
5th instant requiring an open s 
mission at once adjourn thi 


doors considered 


liberation. 


was 
the 


pen, 
pen 


one side, 
will 
iving the cousent without putting 


he 
rm of an 


Cs p. m., 


till to- 


ission, 


Whetl 


r of the 


forty- 


irnment 
binitted, 
n it ad 


journment 


tant order had been 


The Commission resumed its session for deliberation the 


tion pending the matter the electoral the 


The hour eleven o’clock having arrived, and the 
ing as open, 

Ordered, That the public ssion of the Commission adjourn until el 
a. m. to-morrow, the «th instant. 

Thereupon, the Commission resumed the session for del 
with closed doors. 

Afier further debate, 

The hour three arrived, being the time 
order the Commission which the question 


pending should submitted, 


ole 


Mr. Commissioner MILLER moved the following order: 


Ordered, That no evidence will be received or considered 


dent of the Senate with the different certificates, except such 
gibility Humphre one the electors 


as 


yy the Cor 
which was not submitted to the joint convention of the two Houses b 


relate 


ite Florida. 


y the 


4 to the 


The question being its adoption, was determined the 


ative: 
Those who voted the affirmative are: Messrs. 


Frelinghuysen, Gartield, Hoar, Morton, and Strong. 


side furnish the 
law mentioned 
o-da 
have it 
mother place. 
1 a.m 
to adjon 
brou 
able 
tiers su 
it 
by order of the 
(Mm the Cor 
loor 
eno'el c 
‘ 


ELECTORAL 


negative are: 
, Payne, 


Messrs. Abbott, Bayard, Clif- 
and Thurman. 


So the motion of Mr. Commissioner MILLER was agreed to. 

Mr. Commissioner ABBOTT moved the following: 

Oo 1, ‘I t case of Florida the Commission will receive evidence relat 
ing t ‘ bres k C. Hum ‘ one of the persous named in cer- 

The que or. being on its adoption, it was determined in the aflirm- 
ative 


who voted the 
ord, Field, Hunton, Payne 


are: Messrs. Abbott, Bayard, 
Thurman. 


voted the negative are: Messrs. Edmunds, Freling- 
huysen, Garfield, Hoar, Miller, Morton, and Strong. 
the motion Mr. Commissioner ABBOTT was agreed to. 
motion Mr. Commissioner was 
Phat the sof to-dav's ses ws entered in the Journal, be 
re y the Secretary att public session of the mmission to-morrow 


ssioner THURMAN, was 


On motion of Cor 


Ordered, That the Secretary of the Commission is hereby directed to furnish im 
I | to counsel, on both sides pies of the orders made to-day, and to notify 
t rt t the Com: sion will be ready at eleven o'clock a. mm tomorrow to pro- 
‘ with the case now before them 

And motion Commissioner MILLER (at three o’clock and 


forty-tive minutes) the Commission 


February 


Commission met eleven o’clock pursuant adjourn- 
ment, all the members being present. 

following counsel were also present: 
Hon. Charles New York, 
Hon. Jeremiah Black, Pennsylvania, 


esq., of Washington, D.C., | 
Ashbel Green, Ol New Jersey, | 
William C. Whitney, esq., of New York, } 
William M. Evarts, of New York, OF « 
Hon. W. Stoughton, of New York, ounse in 
Hon. Stanley Matthews, Ohio, 


Journal yesterday’s proceedings was read and approved. 

proceedings to-day are 
adopted yesterday which, motion Mr. counsel were 
last evening. Secretary was directed notify counsel 
that eleven to-day the would proceed with 
now subject course the two orders which have been 
received except what was submitted the two Houses the Presi- 


dent the Senate; and the other, that the case Florida this 
will receive evidence relating the eligibility one 
eleetor named, 


Mr. 
marshal 


il 


Mr. President and gentlemen, will you give the 
order witnesses for the objectors? There 
are two three witnesses attendance who are not allowed 
without such an order. 

The PRESIDENT, (to members the Commission.) Shall the 
marshal will admit the witnesses designated the counsel who 
ade the motion. 

Mr. May ask for order that witness attend- 
ance part, Mr. Humphreys, may admitted 


give the order without putting the ques- 
The marshalwilladmit the witness. 

Mr. Mr. President and commissioners, propose call 
isa Witness George P. Raney, of Florida. 

PRESIDENT. The witnesses who are called will sworn 


Secretary, 


Secretary administered oath the respective witnesses 
the following form: 
You swear that the you shall give the case 
before the Commission shall the truth, the whole truth, and 
but the truth. 


Mr. GREEN: 


RANEY sworn and examined. 


Questio Where do you reside ? 

Answer. reside Tallahassee, Florida. 

A. Tam a lawyer by profession. 

What official position you hold, ary? 

Lam attorney-general the State 
q. Where were you on the 6th of December, 1876? 


was the city 


the State Florida? 


under the orders 


Have you any knowledge the time the sevice the writ 
of quo warranto? 

Mr. EVARTS. That not within the license, 
understand, the order the 

Mr. GREEN. like hear the objection stated. 
Mr. EVARTS. The objection that not within the order 
the Commission evidence the eligibility Mr. 
Humphreys and other 

Mr. GREEN. propose prove this witness the simple fact 
| as to the precise time when the writ of quo warranto was served upon 
Messrs. Humphreys and known the Hayes 

apprehended upon our side that the order which has been made 
the Commission does not its spirit exclude the consideration the 
quo warranto proceedings which have been laid upon the table, and 
aid what may perhaps considered question the pre- 
cise moment when the writ warranto was served upon Hum 
phreys and others that desire make this proof this morning. 

The will the question the 
Gentlemen the Commission, the objection well taken? [Putting 

the The ayes have it, and the objection 
ceed with the examination the witness. 
Mr. GREEN. can now dispense with this witness and will 
James Yonge. 


YONGE sworn and examined, 
Mr. GREEN: 

Where you reside 

Answer. Pensacola, Florida. 


you know Frederick Humphreys? 
do. 
Pensacola, Florida. 
How long have you known him 
<A. known him for about ten years. 


Agent for express company, and has been United States ship- 
ping commissioner. 
Have you known him act the capacity United States 
shipping commissioner 
have. 
Mr. EVARTS. Wesubmit that official position proved 
the authority communicated from the Government, the 
sence some reason the contrary, the official appointment should 
given. 
Mr. GREEN. This evidence his use the office. 
Mr. EVARTS. That objection, that use not sufficient 
matter depending upon authority. 
Mr. GREEN. propose follow that—— 
The PRESIDENT. You had better introduce the Commission 
once, save time. 
Mr. offer evidence order the United States cir- 
for the northern district Florida the December term, 
1272 


United States circuit court, northern district of Florida. December term, 1872 


December 3, 1=72. 
IN THE MATTER OF THE APPOINTMENT OF 

Frederick C. Humphreys, shipping com- > 

missioner of the port of Pensacola. 

Ordered by the court that Frederick C. Humphreys, of Pensacola, be, and he 
hereby, appointed shippingcommissioner for the port of Pensacola. 
| Further ordered that said commissioner may enter upon the duties of his said ap 
pointment upon taking and filing the oath prescribed by law. And it is further 
ordered that the clerk of this court do furnish said commissioner with a certified 
copy of this order. 

I, J. E. Townsend, clerk of the circuit court of the United States for the northern 
district of Florida, do certify that the above and foregoing is a true copy of th: 
original order as of record in this office. 

[SEAL.] 


TOWNSEND, Clerk 

I do solemnly swear that I will support the Constitution of the United States 
and that I will truly and faithfully discharge the duties of a shipping commissioner 
to the best of my ability and according to law. 
HOMPHREYS 
| Sworn and subscribed before me this 9th day of December, A. D. 1872. 

GEO. WENTWORTH, 
United States Commissioner for the United States Circuit Court, 

| Northern District of Florida. 
Filed December 9, 1872. 
Northern District of Florida: 


I, M P. De Rioboo, clerk United States cirenit conrt, in and for said district 
Pensacola, do hereby certify the foregoing to be a true copy as the same remains 
| on tile in my oflice. I further certify that no resignation of said oflice of sh 
| commissioner has been filed in my oftice by the said Frederick C. Humphreys. 
| Given under my hand and seal of said court, at Pensacola, this January 24, 1577 
| 
| 
| 


[SEAL.] M. P. DE RIOBOO, Clerk 


(By Mr. GREEN.) you know Frederick Humphreys, 
the persons who was voted for elector for President and 
Vice-President the United States the election November, 

he, not, the same Frederick Humphreys whom 

you have spoken being United States shipping commissioner 

the same person. 


ford, Field, Hunton 
} 
ose 
Bradle 
> 
»\ 
4 
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Have you seen Mr. Frederick the exercise 

any acts United States shipping commissioner 
Lhave had transactions with him that 
How late and when? 

had transactions with him from time time from the early 
part 1273 the date leaving Pensacola, sometime be- 
twee the middle and latter part August last year. 

Describe the business you had with Mr. Humpbreys shipping 

shipping commissioner related such matters between American 
seamen and shipping masters. 
Did you testify your 

lawyer. 


tion this paper the acceptance resignation, the act 
individu and not the act the court. 

The simple question now whether you object 
ward. 

Mr. EVARTS. Its authenticity is not objected to. 

Mr. ishardly anticipating the main question, but 
course will waive the suggestion the President the Com- 
for the present. 

The PRESIDENT. Its effect can be judged of afterward. 


Mr. MERRICK. If Tshall not be understood as w aiving my obje C- 
tion, well. 

The PRESIDENT. The question of its effect will be conside red 
reserved, 

(By Mr. You received from Judge Woods re- 


? 


ply your resignation this 


Yes, sil 


Engaged the practice your profession where Mr. Commissioner MILLER. had better read. 
Pensacola. Mr. will read it. 
And asa lawyer have you from time time had transactions NEWARK, October, 
vith Mr. Humphreys United States shipping commissioner Tinclose the acceptance yourresignation shipping ssi 
\. From time to time, as I answered before, up to the date of my | M r F.C. Hum I 
leaving Pensacola, which was between the midcle and latter part Pensa Fla 
Did Mr. Humphreys, United States commissioner, cog- Pensacola, Fla 
nizance any, so, what, questions which may have been from letter the 24th September, 1876, resigning your United Stat 
time presented him? shipping commissioner for the port Pensacola the State has been 
The ordinary questions difference between seamen and mas- and your resignation said hereby accepted 
ters vessels—questions the right their discharge and the WOODS 
right receive their wages. U.S. Jud 
Did hold court there for that purpose? 1876 
was informal court. Mr. MERRICK. What place dated 


parties appeared before him 
Yes, sir. 
Did hear evidence 

heard the testimony. 

And arguments counsel 

were presented such cases. 

Mr. GREEN. That all. 

The PRESIDENT. the other side desire cross-examine? 

Mr. EVARTS and Mr. STOUGHTON. No. 

Mr. That all that propose offer that point 
way evidence, unless there may something which 
may required offered way rebuttal when the other side 
shall have presented their testimony. 


was seldom that arguments 


The there anything offered the other 
side. 
Mr. EVARTS. Without commenting upon the state the proof 


thus far reached upon offer any evidence rebuttal, 
principally upon the point that yet evidence has been adduced 
that shows that held and exercised the shipping commis- 
sioner the date the November election, will introduce the 
proof our part and leave any question for discussion hereafter. 
HUMPHREYS sworn and examined. 
Mr. STOUGHTON: 
Question. Where you reside 
Pensacola. 
Were you candidate for 
was. 
the republican ticket 
Yes, 
Had you prior being such candidate held any 
A. Ye sir. 
What? 


was United States shipping commissioner for the port Pen- 


When did you cease act 

the day October when acceptance resignation 
was received from Judge Woods. 

Did you resign your oftice 

did. 

resignation through the mail. 

whom 
Judge Woods. 

Have you the acce ptance that resignation 


> 


have. 

Have you that your possession 
have. 


[Producing paper.] That the paper. 
Judge Woods one the circuit judges the United States 
The court aware that. 
Mr. MERRICK. object, your honors please, the 


Mr. Newark. 
Mr. What State? 
Mr. There State it. 


The PRESIDENT. 
with the Secretary. 

Mr. STOUGHTON. 
the witness. 
October 

did. 

this his signature 

is. 

Mr. MERRICK. objeet that paper being received. 

Mr. STOUGHTON. It connects itself with the other two, 
Commission will see. 

Mr. MERRICK. the objection, reserving the consideration 
the question. 


The PRESIDENT. 


If no objecti mm be made the paper W ill be filed 


another, may please your honors 
Did you receive the papel ITnow hok 


from Hiram Potter, colle 


{ lo 
hand dated 


tor customs Pensacola? 


as the 


will received subject the decision the 


| Commission as to its effect. 


Mr. MERRICK. Yes, sir; and its admissibility, also. 
The 
Mr. STOUGHTON. This letter is: 
CusTOM-I SE, ENS I 
O , 187 
Pensacola, Fla 
Sir: IT am informed by Judge Woods that he has accepted your resignation as U. 
S. shipping commissioner and that it devolves upon me to assume the duties of the 
office until a regular —— shall made by the circuit court I respect- 
fully request, therefor hat you will turn over to me such public books, papers, 
records, &¢., a8 may pr a tin to the business 
I remain, very respectfully, your obedient servant 
HIRA POTTER Tr 
lector of Cust 
Was the collector 
The WITNEss. Yes, sir. 
(By Mr. Did you cease your office from 


the time of the rece ipt of the letter accepting your resignation ? 
did. 


Have you acted all that capacity 


No, sir. 
Has the collector acted your place 
Yes, sir. 


Did you turn over the collector whatever you had public 
papers property connected with the you had 
The blanks were personal property, 


bought and 
paid for with own money. 


Cross-examined Mr. HOADLY: 


Have you copy your letter resignation 

Yes, sir. 

). How did you convey it to Judge Woods? 

the mail. 

what point did you address that? 
Newark, the State Ohio. 

Judge Woods was visit Newark, 


~ 


was there 
Ohio? 


visit. 


Yes, sir. 


been any open session the circuit the 
States for the northern district Florida since the 
nation ? 


Tnited 


date ol that resig- 


No, sir. 

(). When d d you receive Judge Woods's re ply to your letter? 

A. On the Sth of October. 

PRESIDENT. there anything further 

Mr. STOUGHTON, Nothing further. 

PRESIDENT. Anything rebuttal? 

Mr. MERRICK Nothing further. 

Phe PRESIDENT rhe testimony is closed. The third rule is as 
follows: 

( ely eoxce gy ‘ number on each side, will be heard by the Com 
Inis ont n ts ofa ac presented to not longer than two hours be 
il | awh ert and additional counsel shall be speci 

eal t! 

consider myself instructed say that the whole case now open 
for argument underthat members the Commission enter- 
that one counsel representing the objections to certificate No. L should | 
open, that twoon the other side should reply, and then the other 
counsel having the aflirmative should have the close. 

te » Commission, that there uld be allowed three counsel to be 
he for the » 

PRESIDEN allow that without submitting the ques- 
tio Commission, provided additional time asked. 

Mr. MERRICK. were going ask for some slight addition 
our time 

That for the Commission. 

Mr. MERRICK. The reason for asking that three should heard 
that there new and quite important question raised the tes- 
timony this morning reference Mr. and enlarges 
very considerably the sphere of the argument. 

Mr. MERRIC An hour We desire to have th: it question in its 
lirst present ae to the court fully presented, and it is aoa inestion 
upon Which Mr. Hoadly has prepared himself with some careful ex- 
amination, and one which before the Commission finally dis- 
perses again arise; and deem important that should 
fairly, fully, and ably discussed when presented your consid- 
eration, 

Mr. Commissioner MILLER. Mr. Merrick, nearly all the other 
questions were discussed the first argument. The effect the pa- 
pers submitted the President the Senate was fully discussed 


the opening argument lon beth sides, and does seem 
get along and this business, that should 
ough with the argument day. 

the views the other they wish heard 
three 

VARTS. shall not want more than two hours, even 
three should be; llowed to speak. 

PRE Willmore than two counsel speak your side 

Mr. EVARTS L think not 

Phe PRI The question submitted the Commission 
Whether additional hour shall allowed counsel for the time 
‘ i nent. 

question being put, was determined the affirmative. 

Mr. HOADLY. May please the Commission, has been estab- 

pping commissioner appointment from the court the 
United States has been established the proof that 
betore the November election attempted divest himself this 
resignation that office, and receiving judge, not 

court, acting not Florida but Ohio, acceptance that 

vhation, 

powers this office are derived from section 4501 the Re- 
vised Statutes: 

Vhs eral cirenit courts within the jurisdiction of which there is a port of en- 
t A shall appoint 

Phe re sighation cannot be made except to the same authority that 
appointed, The resignation could not, therefore, made letter 

the judge Ohio. The acceptance the resignation 
could not emanate from the judge Ohio. The court has not since 
The court which clothed the officer with the power 
has not relieved him from the performance the duty, and re- 
spectfully submit that this proposition within the cause recently 
decided the Supreme Conrt the United States, the opinion 
has just been placed hands, the case Badger and 
others The United States the relation Bolton, copy the 
vised, according the practice the Government shown Doc- 
ument No. 123, Twenty-sixth C ong SS, second session, House of Rep- 
and the second volume the Oninions the Attor- 
neys-General, pages 406 and713. Therefore, considering that Freder- 
ick Humphreys had been duly appointed this office, that the 


>| 


W 

rust, the Revised Statutes made considering that the 
the circuit court acting Ohio was not the circuit court and was 
not the power that clothed him with the authority, and could not 
relieve him fromthe performance the duty with which had been 
intrusted another power; considering that the judge the cir 
cuit court the United States acting chambers could not Ohio 
release him from trust which the court not chambers clothed 
Florida; considering these circumstances, respectfully sub- 
mit that held profit and trust the day the No- 
vember election for electors President and and 
that therefore the vote that cast cannot counted. 

The provision disqualitication contained the first section 
the second article the Constitution will read, that may 
freshly before own mind the text reference which this 

bate must procee “dl. 
Mr. Commissioner 


THURMAN. you proceed with that, will 
whether 


accepted, could the ofticer resign his own motion any 

Mr. HOADLY. There nothing the statute with regard the 
resignation this oflice all. Having accepted the oftice, given 
bond, and taken oath perform its dutie submit that 


which authorized the 


The several circuit courts within the 


jurisdiction of which there isa port of 
which is also a portof ocean navi 


cation shall appoint a commissioner foreach s 


port which in their judgment may require the same, such commissioners to 
termed shipping commissioners; and may, from time to time, remove from o 
} any commissioner whom the court may have reason to believe does not prop 
perform his duties, and shall then provide for the proper performance of lis du 


until another person is duly appointed in his place. 


submit that where the legislative body have created and 
the judicial authority has, according the law, clothed 
the trusts that policy requires that should not 
held his will and pleasure, being office public 
and necessity, for the performance which bond required 
and the tilling which may all times essential 
performance duty. 

Turning the reading the constitutional provision 


be 


| Each State shall appoint, in such manner as the Legislature thereof may dircet 
a num ct of — rs equa il to the whole number of Senators and Re presentati 
to which the S ay be entitled in the Congress ; but no Senator or Re senta 

| appointed an elector. 

The form mandatory negative; the provision dis- 

qualification negative. coupled with the grant power 
the word but,” which, together with the words the context, shows 


that isa limitation, qualification, diminution the grant 
power. The grant power the State, not the people the 
State, but the State legal entity, organized body-corpo- 


rate its character; and that grant thus given tothe State at- 
tached limitation introduced words exception but Senator 
Representative shall entitled.” clothed negative lan- 


guage. Negative language, said, will make imperative; 
and this Negative words will make statute 


imper- 


wick Constitutional and Statutory Law, page 370; and Cooley 
Constitutional Limitations, 75; Potter’s Dwarris Rex 

Justices Leicester, Barnewal Crewell, 12. 
But what more consequence than the form, although the form 
indicative the purpose the authors using the words 
stance, the provision substance itive and admits 
evasion. Lord distinguishes mandatory from directory 
clauses statutes reference circumstances which are the 
essence thing required done” distinguished from 
stances which are directory.” 
Mr. Commissioner BRADLEY. Are you going acopy 
your brief? 
Mr. HOADLY. This brief was prepared for another case, 
another matter; that portion which relates this matter, 
may have the the Commission submit, will 

Mr. Commissioner merely asked reference totaking 
notes. 

Mr. HOADLY. will explain permission that this brief was 
prepared with reference questions that might arise the Oreg 
permitted, will submit soon can get them 
Mr. Commissioner STRONG. Can you furnish with the authori- 
Mr. 


HOADLY. will furnish your honors list the 
submitting the appropriate parts this brief 
} print. 
Mr. Commissioner ABBOTT. 
understand. 
this brief which relate this case. 

The PRESIDENT. the general sentiment that you may. 
Mr. HOADLY. They will probably finished time handed 
the Commission to-day. now using the first proof, which 


You have the right file brief, 


received few moments ago. 


ELECTORAL COMMISSION 
4hi vs 4 J a Wh aX. 
lien 


Having relation, as Lord Mansfield says, to that which is essential 
different from that which merely directory, suggest that sev- 
show that our fathers who framed this provision 
seems have been adopted into the 


considere vil it essential. 


Constitution the motion Mr. Gerry and Mr. Gouverneur Morris 
slightly different form from that which now appears. 
1787, Mr. Gerry and Mr.Gouverneur Morris moved the 


electors the Executive shall not members the National Leg- 
lature, nor the United States, nor shall the electors them- 
selves eligible the Supreme Agreed nem. 
Madison Papers, 343.) 
Thursday, September Mr. Rufus King and Mr. 


Gerry moved 


insert the fourth clause the report after the words 


entitled the Legislature,” the words following: 


But noe person shall be appointed an elector who is a member of the Legislature 
} t 


e United States, or who holds any office of profit or trust under the United 
States.—Madisun Papers, page 

passed con, was the unanimous will our fathers, there 

fore, that this disqualification should attach; that should attach 


States toe ‘leet electors that shonld attach 
the persons might appointed electors; that attach 
disqualification the State the appointme electors. The 
State from appointing, the lector from accepting the 
The disqualification therefore 
pointing power and upon the 


imposed both upon the ap- 
and the effect such 
the State the appointment null and void. The qualification 
the action the State; the State all its departments; the 
the State well the government the State, dis- 
which binds every citizen the State, funetion- 


ql 


every 


ary the State, and attaches and qualifies and limits the corporate 


action the State, and equivalent saying “the State may ap- 
point from among the number that the 
and real meaning the sentence, although cast the 
negative and inhibitory form, that from among the those 
who not oecupy positions protit and trust the State may appoint 
electors. The object our fathers introducing without 
this provision was prevent the Federal power, the con- 
trolling Federal agencies, from continuing their power through the 
influence the offices trust with which they were clothed for Fed- 
and State benefit. was not merely the State 
the candidate might elected from the intrusion Federal 
into the electoral office, but was protect every other 
each State, all the States, and the people 
State should appoint disqualitied 
igh the 
‘ 


dissent 


State, 
State 


each and every 
ation power that 
State therefore, 

against the illegitimate use Federal power any State. 
Delaware, the our States are entitled ask 
through their Senators and Representatives that the Federal power 
shallenforee this provision for their against the corruption 
the election the larger States means the election dis- 
qualified 

said, but not think will, that the remedy which our 
fathers provide for the evil which they apprehended has but little 
value and that their forecast was not great, so much the more re 
for rigidly insisting upon such value possesses now, for surely 
time has not proved, experience has not shown that the evils which 
fathers apprehended, they clearly manifested and showed 

the text the provision itself, are any less than they supposed 
the would be. The influence Federal power through the can- 
lacy Federal officers for electors explicitly here prohibited. 
object diminish and prevent and Federal inter- 
ference the election electors. the duty, not the States 
in purging the votes of electors, but of the Federal Government for 
the protection each State insist upon and carry into full force 
this provision. 

Again, the upon which this provision has been considered 
during our history emphasize this snggestion the purpose our 
fathers adopting it. 1837 five postmasters, five persons bear- 
ing the same names certain postmasters, were appointed at- 
tempted appointed electors. Mr. Clay submitted January 
27, 1837, this instruction which asked have given the joint 
committee the Senate and House appointed ascertain and re- 
port mode examining the votes for President and Vice-President 
the United States, namely: that they should inquire into the ex- 
ascertaining whether any votes were given the recent 
election contrary the prohibition contained the second section 
the second article the and any such votes were 
given, what ought done with them; and whether any and what 
provision ought made for securing the faithful observance, 
future, that section the Constitution.” 

The members this committee the part the Senate were Fe- 
lix Grundy, Henry Clay, and Silas the part the House, 
Francis Thomas, Churehill Cambrele Reed, Henry Con- 
nor, and Francis Lyon, the latter whom, was informed Mo- 

bile few since the only survivor, living Alabama 
age and deeply interested this discussion. Mr. Grundy sub- 


otf 


ason 
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mitted report the committee February from which 
to read the following quot tion 
ted, bef tl 
ei States have to 
t ttotheirexa 
ved The co 
tte me tl 
wes pers 
Las the State 
ler the Governme 

suggest, passing, that the taken that committee 
the most eminent men that generation indicates that Lam rig! 
the suggestion that the duty vas then considered, now 
it should be, as imposed on the Federal power to take testimony so 
2s to ascertain the facts and by Federal agencies enforce the pi 
bition for the protection, not merely the State which the dis 
qualified elector has voted, bat of the States in which the d ul ied 
eleetor has not voted for the election of President and Vice-P1 
dent, concerns all the States, and relates to th deep st and most vital 
interests of all the State Phe disqualitieation cannot therefor ‘ 
perinitted to be evaded in one State without a blow struck a el 
other State. will reading the report 

It also uppears that Nt there © Cast 
is One Cast in North Ca there ji I ca iwhieh, fr t rey ‘ 
Postmaster-General, it is probable that at the time of the apy itment of ele 3 
in the Sates, respective the electors or persons of 4ime Danie were « 

stmasters rhe committee | not ascertain whether the elector 

ne individuals who held or are presur Ll te have held the oflice of « a | 

sters at the time when t appointment of electors was made ind this ist 

te l ti nfidently believed that no change in the result of t 

ti 1 néor Vice-President would be atfeeted by the a 

n ei I iV, as five o1 x votes only w in any event 

number, for the tee cannot adopt the 
nter t single i ul vote we Ll vitiate the whole « ! 
votr 3 1 1tw partie In Cases 
the vote of th hole college has been given for the same persons, 

From this sentence appears that that time, forty years ago, the 
question debate was whether the illegal vote vitiated more 
than the vote itself, and the committee were of opinion t! atit did not 

ittee are of opinion that the md section of the second article « 

hich « ires ne Senate Representa rp ’ 

tor the United States, shall tee ‘ 
earried s whol i T l ‘ 1 rt 
Genera nt f wring t r oflici to intl 

resi nt oft Sta I pro i f 
ition, i l, exel fies d t from 
rent of i t} i | tien rel to 

nil that a of t oltice of deputy 
as elector, would 1 ‘ the him to vot + elector under the Cor 

that when appears that two such minds those 
Clay and Silas Wright, statesmen such opposite political 

dueation and oe of thought, concur ina statement with refer 
ence to the reasons and meaning of the Constitution, it comes to us 
with weight with anthority that not For 
tunately unfortunately, however, our American habit not 
ing chasms until reach them prevented any action Congres 
such as Mr. Clay suggested ; and accordingly the question represents 
itself to-day without any further elucidation legislation than 
had then. 

Mr. Commissioner EDMUNDS. the committee say 

Mr. HOADLY. Only this, “that the article ought to be carmed in 
its whole spirit into rigid but, the disquali 
admitted its whole spirit and carried into rigid exeen- 
tion, did not change the result that Martin Van Buren 
was elected President, and the election Vice-President went the 


Senate, 
were taken. 


they reported steps necessary taken, and steps 


Mr. Commissioner EDMUNDS, Have you read the conclusion 
the 
Mr. annot answer the have read 


HOADLY. 
the report, 
Congressional Globe but 
haste, had use for 
the question. 

Mr. Commissioner EDMUNDS. 
mittee had added something else. 

Mr. Commissioner BRADLEY. What the date 

Mr. HOADLY. February 1837. 

are right our proposition with regard the Hum- 
phreys held the office the time when cast his vote. The only 
two questions, therefore, which present themselves for debate are, 
first, did hold the time office profit and trust secondly 
the effect the holding provided has been shown. the 
questions thus present themselves, are not concerned consider 
the authorities decided cases resignation after the 
cept they indicate the views courts with regard 
effect the disqualifying facts. Rex rs. Monday, (Cowper 
Sergeant Buller, afterward Mr. Justice 
thu 


Two requisite 4 are 
electors 


but unfortunately copy 
from 
own convenience, 


ion of the ying not from the 
excerpt which, working great 
therefore cannot auswer 


had 


ipression that the com- 


the report 


election, ex- 
to the 
states the rule 
8, arquendo : 

y to make a 
elected ; 


necessar good election; first, a capacit 


second, and unless both coneur the electior 


acapacity in tue 


| 
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COMMISSION. 


\ tt ec of the electors tl h : 

i ‘ t t t ll 

l ists in i wta rative dec 

( of 1 means of votin rainst one man but 

it i ich other per i be unqualified and the 

be thrown awa 
- s the well-settled English rule as affirmed by a multitude of 

Wilmot, the same volume, note page 393, 

Harrison Evans, discussing the statute Charles 

I] chena Ll that no perso ould be elected into any corpora- 

who had not received the sacrament within twelvemonth 

| ne his election and in default of doing so the eleetion and 

I uldressed to the elect land a provision upon them, but 

lene f they 1 notices The Le t as 

non-« for because he ought no 

‘ zal « tot operation, it 1s ud 

tit OL Cases sland sine as I said, whit h need 

here more particularly referred to, but with reference 

isapplied many American cases also, and respeetfully sub- 

that there case the contrary. American cases have 

widely upon the question whether the non-eligibility the 

candidate receiving the largest vote has the effect to qualify and elect. 


the next 
re 


highest competing candidate; but American case, 
pectfully submitted, treats the election one who the time was 
and who attempted act, other than 
null ay ppotntment is the ec: of Searcy Grow, 15 
| ia, LIR, whiel a contest for the office of sheriff of Siski, 

County, where Grow was returned having been elected and was 
found to be the holder of an office of profit and trust under the con- 

itution California, which was attached 
the constitution who had resigned the election and before 


Po this isc 


ts, 
i Was 


ana 


shri valty 


it tl j of the election. Justice Baldwin, Cx ope, J . and Field, 
concurring, 
I ‘ i this case were clothed with this power of choice. Their selection 
‘ ‘ the claim to the olfice which he has His title to the 
‘ { i ‘ ion of himas sheriff Butth ld not designate 
i in not eligibl 11 They mizht 
t 1] ‘ ct only to this exception: That the man they 
teal ‘ of taking v tthey had the power to give We do not see 
{ ( wcame capable of taking ¢ after they had exercised their 
mavail t ippellant. Lf he was not eligible at the time the votes were 
‘ him, t ‘ tion tailed 
course your honors will see the pertinency this 
other questions that may arise and compelled 
read portions the opinion which not refer the particular case 
i hand mn order to use intelligently those portions that do: 
If hue n ‘ t the time the votes were cast for him, the election failed. 
doy ow it can b ssumed that by the act of the candidate the votes 
rea we ffeetual because not given for a qualitied candidate, be 
effectual to clect him to otlice 
the the State Nevada the relation Nourse rs. 
Clarke Nevada, 566,) which, true, may treated obiter 
dictum, because was found there that the resignation had been ef- 
fectually made before the eleetion, the court discussed this question 
attorney the day was incapable being chosen 
the attorney-general the State, because provision 
the State constitution the effect that Federal oftice-holder 
hall elig civil protit under this ‘Which 
word says this arned court, ‘means both being legally 
chosen and capable legally 
shall appointed Who The State 
voters the State; not the Legislature the State; not the 
the State; but the State appoints. The State appoints 
from among qualitie or, Which the same thing, the State 
ppoint bn t may not appoint a disqualified person, Now, the State 


appoint disqualified person and the disqualification one con- 
tained the same constitutional provision quaiification, limita- 
tion, restriction the same constitutional clause which gives the 
right appoint, part the same sentence attached the grant 
The appointment refers the the State, the act 
the State the day which Congress has named the day upon which 
choice elector can made. that day the State shall 

ppoint, but shall not appoint person not legally qualified hold 
the office. 


Commonwealth rs. Cluley (56 Pennsylvania State Reports, 270) 
the election went back the the Indiana cases the next 
highest competing candidate was declared elected—going beyond the 
Grow suppose the result the contest was unseat the dis- 
person seating his next highest competing candi- 
the which are commented upon the decision 
Gulick va. New, Indiana, 93, and the various authorities 

will found which 


and text-writers this subject, one, 


favors the 


idea that the election one constitutionally disqualified 
can by 


any possibility result, not elect the next highest 
anything else than failure elect; and Congress its 
legislation this subject bas its purpose the same dire 
Thus the one hundred and thirty-third section the Revised 
Statutes provides for case vacancy occurring when the 
clectors shall meet cast their 134 provides for 
case where the State shall fail elect; that, where the State 
fail elect the day provided, the electors may appointed 
subsequent day such manner the Legislature such State 
These isions law which have been force since the 
act January 23, that statute were attached, and not sepa 
rated the vised Statutes and thrown into two separate sec- 
tions; these two provisions law which were then attached each 
other indicate the meaning the law-makers this generation and 
the last furnish remedy case the election one disqualitied 
under the Constitution. 

shown that the State Florida has acted under the one 
hundred and thirty-fourth section the Revised Statutes, then the 
vote Florida not diminished reason the fact that the 
7th November one the persons voted for was disqualified. 


didate, 


Src. 134. Whenever any State has held an election for the purpose of choosing 
electors, and has failed to make a choice on the day prescribed by law, the cleetors 
may be appointed on a subsequent day in such a manner as the Legislature of such 


State may direct. 


Searcy vs. Grow, California Reports were true ruled 
allthe American cases which have held that the next highest 
peting candidate was not elected, that the case was one non-elec- 
tion andrendered necessary anew election, then respectfully submit 
that the one hundred and thirty-fourth section the Revised Statutes 
provided for the State Florida remedy for the mischief which 
she was found onthe 7th November have been subjected. She 
have provided presently show your honors 
was done the State Rhode Island, meet the exact contingency. 
not the case non-election one where there has 
been attempt hold election which this section refers. 
This provision law operates whenever any State has held elec- 
tion for the purpose choosing electors and has failed make 
choice onthe day law. Then the electors may ap- 
pointed day insuch manner the Legislature such 
State may direct. 

every elector every State the United States were disquali- 
fied, would not true that there was election held failure 
make choice? every elector the State Florida was dis- 
would not true that there was election held, but 
choice? the State Pennsylvania, the case 
Cluley the people had again elect if, New York, Furman 
Clute, the people had again if, California, the case 
Searcy Grow, the people had again elect, then would follow 
that, all the four electors the State Florida were disqualified, 
would clearly case failure make choice, and the people 
would have again elect, provided the Legislature confided the 
people, under section 134, the function electing for the second 
time and did not exercise was done Rhode Island. 
Omne majus continet 

failure make choice where single disqualified candi- 
date runs against another officer, failure make choice 
there provision statute law the United States contemplat- 
ing the emergency and providing remedy, and the power ap- 
pointment with the State and the opportunity remedy with 
the State, then submit that must shown that the State has 
taken advantage provision the Revised Statutes, section 
134, the single vote lost. 

The question came directly before the judges the supreme court 
Rhode Island the case George Corliss, who held the office 
member the Centennial Commission under the United States 
the day the presidential election. The governor, under the au- 
thority the statutes, submitted the judges the supreme court 
that State five questions: First, whether the office centennial 
commissioner was office trust and profit, which they answered 
majority voices that was, such disqualitied the holder 
for the elector President and Vice-President. Second, 
whether the candidate who plurality votes created 
vacancy declining the office. Third, whether the disqualification 
was removed the resignation the said office 
Fourth, whether the resulted the election the 
candidate next highest number votes; failure elect. 
reason the disqualification the candidate who re- 
ceived the plurality the votes given there was election, could 
the General Assembly grand committee elect 

The judges answered the first question said majority 
voices, that was disqualifying fact hold the oftice commis- 
sioner the United States Centennial Commission, and all their 
voices agreeing answered that “such candidate who received plu- 
rality dec lining the did not create that the disqual- 


Db 


ification was not removed the resignation the oftice, but that 
the disqualification did not result the election the candidate 


| mn 
ELECTORAT 
444140) 4d 
_ 

| 
| 
| 

| 
t 


ELECTORAL COMMISSION. 


next vote, did result failure elect, and that there was 
election, that the General Assembly grand committee might 
and the General Assembly grand committee did elect. 

PRESIDENT. Who gave the 

Mr. The opinion signed all the judges, Thomas 
Durtee, Burges, Potter, Charles son, and Stiness. 
was question submitted under the constitution and laws that 
State. this time order that may possible satisfy 
Commission that the construction which place section 134 

Revised Statutes the correct construction. 

answer the fourth question which was this, not, does the 
result the election the candidate next vote 
failure elect,” the court answered: 

think the disqualification does not result the election the candidate next 
ut in a failure to elect. 
ind it has been held that where electors vote for an ineligible candi- 
d <I ing his disqualification, their votes are not to be counted, any more than 

y were thrown for a dead man or the man in the moon, and that in such a case 


the opposing candidate, being qualified, will be elected, although he has had a 
rity of the votes 


And such the rule Indiana and was established early 
day Maryland Chief-Justice Samuel Chase that State, and 
has continued force, informed, down this time, and been 
enforeed very judges Rhode Island sustain this 
the following references: East., 210; Reg. vs. El. and 


But even in England, if the disqualification is unknown, the minority candidate 
is not entitled to the office, the election being a failure. (Queen vs. Hiornes, 7 
Ad. and E., 960; Rexvs. Bridge, 1 M. and Selw., 76.) And it has been held that to 
entitle the minority candidate to the office it is not enoug rh that the electors knew 
of the faets which amount to a disqualitication, unless they 0 wise knew that 
hey amount to it in point of law. (The Queen vs The Mayor c., Law Rep., 3 Q 

In this country the lawis certainly not more favorable to the minority candidate, 
State vs. Giles, 1 Chandler, Wis., 112 Smith, 14 Wis., 497 ; Saunders rs 
IIaynes, 13 Cal., 145; People rs. Clute, 5 151.) The question submitted to 

does not allege or imply that the clectors, knowing the disqualitication, voted 
e inelicible candidate in willful detiance of the law ; and certainly, in the ab- 
sence of proof, it is ad to be presumes ad that they so voted. The only etfect of the 
disqualification, in our opinion, is to re nider void the election of the candidate who 
disqualitied, and leave one place the electoral college untilled. 


The answer the fifth question, “If reason the disqualifica- 
tion the candidate who received plurality the votes given there 
was the General Assembly grand committee select 
elector,” was the The court discussing another 


question had cited the seventh section the general statutes Rhode 


chapter 11, wit: 


any clectors, chosen aforesaid, shall, after said election, decline the said 
prevented any cause from serving therein, the other when 
met in Bristol in pursuance of this chapter, shall fill such vacancies. 

They had decided that disqualification did not create acase va- 
cancy. 
they held have been passed under the authority contided the 
State Rhode Island the one hundred and thirty-fourth section 
the Revised Statutes. 


“Our statute (General Statute, ch. 11, seetion 5) provides that if by reason of the 
votes being equally divided, otherwise, there shall not election the num 


| 


has not resulted the choice compete andid 
and furnished the people the State Florida, did 
State of Rhode Island, ample mse to save themselves fro 
all misadventure, from all the consequen 
innocent evil, enabling them nave opportunity, 
the ional provision that Con 


“ress deter- 


mine the time choosing the electors. 


Mr. GREEN. Mr. President and gentlemen of the Ele 
mission, that the duty whieh 


etoral Con 
ws been assigned to me con 
way of opening the views which the counsel 
for the objectors to return No. 1 feel it necessary to make under t 


orders the Commission read them this morning. That portion 


| of the opening argument which relates to the second branch of the 


vl we leave 


order has been disposed friend Judge 
just there with single additional suggestion which have been 
desired make, namely, that this shipping commiss 
being one to be filled by the court could be “as surrendered up or 
resig ned the court itself; that the so-called letter resignation 
sent to Judge Woods, and for aught this Commission knows by him 
still retained, fails perform the sought imputed 
until reaches the records the receives some recog 
nition from the court that letter had been sent 
messenger effect could have been given until reached 
the archives the court; mere fact its Judge 
Woods himself gives other greater validity than had been 
the pocket the messenger the 
Moreover desired call the attention the 


Commission 


the the clerk the circuit court read evidence this 


They then considered another statute Rhode Island which 


ber of electors to which the State may be entitled, the governor shall forthwith | 


convene the General Assembly at Providence for the choice of electors to fill such 
vacancy grand think this provision covers the 
contingency Which has happened, and that, therefore, the General Assembly in 
grand committee can elect an elector to fill up the number to which the State is 
entitled. The law of the United States provides that “whenever any State has 
election for the purpose choosing electors, and has failed make choice 
on the day preseribed by law the electors may be appointed on a subsequent day, 
in such manner as the Legislature of the State may direct.” 


have, then, the unanimous opinion all the judges Rhode 


Island the that the which insist well 
taken, that the acts Congress are furnished for the purpose 
ering all the cases that may arise, order that the constitutional 
provision may have full force and effeet and yet that the State may 


morning. have not the paper before me, and therefore may not 
state its date with but recollection that con- 
tion his office had yet reached the archives the court 
these suggestions I pass to the other branch of the case. 

The order which has been read this morning directs the re- 
ception and consideration all evidence submitted the joint con 
vention the two Houses the President the Senate, 
with the certificates which were also presented him the joint 
and order that may distinetly understand where 
have arrived the progress the this great ques 
tion, proper for consider what were the papers presented 
the President the Senate the joint convention the two 
Houses. 

They were, first, what known return vhich has been 
printed for the use the Commission. consists three 
ments. Thefirst oneis the certificate of Governor Stearns, dated 6th 
December, 1276, under the seal of the State, and attested by the 
secretary state. purports the list which contemplated 
the Although that list may not state the exact 
and true fact, it would seem to be not objectionable in point of form. 
Next follows the certificate signed Pearee, 
and Long, the Hayes electors, stating that they had, pursuant the 
Constitution and laws the United States, been appointed electors 
and had assembled the State and had voted ballot for 
President and Vice-President two distinct ballots, stating the 


; and with 


r 


first certificate the result for President and with like preamble 


not deprived its opportunity fully represented the 


college. The inhibition the Constitution being peremp- 
tory, were there such provision that contained section 134, 
the vote the State would necessarily lost, unless could 


shown some principle law, the authority some decided 


case, that the election candidate possible not- 
withstanding the disqualification contained constitutional in- 
hibition the character here referred to. 

But peradventure, mistake and without the intent violate the 
spirit the constitutional provision, mere misadventure the State 
may have selected one its electors all its electors per- 
sons holding disqualified offices, and therefore, said Congress, when- 
ever there case non-election any State the Legislature may 
provide method supplying the defect, and whenever there 


case vacancy the Legislature may provide method supplying 


the oce urs when the college ele tors meets, 
which occurs when election has been held. 
election has been held, there provision statutory law meet 
the case all; but the one hundred and thirty-third section provides 
for the case vacancy when there has been qualified person 
elected, and the one hundred and thirty-fourth section provides for 
the case non-election when election has been does not 
contemplate the case where election all has been held, but 
explicitly provides for case where election has been held which 


the result that Samuel 


stating the result for Vice-President the second 
the Commission please, all that contained what known 

Certiticate return consists certificate Mr. Cocke, 
the attorney-general the State Florida, the that 
attorney-general the State Florida and member the 
board canvassers, and that the authentic returns the votes 
cast the several counties the State Florida the election 
held November, 

Said returns being on fil of the secretary of state, and seen and « 


sidered by me, as such member of the board of State canvassers of the said State of 
Florida, it appears and is shown that Wilkinson ¢ ill 


in the « 


And the other Tilden electors, naming them— 
lectors of President and Vice-President of the United States 


That, under the act of the Legislature of the State of I 


were chosen the four « 


board of State canvassers, no provisi m has been enacte ne any rT 
vision contained in the statute law of this State, whereby the result shown and ap 
pearing by said returns to said board of State canvassers can be certilied to the 
executive of the said State. 

Next oath office the part Call and the other so- 
Tilden electors, and then the Call and the other 
electors their having met according law and having balloted for 
President and also Vice-President ballots and certifying 
Tilden, of New York, received 4 
votes for President and Thomas Hendricks, the State Indiana, 
votes for Vice-President. Attached this another 


one: 

And we further certify that. having met and convened as such electors, at the 
time and place designated by law, we did notify the governorof the State of Florida 
the executive of said State, of « appointment as such electors, and did ply to 
ind demand of him to ca to be delivered to us three lists of t! ! os of 
electors of the said State, according to law, and the said governor did refuse to 


liver the same to us 
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them, 
State 
State board canvassers original the law creating and 

termination the highest court the State Florida; and 
with view that the Commission may informed the precise 
which were under consideration this case that 
your attention the exhibits mentioned that 
will found, upon inspection the document and the record, 
that arose out transactions the same board canvassers 


and follow the construction given the State courts the 
Therefore, considering what are the powers thi 


atutntes. 


the same election, and passes directly upon the legality the same 


return the attorney-general and the elect- 
‘ ( min 1 lov the ih of office on the part of the electors, be- 
ition made these electors and the attorney-general, 
the board State canvassers, solemnly 
least evide before this Commission 

are stated it. appears from this 
ra ite smade by the attorn y-general that by the returns of 
t cleetion on file in the office of the seere tary of state, seen and 
the other Tilden electors were duly chosen and appointed 
electors for the State and also supplies the evidence 
satisfy the inquiry why the attorney-general should 
make this certificate and why the governor did not, because the 
themselves certify that they made application the gov- 
ernor proper certificate and that refused give them. 

Certificate or return No. 3, which was received, as it appears from 
the statement made the Presiding Officer the joint convention 
the day sostated him tothe joint con- 
vention Thursday last, consists several papers, and proceed 
i to call the attention of the Commission to what those papers are. 

the State bearing date the 26th day January, under 
recites tirst act the Legislature the State Florida the 
electoral vote of the State of Florida, as cast at the eleetion held on 
the 7th November, recites the making the canvass un- 
der the anthority the act, according the laws and the interpre- 
tation thereof the supreme court the State 
recites that the said canvass the Tilden electors were duly deter- 
declared, and certified have been elected elcetors the 

the office secretary recites that—in quo war- 

proceedings the said Robert Bullock and others, the 
electors, were relators, and and others, the Hayes 
ol re respondents 

rm ireuit « t of this State for the second judicial cirenit, after full consider- 

of the and the proofs prodrced on behalf of the parties respectively, by 
its j ment determined that said relators were, at said election, in fact and law, 
elected such clect icaiust the said respon lents and all other persons. 

its mode proof, this has before this day such 
carry conviction the mind every member 
the that court the State Florida quo war- 

procecdings, the judgment that court upon the pleadings 

the proofs, was held and determined, not merely mat- 
law but also matter fact, that the Tilden electors were 
entitled office against the Hayes electors and all the world be- 
governor then, pursuance another act the Legis- 
lature the State the 26th January, makes 


and certifies list the the electors chosen, appointed, and 


aforesaid, which contains the names the Tilden elect- 
ors. the first paper what known return 

the Tilden reciting that the execu- 
tive had caused three lists of electors to be made, certified, and deliv- 


ered one which was thereto annexed, which appeared 
hat they had the 7th November, been duly appointed 
and then that they the tirst Wednesday December, 
the Tallahassee give and cast their votes 

and did such electors ballot vote for President and 
ident the United States, and,the ballots having been 
pened, inspected, and counted, the ballots were given for what are 
called the and then follow the lists votes 
cast for President and Vice-President the form required. 


next paper this return act the State 
under the date the 17th January, certitied the 
secretary state under the great seal. This act provides for 
board State canvassers and them meet forthwith the 
the state and proceed canvass the returns 
the election electors and determine and declare who were 
elected and appointed electors the shown the re- 
provide that the mode which shall adopted this board 
canvassers for determining and laring the votes shall the law 


the court the State Florida two 

cases the Bloxham rs. Gibbs and the ease Drew ra. 
MeLin, latter one which has been known the mandamus 
proceeding instituted Governor Drew against McLin and the 
other the State board, and which proceed- 
and the opinion the court regard thereto 
the Commission have before them and will find House Document 
No, 35, part 3, and known as the exhibits. 

These documents course are not evidence before the Commis- 
sion strict sense that word, but respectfully submit 
the Commission that inasmuch order determine this question 
they must arrive construction the statutes the State 
their duty, the rule every court the United 
States, consider such decisions binding and conclusive upon 


suprenmic 
mes se ot 
the 
embers of canvassing 
ings mandamus 


mission will find 


action of 
contest, 


the board canvassers involved the 
The Commission will learn from the opinions and from the 
exhibits that the decision the supreme court the State Florida 
full upon the point which has been argued before them 
They clearly demonstrate that the action the State board can 
vassers November last, which the Hayes electors claimed 


have been rightfully elected, has been solemnly pronounced ad- 
judication the supreme 


court that State unauthorized, 
illegal, and void. Now necessary for interject just here 
any anthority upon the point the binding etfect this decision 
the State And yet, perhaps, will convenient 
here any the Commission please, from the time 
the case Shelby rs. Wheaton, 361, through Green 
Neal, Peters, Christy Pritchett, Wallace, Tioga Rail- 
Blossburg Railroad, Wallace, 137, down Elmwood 
Macey, 229, unbroken line decisions will and, 
correctly apprehend the force and effect this judg- 
ment the Supreme Court the United States, the adjudi- 
cations this highest tribunal the State are deemed and 
taken part the very statute itself, and that other courts 
considering what meant the statute, what the legislative in- 
tent,exercise independent judgment criticism upon the language 
itself upon its scope, meaning, effect, but accept were 
incorporated into the very body the itive act the construc- 
tion thus placed upon the highest judicial authority the State. 
The court say in the case of Green vs. Neal: 

The decision of this question by the highest tribunal of a State should be con- 
lered as final by this court, not because the State tribunal in such acase has any 
bind this court, but fixed and construction State 
its own court makes part the State law. 


si 


Returning now the consideration this return No. the Com- 
that the third section the act the board 
and sign certificate containing words written full 
length” the result that election, and that that certificate 
recorded the office the secretary state book kept for that 

Next following this act the Legislature the certificate the 
board State canvassers organized under this law which have just 
read and dated the 19th day January, and which presents 
the consideration this tribunal, county county, all the returns 
for presidential electors file the the secretary state 
with all the details the number votes cast each county, for 

each one the persons voted for, and the end itis 
tabulation, the result which shows the election the Tilden 
electors, one and all. 

that the Commission thus far have not only the certificate the 
governor the the main fact issue before this 
but they have detail, county county, all the votes cast for elect- 
ors President and Vice-President, and statement show- 
ing the election the Tilden electors. true that they have not 
mass doucments, sent with the objections tiled the 
returns true they have not all the original precinet returns be- 
fore them; but they have that before them which answers practically 
the same purpose. They have made due law 


the State authority showing, far needs inquired into 


just here and now, precisely how many votes were cast for the Hayes 


electors and precisely how many vtoes were cast for the Tilden elect- 
ors every county the State Florida. 
Then follows another act the Legislature. 
spoken; the canvassing board ‘erected under State authority has 
and now the Legislature, another branch the government, 
speaks the same unmistakable tones act the Legislature 
the 26th January, The preamble recites that 
tothe returns from the several counties the secretary state’s 
that according the canvass made the board, the Tilden 
electors were chosen such manner the Legislature the State 
had directed that the original canvassers had interpreted the law 
detining their powers and duties such manner give them 
power certain returns, and did under such errone- 
ous interpretation exciude certain returns, which interpretation had 
been bythe supreme court and ille- 
also recites that Governor Stearns means such illegal 


The executive has 


acton misled, deceived—no allegation fr: true there—but 
misled deceived this erroneous interpretation the boardof State 
canvassers, founded upon their erroneousinterpretation the 
deceived the illegal and erroneous canvass the canvassers, did 
erroneously cause made certified list containing Hayes electors, 
when fact such persons had not received the highest number 
votes, aud that conducted according the rules 


pre- 


| 
| 
| 
we 


and adjudged the supreme court, were not appointed 
receive such lists from the governor, and that 
Tilden electors were truly appointed electors and entitled have 
heir names made upon list and certified the governor. ‘This 
the preamble this confirmatory 

then section declares that the Tilden clectors were duly ap- 
pointed and authorized act and their acts are and con- 
and declared valid, and that they were appointed on, 
from, and after the 7th November, The second section au- 
thorizes the governor make and certify three 
transmit them the manner therein mentioned; that the electors 
are meet Tallahassee, and that they are give additional 
certificate the votes which had been cast them the 6th 
December, and send that the President the Senate re- 

then, the Commission please, this return have 
tically all the branches the government the State Flor- 
ida speaking with unanimous and united voice the same 
and certifying the same fact which the question now before this 
tribunal for decision. 

upon this evidence that this question now determined, 
and the kinds evidence may thus They 
cousist first lists purporting made the under the 
lists made out under and that article the Con- 
stitution. these prove themselves, they both have the same force 
and effect and this would loss determine which 


{ 


any event this testimony must be deemed inconclusive. The second 
evidence are the lists the executive under the one hundred 
and thirty-sixth section the United States Revised 
not presume this stage the case re-argue the question 
necessary after what been already said. Moreover 
conceive that the order itself practically determines that question 
the negative, for permits These governor’s certili- 
cates are not essential. They are not made indispensable 
sive exclusive invested with any particular force the 
statute. Their permanent would not fatal the validity 
the vote the electors. They are mere requests, not obligatory 
the duty imposed him. And here, the Commission please, beg 
leave attention the message Governor Hancock the 
Commonwealth which will found appended 
which shall hand up, bearing the date the day 

Gentlemen the Senate and the House 

the Constitation the United States America, each State appoint, 
such manner as the Legislature shall direct, electors of President and Vice-Presi 
dent. By a late act of Congress it is e: acted * that the supreme executive of each 
State shall cause three lists of the names of the electors of such State to be made 
and delivered the electors before the tirst Wednesday 
in December.” 

I fee] the importence of giving every constitutional snpport to the General Gov- 
ernment, and Lalso am convinced that the existence and well being of that Govern- 
ment depends upon preventing a confusion of the authority of it with that of the 
States But that Government applies itself the people the United 
States in their natural, individual capacity, and cannot exert any force upon, or by 
any means control the oflicers of the State governments as such ; therefore, when 
an act of Congress uses compulsory words with regard to any act to be done by the 

preme executive of this Commonwealth, I shall not feel myself obliged to obey 
them, because I am not, in my oilicial capacity, amenable to t.at Government. 

My duty as governor will most certainly oblize me to see that proper and efticient 


certificates are made of the appointment of electors of President and Vice-Presi- | 
and perhaps the mode suggestcd the act above mentioned may found 


be the most proper. If you, genUlemen, have any mode to propose with respect 


the conduct this business, shall pay every attention it. 


Gentlemen, not address you this time from regard the 


proceedings of the General Government with a jealous eye, nor do I suppose that 
Congress could intend that clause their act but 
wish to prevent any measure to proceed through inattention, which may be drawn 
into precedents hereafter, to the injury of the people or to give a constructive power 
Where the Federal Constitution not expressly given it. 


This injunction, therefore, not mandatory its 
not obligatory upon the State not addressed the elect- 
ors who cast the votes the tribunal which counts them; but 
athird party act for the convenience the electors and 
the tribunal. But has been intimated, and may 
argued perhaps, that this certificate return No. did not arrive 
the seat Government before the first Wednesday January, accord- 
fortieth section the Revised Statutes the United States. 
spectfully submit the Commission that this provision the Revised 
Statutes the United States section 140, well the direction 
section 136 the delivery the lists the execu- 
tive the electors, merely directory. Upon that subject desire 
call the attention the shall not stop read it— 
what said Sedgwick Statutory and Constitutional Law, page 
the edition 1857, and also recall the attention the 
Commission what was said Lord the case the King 

Burrow’s Reports, page 447. 

Phere is a known distinction between the circumstances which are of theessence 
of th thing required to be done by an act of parliament and clauses merely direct- 
ory. The precise time many cases not the essence. 


} 


Now if the Com 


will consider what were the reasons which induced the 
the United States prescribe the times 
submit that they will come the couclusion that the times 
sence and that they are not essentia rpose which the Levgis- 


Delay the 
limits cannot produce 
any invalidity work any legal The reason the 
‘rnor is directed in section 136 to furnish the list on or before the 


meeting the electoral college was doubtless 


lature had view when they 


hat the college i LV 


not hindered annexing the lists the first day their meeting 


they choose then annex them their statements the votes 
they cast for Presiderit and Vice-President. There is no « xpress li- 
rection anywhere which requires that the electoral 


Ollege, after it 
shall have met and cast its ballots, shall 


proceed make 
out the lists which are transmitted the President the Sen- 
ate. There express declaration anywhere, either the Consti- 
tution the that they not immediately proceed 
make out and certify their lists, which are sent the President 
the Senate, their action shall nugatory. 


he main facet which 
determined is, did the electors vote according the con 
tutional they did vote, the list which they are 


send the President the Senate may can convenient 


done made out and sent; but there absolute requirement 
that they shall be so made out and sent immediately. 

The tirst Wednesday December tixed the statute for the 
meeting of the electors. The delivery of the statement by the elec 
ors of their votes by messenger tothe President of the Senate at the 
seat of Government is to be made at any time before the first Wednes- 
day January. Thirty days are thus allowed for transmission and 
with this provision the electors’ statement their votes were 
made out and the list the governor obtained and annexed any 
time that the delivery should made within the thirty 
true that the statement the votes forwarded mail and 
the statement deposited with the district judge are required 
sent forthwith; but the one transmitted messenger would 
good the others reached the seat Government 
And matter notoriety that the has 
never, ever very when the deposited 
with the district judge has ever been called requisition has 
reached the seat Government. time fixed any the 
statutes the United States for the arrival the seat Govern- 
ment the certificate deposited with the district judge. was 
received any time before was used the counting the 
votes, we submit that that would be sufficient. The vote could not 
objected because had not arrived earlier, 

Now, taking all these statutory together, they exhibit 
precautions that the votes shall received before the count. 
That is the point to be arrived at, that the votes shall be received 
before the counting takes place. Whether they get there one day 
after the meeting the electoral college thirty days after the meet- 
ing the electoral college immaterial. The arrived 
is that they get to the seat of Government before the count. 


The specifications of the times at which or before which acts shall be done to 
furnish evidence to the counting tribunal as to who have been appointed electors 
and for whom those clectors have voted are merely directory The times are tixed 
so that each act shall be done in season to enable the next step to be promptly taken 
and in season to enable any failures to be remedied. These limitations of time are 
precautionary and remedial; they are intended tosave and give eilect to the voir 
The y are not snares to betray and destroy the votes. 


This line argument carried out more fully the printed brief 
which shall submit the Commission, and therefore pass an- 
other point. contend that these certified lists which are con- 
tained return No. and furnished afterward, are 
submit the proposition that such acts not done 
within the time prescribed law, not thereby become incapable 
being done afterward. They not only remain capable being 
done, but the duty public officers subsists full vigor 


and operation, and the right compel their performance 


accrues for the very reason that the time limited the law 


has 

beg call the attention the tribunal upon that point what 
said the court Queen’s Bench Adolpbus and Ellis: 

It would be too great a triumph for injustice if we s hould enable it to postpone for 
ever the performance of a plain duty only because it had done wrong at the right season. 

This same idea illustrated the doctrine the courts regard 
often invoked the very ground that the time 
fixed law for acts the case The Mayor 
Rochester The Queen, Blackburn and Ellis, page 1024, the 
court say: 


Ve are of opinion that the court of Queen's Bench was right, and ought to be 
affirmed. It seems to us that Rex rs Sparrow, 2 Strange, 1124, and Rex Mayor 
of Norwich, 1 B., and Adolpus, 310, are a rities m the point, and that tho 
principle of those cases establishes the doe © that the court of Qu » Bench 
ought to compel the perfori ince of a public duty b public « ra, alih the 
time prescrib ad by statr or the rformance of then has passed. 


And particular refer what said the supreme cot 
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New York the parte Hill 42, which was 
election case Coming up on proceedings for n andar nus: 

of N York City were required by statute to certify the result 
‘ lay subsequent to t closil ot tl polls, or sooner, 
\ ‘ 1 4 on the 2th of April ; the result was not certified until 
1 


Phe return was held valid notwithstanding, and the mandamus was 


directed commanding the mayor administer the oath the 


I idea which we understood to be thrown out in argument, that the return 
1 xth ward wa IL because not « p d till the 14th of April instead 
of the 13th, 1s altoge di Notl ettled, as a general rule, 
1 that erea eg san act to lone by an officer within a certain 
for a public purpose, t tute shall be taken to be merely directory; and 
1 he neglect | duty illowing © prec tive to go by, if he afterward 
perfor the publi not suffer t lelay 


I next eall the attention of the tribunal to another piece of evi- 
dence which isof the third class, namely, the act the Legislature 
January 17,1877. ‘This curative act, simply allowing and requir- 
piece evidence supplied after the time within which 
the jaw requires the public furnish not trouble 
the Commission with going over again. simply their at- 
tention the fact that this what seeks accomplish. Itisa 
simply allows and requires this piece evidence 
supplied after the time within which the law required the publie 
furnish it, but before it is needed for the use inte rs itis 
allowing an act to be done nune pro tunc in furtherance of right and 


otlicers to 


justice, as courts sometimes do, curing a defect of form Be 1 the 
law-making power large discretion and and 
habitually does. 

has been this Commission rather than gravely ar- 
rued, that this act well the other act the State Florida 
this tribunal that neither these laws comes within the 
post facto laws. are restrospective and retroactive but 


not post facto certainly will not necessary for 
refer the Commission what said upon that subject 
Mr. Justice Chase Dallas, the celebrated case Calder 
Bull, more particularly what says the three hundred and 
ninetieth page: 


I will state what laws I consider ex post facto laws, within the words and the in 
tent of the probibition First ery law that makes an action done before the 
passing of the law, and which was innocent when done, criminal: and punishes 

wiion, Second. Every law that aygravates a crime, or makes it greater than 
when committed 


The PRESIDENT. Mr. Green, it is hardly neces wend to cite au- 
thorities to us that that isnot an ex post Sacto li vw within the meat ling 
of the Constitution 

Mr. GREEN. Tam happy relieved from further discus- 
sion of the character of these l vislative ucts. 

suppose anybody the Commission has 
any doubt about 

Mr. GREEN. Then the next piece evidence the actual can- 
vass the secretary state’s showing detail the 
votes the several counties and the election the Tilden electors. 


the order which was read morning, the light the gover- 


certilicate, this Commission has look into these quo 
proceedings with view seeing what they shall 


not discuss shall simply the attention the Commission 
passing the fact that they will find noted the brief already 
that the jurisdiction the circuit court the State 
ample and full, that the authorities are there cited, and 
leave ask the Commission refer them. only allude 
order that our learned friends the other side may take 
notice that conceiveand shall insist that even unde order the 
Commission read this morning, virtue the governor’s cer- 


which the commenceme return No. this Commission 
look into and consider the quo warranto proceedings and their 
effect upon the question now before us. 
only additional authorities that desire the attention 
Commission toon the subject that quo warranto are, the Com- 
monwealth Smith, Pennsylvania State Reports, page 59, where 
Mr. Justice Woodward, delivering the opinion the court, held this 


IT have no doubt that quo warranto brought within the term of an office may be 
w itt tL alter tin term has expired 
And the case Hunter rs. Chandler, Missouri, page 435, where 
try the right public may tried after the term has expired 
the holding has resigned, the information was filed the 
roceedings fore resignation took place the term had ex- 


he sixth class of evidence—— 

PRESIDENT. hour only left your 

GREEN. finish ina moment. The sixth class evi- 
dence the confirmatory act January 26, nothing 
that ask the attention the tribunal what 
stated the brief which hand up. 

ission please 
the tribunal that even upon 


before you, 


often the preservation the Union and the maintenance 


that testimony, meager iscontended be, there but one proper 
conclusion to be arrived at, namely, that this voice of the State of 
which uttered not only its and legislative 
but by its judicial cde partments, shall be respected, and that this 
Commission cannot come any other determination than that the 
vote the State Florida truly contained the returns and 
and not correctly returned the return 

one can more aware than how inadequately have en- 
deavored rise the height this great argument. have 
failed your jadgments judges, shall not appeal 
your patriotism statesmen; but here this place consecrated 
the memories those early senatorial contlicts which resulted 

the 
Constitution, the recollcetion the decisions the 
most august tribunal upon earth which accustomed here assem 
ble in favor of human freedom and of human rights; in the name otf 
the American people; the name that Constitution which all 
have sworn uphold and maintain; the name that Union 
form and perpetuate which the Constitution was framed, and that 
liberty which once the origin and the result that Union; not 
partisan; not advocate Mr. Tilden Mr. Hendrick 
nor yet Mr. Hayes Mr. Wheeler, but Amer- 
ican citizen, speaking American citizens, demand your jadgment 
for the right. 

The PRESIDENT. will now hear the other side. 

Mr. Mr. President and gentlemen the Com- 
mission, this morning before knew how thoroughly all that part 
the papers that were laid before this Commission, which relate 
those matters occurring subsequently the date the electoral 
vote, had been disposed your order, had arranged speak 
very few minutes regard those matters—their competency 
this Sinee into court and heard the decision 
Commission excluding the offer testimony the date 
the service process the quo warranto case, all that part the 
case Florida which had proposed discuss seems 
thoroughly disposed and such discussion rendered unnecessary. 
only because the other side discussion has been 
with regard the matters subsequent the electoral vote 
that venture what would not otherwise do, make some few 
remarks regard the legal values those matters that follow 
point time the date that vote. 

will observed reading what has been here called certificate 
No. that there can reasonably possible claim that the record 
the proceedings quo warranto any sense way before this 
The only papers before the Commission are those which 
submitted the Houses and those papers, thus sub- 
mitted, the reis but one allusion this proceeding quo and 
that where the governor, Drew, states that— 

poh a proceeding on the part of the State of Florida, by information in the nature 
of quo warranto, wherein the said Robert Ballock, Robert B. Hilton, Wilkinson 
Call, and James E. Yonge were relators and Chorles Il. Pearce, Frederick ¢ 
Humphreys, William IL. Holden, and Thomas W. Long were respondents, the 
cirenit court of this State for the second judicial circuit, after full consideration of 
the law and the proofs produc ed on behalf of the parties respectively, by its judg- 
ment determined that said relators were, said election, fact and law, elected 
such electors as against the said respondents and all other persons. 

That the only thing that before this Commission, will 
not claimed think, even the other side, that there any evi- 
dence the record before this body that any judgment quo war- 
ranto was ever pronounced, The governor cannot make you acquainted 
with the existence the record that way. The action the Com- 
mission excluding that copy the record such 


judgment tendered moreover excluding all evidence 


about the date service process taken tion with all else 
which has transpired—makes entirely and utterly certain that 
have reached stage the case where least that proceeding and 


judgment quo warranto are excluded. regard the certili- 


cates No.2and are, regard the matter, and for pre- 
cisely the same reasons which exclude the quo warranto case, now ex- 
cluded the order that has already been made. Still, since discussion 
the other side regard the effect these papers, and 
has been indulged in, desire make few statements the way 
mere propositions rather than extended argument, regard 
the whole matter the legal effect upon the electoral vote 
actions the State functionaries occurring after the date such 
vote, 

Now state foundation proposition regard all 
election matters—whether the the legislation Jan- 
uary, the quo warranto, the canvass the improvised returning board, 
any other act post dating the electoral vote—in these words, that 
power, bestowed the Constitution upon the State, appoint- 
ing electoral college for the election President and Vice-Pres- 
ident the United States such, its very nature, and the ne- 
cessities the case, that every act the State accomplishing the 
‘appointment’ must antedate the performance that one single 
function which the appointee competent discharge under the 
Constitution.” that proposition sound, then course all that 
the gentlemen say the effect the decisions the 


rest here upon the testimony determining the signification their own statutes, all the decision 


which have been referred regard the obligation all Feder: 
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tribunals follow the interpretation which the State courts put upon 
the ir own statutes, loses all signilicance in this case. In other words, 
if, when the electoral vote of a State has once been cast by men en- 
dowed with every muniment title the office which 
the laws the State enabled them hold the date when they 
must their first and last official act, the powerof the States ma- 


nipulate that vote, their jurisdiction over it, has gone away from the wishtostate with the 


States the nation, then, course, these acts Florida done after 
the electoral vote, the frantic change the result 
tional election, lose every semblance legal 

[he strongest statement have heard the position the gen- 
tlemen on the other side in regard to the grounds on which they rest 
their claim right the States handle means quo warranto 


and the like the electoral vote after has gone under seal the 


President the Senate its substance this: is, they say, com- 
petent for the States, not appoint electors after the voting day, 
not qualify them after the voting day, but competent for them 
through their courts, after the voting day has passed, make inter- 
their own election laws which shall act backward, 
shall throw light and bindingly decide the question who rival 


claimants were the true functionaries the State that voting 


day, and thus competent for the States settle the question which 
the two rival bodies were really the lawful electors the State. 
That think, about the substance the strongest statement 
have seen this claim zealously pressed the other side, 


it 
ing power the State after the electoral vote cast destroy it, 


and unseat President though elected electors who held 
favor their title every judgment, determination, and certiticate 
which was possible tor the State bestow under her existing laws, 
the time when the electoral vote must cast and sent off, un- 
der seal, its Federal custody. 

Let analyze that claim fora moment and see not utterly 
The Constitution express terms limits the powers 


the that matter which has denominated tersely the 


word this tirst point there can debate. The 
utmost power, the furthest reach the States regard this mat- 
President stops when“ stops; nota hair’s 
breadth beyond that anywhere can the State creating your 
President the popular vote. Then when get the sense 
the word appoint” know the boundary the powers the State 
this 

Now, sirs, what gentleman this Commission, learned 


all these great constitutional and legal ideas, will say me, 


‘there are some functions the nature 
vhich make ‘appointment’—which the States may exer- 
cise the has passed away and all its duties are done for- 
proposition that simply reduces the Constitution 
and this whole debate, submit, the most intense and unmitigated 
Therefore every act the State the way exercis- 
ing power must “appointment,” and “appointment” the very 
nature the case follow the day when the first and the last 
and the only the functionary must, the Constitution and 
law, completely and not plain, therefore, 
thus far, that was the design the Constitution, the express 
requirement Constitution, that every act the State being all 
appointment, and appointment only, shall antedate the vote? 

Mr. Commissioner THURMAN, does notinterrupt you let 
ask this: Suppose granted that every act which constitutes 
the appointment-must made before the day when the electors cast 
their votes, does follow that there can inquiry afterward 
any appointment was made? 

Mr. SHELLABARGER. come that moment, and 
thank the Senator and member the Commission for the sugges- 
really the same idea which alluded when under- 
took state the position the other side well could, 
whether acts subsequently the day voting and the appoint- 
ment may not looked throwing light deciding upon the 
matter who the appointee really was, made the day the 
question, deserves fair, frank, and square 
answer, and shall make proceed, well ean. 

all, when the Constitution confessed design that the 
power the States over the votes shall stop the moment puts 
them under seal, then that confession involves the admission that 
that the moment which the States must have completed all the 
scrutinies and trials they can employ adjudging who are her 
ors. other words, elector the voting-day endowed witb 
all the insignia right, with all the apparent title office that can, 
according the then existing State machinery, held that day, 
every possible legal intent, against the States, the elector both 
facto and after that any power can try the title not 
the State, but the nation. That arises out the very nature this 
sui thing with which deal, this dual Government ours, 
having likeness any where else the governments the world 
the law-books the world. case where two sovereignties 
than that—combine their powers the process inaugurating gov- 
ernment and of creating the executive branch of a powerful people, 
In transmitting succession ; a process wherein the boundary-line be- 
tween the powers the two sovereignties carefully marked the 


i} 


j upon these provisions of the Constitution of stifiering the States 
Constitution. That boundary the point where the vote judgment quo warranto acts legislation any other act 


tion still 


until after the performed, then she 


1 goes to the capital. At t before that v« the S 
have done her last act adjud vho are her electors 
stowing the evidence f their title. 
When that process complete the part the State, 
she permitted transact the way appointing her electors has 
been discharged according—to repeat what moment ago, and 


nost care about my words—w he 


ithat polit- 
ical transaction the State has been discharged according the 
quirements of law of the State as Lupon the day of vot- 
ing, then the power over the 
complished process government the part State, and the 
power the State over the subject-matter has passed fore 
from that 


licitude, and not State 


+1 ‘ 
tile UNISLE 


the State 


Federal care and so- 
other words, and state proposi- 
form, every part 
which proposes make use the business making 
eral elector must placed point time front the 


cause that day the power the State over the sul 
completely and forever ended. 


t becomes moment on 


another the machinery of a State 


behind, be- 


Now, the way enforcing this view, let take some propos 


tions that seem to me to be exceedingly conclusive in regard to it. 
the first place take the common, plain, every-day, 
lawyer sense of the thine, and how does it look then? Everybody 


agrees that the trial the 
the appointme nt itself. 


matter as to who is appointed is a part of 


concede that within the power 


of the State to try the title of her electors. She can try it by quo 
she can try any machinery she within 


the province the State try the question her own machinery 
as to whom she has selected to cast her vote; but if she makes any 
part that machinery way that the trial cannot come 
must content herself with 
such scrutinies as she has arranged in advance of the 
the function the elector. How wouldanact 


which read: enacted, That this State 


discharge of 
rislature sound 


reserves to herself thy 


| power to try by quo warranto who were her Federal elec tors after the 


time when they are compelled cast the electoral vote. 

not such act its very face, simply monstrosity 
Would help any add the Provided, That somebody 
shall start the quo warranto suit before the vote is cast ?” 

Suppose you sli 
placed any part the 


nid see that deliberately 


asystem government 
t.ial or 


contest of an eleetion to an office 
after the office by the very organic law must have been performed 
and passed away ! You would would you not. that such a sys 
tem was simply ‘To give the power here claimed 


would not only this degree insanity, but would also enable 
the States to contest an election after every possible funetion of the 
office must have been discharged, and also places this contest and 
destruction of the vote by the States after the time when all the State 
power over the vote carefully More even than 
enables any one who can manipulate the courts 
render election the people impossible, or, 
merey the courts. Surely such not the insanity the 
stitution. this view, therefore, repeat, that the States must, 
the very nature the case, place their election machinery for test 
ing determining, whether her returning boards, 
in quo warranto, or in W hatever tribunal she may ple ise, the question 
whom she has selected before the time when the office expires, her 
powers over the vote have ended and her act has become 
government act the State. 

But another 


this; 
the States to 


best, within the 


ture 


step. Everybody Constitution’s 


}and its history both combine to make everybody agree—that the 
reasons why the Constitution held back from the States and 
within the nation the power to fix the day for counting the vot 


also the requirement that the day shall the same all the States, 
also the requirement that the vote shall ballet and that shall 

remain under seal from the moment of its casting until the day of its 

counting—those are the Con 


ble for the States 


all to be in 
tution for the vital purpose rendering impos 
intrigue after they knew the votes sister States for the chang 
ing of the result of the election. They meant that no post hae jud: 
ments, political intrigues, subsidized courts, should enabled 
to destroy the votes of States and unseat a President after they had 
found ont just how many must 
judgments quo warranto, unseat President elected and 
even inaugurated according all the forms law. And here let 
remembered forever that order unseat Presidents mod 
ern plan of post- lection quo warranto it 1s not necessary that any 
rival should have voted All that 
needed is that enough quo warrantos shall be got to adjudge bad 
enough the electors the suecessful party change the result. 
The third volume Elliot’s Debates, 
stitution, section 1475, and every other commentator on that subject 
state the reason of tl the power of the States ov 


votes election day, sealing them up, and them 


votes destroyed, by hased 


on the day. 


page Story on the Con 


ic stoppil 


same day just as I have stated it now No debateis possible with re 
gard to that vital object or about that beir r the ce mm. or at leust 
the leading design, of these provisions. Now what will be the ef 


yject-matter 1s 
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at tive of a State’s vote, after they I e found ont how their sister- 


‘ ot ! the Tesu by rt | 
i ‘ ‘ | mig this «¢ ‘ the ele 
is over, and all power over t! subject-matter of the election ha 
destroys every object for which those provisions making 


the voting-day the same and the like were put into the Constitution. 
have found out how sister-States have voted and have 
learned that only requires say nineteen votes destroyed 
own name, and without the leave of my State, (as is done in Florida,) | 
will unseat the electors State and unseat President, 
then have turned the Government into farce and the Constitution 
evolting to every mind that 1 now address; and yet I defy the inge- 
counsel devise reply which will show that these oppor- 


tunities for mischief, nay, sirs, these mischiefs themselves, will not 
come if yous ier the determination by the States of who were their | 


electors come after they have found out how the other States have 


But the reply is made to that, ‘* We commenced our quo warranto 


the vote was Pray, gentlemen the Commission, tell 
how does that relieve the subject its you 
just in this position. Mark, you, this was an information (and so it | 
every State they enact) upon the part, not the 


tate, but of a set of defeated candidates. it therefore puts it in the 

ts, Who attack and destroy the title 
the greatest the world, and precipitate the nation 
and The mere fact that such one 
chooses such private, speculative, ten- 
tative quo warranto, before the voting done, and thus putting 
f inthe position of preparing for emergencies after he tinds out 
how his sister States have voted—putting himself the position 
the situation,” the situation taking time the 
forelock, hold the reins, puts him the position de- 
feating and defying the provisions of the Constitution setting bounds 
othe powerof the States over the votes, thereby causing them all 
be trample dl ih. 

All this done the simple act private individual ina 

court—in partisan conrt, starting that cannot 
tried until long after the election over—starting for the pur- 
pose holding the reins and commanding the situation. How does 
that launching of a suit before the vote relieve the subject of its ditti- 
the slightest degree. submit with the utmost 
deference both the learned counsel the other side and the 
not the slightest. You cannot travel ineh that 
Without destroying the guarantees that the Constitution has 
the Union. Was that not wise—do not the debates the Constitu- 
tion show you the sagacity and the marvelous foresight your fath- 
ers When they made that was impossible for the States tind 
advance their own action, how their sisters had 
the perils this hour, nay, the appalling dangers which now 
trust in God are passing away, in which we see these attempts to 
overthrow the votes of the States becanse so few overthrown will 
the result, impress anew with the wisdom the provision 
all the States take off all their hands the same 
hour from all pre sidential votes ? 

But, gentlemen the there another part this 
theme that equally and indeed have not fol- 
lowed the points that marked brief have gone 
many them care over now, except the one that 
how come to, 

the very able argument that was offered Mr. O’Conor 
stated what seemed the strongest proposition his 

ide that did state was stated reply our proposi- 
tion that the elector who the election day was endowed with all 
the insignia office which the State laws enabled him hold that 
day, and whothus endowed cast the vote the State, that snch 
cer, endowed, had fact and law then and thereby accomplished 
an act of government ; that whether he were an officer de jure or de facto, 
still being upon that day so endowed, so IN OFFIK E, SO ac ting in the ae- 
occupancy with all apparent right, that case such 
act government, that thereby the act the State 
was accomplished in law—it was government, not mere election, but | 
Was our proposition, and that, therefore, whether facto 
eleetor, provided had all the evidences and insignia right, the 
act was good the act the that. But was 
met what, position that can betaken against 
with less strength than was stated the distinguished 
author of it. It was about this: ‘ 


You are mistaken, gentlemen; that act government 
not exercise power one oflice, which, not sus- 
tained, stricken down, would hurt some third person, some public, 


states the nature the legal characteristics this business 
| State casting its vote by its electors. That is government, bless you; 
that more than election: government. the last act 


other not your case,” says Mr. O’Conor, 
iis is your case: your case is thatofan attempted vote, that vote by a 

ernment in (ransitu; it is arrested by our process in the nature of a 
warranto, and therefore not all the case exer- 
cise of authority.” 


One the errors that position, the one that strikes the 
fatal one, and with the utmost deference, that 


a 


i 


the State exercising its part the creation is, 


therefore, when done, accomplished, done, 


position is, conceive the truth this point, utterly 
fallacious that assumes legal status that does not belong the 
case you are dealing with, case where State has endowed her 


with all the right which her machinery, enables that elector 


hold the day that must vote. has every appearance 
of right. Now the law says, the Constitution says, the necessities o 
the case say that man thus endowed that day when the act 
accomplished, ever, can perform act government, and 
does it. Therefore the hurt, the community hurt, your 
country hurt, the Constitution, allits designs are hart, 
act government performed forever performed the 
day that pertormed, men who had every 
right that the State laws enabled them have the day when 
whether jure not, and his act government 
when performed under all the apparent rights that 
electors were surrounded 

enforcement that view, suffer call your attention 
some language in the case of Potter vs. Robbins, in Clarke and Hall's 
this case what error about the very learned gentlemen 
the Commission will me, that understand that ever since its 
the way exposition, the law the upon the sub- 
ect which was pronounced the year the 
Senate the United States, one the most celebrated debates 
that ever occurred, far know, the the Senate, 
regard the question right seat the Among the 
men who debated and who sustained the position that 
stated that about read, you will find such names these 
Bell, Calkoun, Clay, Clayton, Ewing, Frelinghuysen, Kent, Mangum, 
Poindexter, Preston, Webster, and others, embracing course some 
the most illustrious names our country, nearly allof whom par- 
ticipated this debate and who voted sustain the proposition that 
about read. was case where the Legislature Rhode 
Island, after had elected Mr. Robbins the Senate, undertook 
asubsequent meeting the Legislature declare that election worth- 
less, take back, place the place Mr. Robbins Mr. Potter, 
whom they six months after they had elected Mr. Robbins. 
The report the case discusses the power the State withdraw 
the act election the one hand and the power the Senate 
the other hand look into the question whether some mem- 
bers that Legislature were were not entitled vote. Upon the 
question the power the State take back any part its act 
creating Senator, and also the question the power the Senate 
look into the question the individual right members vote 
the body that composed the Legislature, the report that case used 
language that now read: 


In the performance of this duty, the State acts in its highest sovereign capacity, 
and the causes which would render the clection of a Senator void, must be such— 


And call this language because the most terse, 
the best stated that have seen the subject— 


would destroy the validity all laws enacted the body which the Sena- 
tor was chosen. 


must the destruction the body itself, and cannot inquire 
into the eligibility the persons that made the election. Now, omit- 
ting some, read 


But where the sovereign will of the State is made known through its Legisla- 
ture, and consummated by its proper official functionaries in due form, it would be 
dangerous exertion power look behind the Commission for defects the 
component parts of the Legislature, or into the peculiar organization of the body 
for reasons to justify the Senate in declaring its acts absolutely null and void. 
Such a power, if carried to its legitimate extent, would snbject the eatire scope of 
State legislation to be overruled by our decision, and even the right of suffrag 
individual members of the Legislature, whose elections were contested, might be 
set aside. It would also lead to investigations into the motives of members in 
casting their votes, for the purpose of establishing a charge of bribery or corrup- 
tion in particular ca These matters, your committee think, properly belong to 
the tribunals of the e, and cannot constitute the basis on which the Senate 
could, without an infringement of State sovereignty, claim the right to declare the 
election Senator void, who possessed the requisite and was 
chosen according to the forms of law and the Constitution. 


What now the application that this Manifestly 
this: The closest analogy which have all under our system 
government this choice the States electors the one have 
just read from, the choice Senator. The language the Con- 
stitution regard the election Senators that they shall 
chosen the Legislature, and that that choice shall such man- 


4 
( 
1 
voted, | 


the Legislature shall prescribe; almost the precise words 
Constitution regard the manner choosing electors. 

true that the Senate itself, having the large, unlimited range 
vision that belongs courts when trying quo warrantos, having the 
trying the election its members, cannot without invading 
the States behind the action the legally constituted 
Legislature for the purpose inquiring into the eligibility the 
men who the appointment, cannot strike down that act the 
Legislature except adopt the words thts report, for causes that 
render the laws passed the Legislature invalid. that 
so, say regard this limitation the powers the Senate 


one side overthrow the action the States making the election, 


and also the other side limiting the powers the States take 
election that accomplished according the forms law, 


mit, utterly true beyond fair room for debate, that when the States, 
whose power limited single act appointing according the 
requirements the Legislature electors, have made that 
ment. have made the only day that they could, have made 
men who held that day every vestige and indication right 
such the limitation between the Senate and its mem- 
how much more true must that this body 


having power but the power care not now how latitu- 


dinary you may make that word signify for the purposes this Com- 

ission, still but power count—how much more true must 

that under your power count you cannot assume that these 
appointed according the form every law that existed 
election day, holding all the authority that the Legislature 
them hold that day, every that was 
possible hold under the laws the States that day, that you 


except the mode proof its when stops where 
did, that was the party his 
they used commission the date 1572 and proved 
tion the office August, 137 understand that when 
the certilicate of ¢ ernor and the ve ( 1 State is in the very 
process of counting to be que ned in the presence of the two 
Houses Congress exception that shall proceed for its prosperity 
upon the power of the exceptor to find an old cor ission and then 
take advantage the unreadiness want notice that the excep- 
tion was raised argue from the ancient that all things 
remain they were until contra ted. The danger that proposi- 
tion transaction this nature once discerned. Let 
whosoever take the burden proving that the 7th day No- 
vember one of th » certified electors having thu nt of the seal 
and authority the State ing been 
when the proot stops there, the the friend, the lawyer 
whose dealings are fill out the dead commission, 


nabled | 


with other power than the power count shall back and de- 


stroy quo warrantos anything else that act after the accomplish- 
ment the election President, and thus throw destroy, 
overthrow election accomplished according forms law? 

Gentlemen, say without exaggeration and without falling into 
any extravagance that comes from heat debate, that inevita- 


true that you suffer men start away down the piepoudre 


courts our country their own private motion, quo 
bills the Legislature, any act that shall unseat the 


the United States before the day counting, you can unseat him 
after. challenge gentlemen show where that rule law that 


shall say “thus far thou mayest go, and further.” 


you can 


unseat Mr. Tilden to-day, being the President, judgment 


ottice, for there limitation upon the power, and there 


principle that compels the courts that have jurisdiction war- 


and whose simply started before the vote, make their 
decision after the count February, principle that compels them 
make their decision before the inauguration day and you establish 
that rule and you have once put the power the States, 
have already remarked, overthrow the Constitution, destroy 
this its very citadel, and end the life the State. 

thank you, gentlemen, for the very singular kindness with which 
have been listened to. 

Mr. EVARTS. Mr. President and gentlemen the Commission, 
the wisdom the method and order this examination adopted 
the Commission has fully proved itself its execution. The intelli- 
gent and experienced and learned minds acting the Commis- 
sion saw once that the decisive lines the controversy were 


determined upon the limitation their powers and the limit- 
ation the and the means for producing those 


upon which those powers were toact. the full discussion accorded 
counsel, and the deliberations the Commission extended dur- 
ing the periods their private session, the result disclosed this 
form and this effect, that this Commission will receive noevidence 
and will merely inspect the certificates that the Constitution and the 
laws the United States have authorized for transmission, and 
such received the President the Senate, have been opened 
the two Houses, save one particular, that aiding them in- 
spect these certificates, and within the limits the information there 
disclosed, determine and advise the two Houses Congress how many 
and what votes shall counted for the State Florida, will re- 
ceive evidence touching the eligibility one the named electors 
appointed. that determination not understand the 
sion have overpassed the question, what the effect the ac- 
ceptance rejection vote thus challenged for ineligibility, but 
have decided that that point they will receive the evidence that 
may offered order that they may determine the first place 
whether upon the facts the exception taken vote 
maintainable and secondly, whether, maintained 
upon the facts, the methods the Constitution and the duty now 
presently being discharged, permit any rejection from the 
cated vote transmitted and opened the vote elector upon 
that ground. 

will first deal with the question fact. call the attention 
the Commission the proposition that the point exception under 
the Constitution, the matter proposed under the 
Constitution, simply this: that the time his appointment 
filled office honor emolument under the United States. 


|} in the statutes of 


stops with his necessa month 


of August, you have 


failed find that actual possession and use the even pre- 
sumptively, beyond the date, for reason was given the ness’s 
evidence why his knowledge stopped there unless the action the 
stopped there 

You must dispose this question fact upon some method 
strictness suitable the transaction which you are 
engaged and suitable the duty, not under 
organized and arr: commission like this, but ordinary 
discharge of constitutional duty by the two Houses in their joint 
convention and that there claim, the preof there stop- 


I now come tothe that that ste 


and the llenged comes this, that 
early October rned writing his oflice the cir- 
judge that circuit and received from him acceptance 
the resignation, such judge proceeding him turn over 
whatever of public The for the exercise of the oftice he held to the 
collector of th ld d h the oilice, such judge at 
the same time advising the collector of the acc pted resignation and 
the devolution the office upon him, followed the evidence 
Mr. Humphreys that thereafter, from the early day October, 
himself discharged no part of it clutic ned held out no professions of 
eapacity to discharge them, and moreover that the collector from 
that time thenceforth until the period inquiry, the 7th 


November, and perhaps till now, 


discharged 
its duties. 


Upon this plenary and apparently conclusive proof objection 
made that the appointment was made the cirenit court, the 
resignation could only made and received the court ses 
sion, and that no such session having taken place, within the mean 
ing of the Constitution of the United States which prescribes as a 
qualification for that not exereise office under 
the United States, Mr. was the United States 
beyond the presen ition. The office 
and exercised until was need 
the office being the service pre 
scribing that when I this kind the cellector 
should discharge the duty ress 

Upon that state law, view the existing lecislation Con- 
eress the subject resignations which shall call your atten 
tion, is it to be pretended for a mor nt that there was any power to 
hold that office the performance its duties one 
moment beyond his ni? ¢ 1 it I pretended that, beyond the 
necessity of the conve of the re nation as determining that 
will, executed and placed in the p erof the authority thus made 
its depositary, he coul v held under any law,if there had been any, 
his sureties under jurisprudence the obliga 


tions sureties, for the failure perform acts duties after 
his office was thus 

Besides, look at the nature of this disq ialification as proposed to 
the voters in the State of Florida and those who produce the candi 
dates and name them voted the title, the paper-title 
back in the archives of eourts or oflices, to be searched for, by elect- 
ors determining whether their fellow-citizen, Mr. Humphreys, shall 
receive their know who are the possession and the 
exercise of offices under the Government of the United States, by thei 
action, by their public possession, and exercise of the office; and now 
when Mr. Humphreys, the knowledge his neighbors Pensacola 


and the community throughout the State of Florida, is out of his 
office and its constant duties are performed another from and after 
the date October, are they lose the their suffrage the 
production of a certificate that in 1572 he held the office? I thinl 
not. 

have said that would ask your attention the only provisior 


the United S 
the question resignation 


929 


this yolume, 


ites that bring their bearing upon 
and they are found three pages 


201, and 277, 
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Mr. Commissioner ABBOTT. Are you quoting pages sections? 

Mr. EVARTS. Pages. 

Mr. Commissioner ABBOTT. The Revised Statutes? 

Mr. EVARTS. Yes. They relate only resignations military 
ofticers enlisted soldiers the nature desertion. Now, under 
scheme laws that from the foundation the Government until 
now has never lifted finger restrict the right citizens retire 
from office their mere will, who shall say that within the property 
this electoral qualification and this count it, this evidence 


But the authorities seem very the right resigning 


Without even acceptance. In section 260 of Mr. MeCrary’s book, I 
read 


W here the law requires an oflicer resiguing to do so by a written resignation— 


Where the law terms requires oflicer resigning 
Written resignation— 
sent the governor, not necessary that the governor should signify his 
vweceptance of a resignation to make it valid. The tenure of office, in such a case 
does not depend upon the will of the executive, but of the incumbent. 


Mr. Commissioner ABBOTT. not that case where the law ex- 


pressly provides that the oflice may resigned the party 


written resignation without any acceptance 

Mr. Commissioner you will so. 

tion in writing. This careful commentator quotes it as a law that 

A civil officer has the absolute right to resign his office at pleasure, and it is not 

n the power of the executive to compel him to remain in oflice. 


And the authorities for this are given the first volume 
Lean’s Reports, page 512, where that learned judge says: 

There can be no doubt that a civil officer has a right to resign his office at pleas- 
ure; and it is not in the power of the Executive to compel him to remain in office 
It is only necessary that the resignation should be received to take effect ; and this 


does not depend upon the acceptance or rejection of the resignation by the Presi- 


dent And if Pogy had resigned absolutely and unconditionally, I should have no 
doubt that the defendant could not be held bound subsequently as his surety. 
the People Porter, California, Resignation of- 
the resignation effectual without its accept- 
ance the appointing power.” You will observe that under this 
condition law, all the this making its ap- 
plication necessary result from the nature the and the 
tenure not limited any way,all that was necessary was make 


permanent vacation the oflice, evidenced the conduct the 


resigning officer, and followed not necessarily any necessary proof, 
but followed the possession and discharge the 
took the officer out his place within the disqualification qual- 
iheation concerning it, 

might refer very important proposition made Mr. Manager 
the impeachment Mr. Belknap found page the 
volume part this Congress, the two concluding para- 
graphs the first column that page. will not time 
reading but was there laid down the authority the 
Representatives through their managars that this coun- 
try the acceptance of a resignation was not essential to vacate office, 
and that the English authorities the contrary turned upon the 
peculiarity their their: ystem which exacted maintenance 
oflice against the will 

Mr. Commissioner With there stated, that 
the class offices which person could compelled mandamus 
fo accept, 

but that was drawn from the Eng- 
lish cases. 

Mr. Commissioner early New England cases. The 
pt. 

Mr. But there believe contended, certainly 
matter public knowledge and history, that the United States 
service there are such civil and pretense any such 
obligation has been set forth. have been rest upon 
the working maxim our polities that none resign. 

Now, I will consider, and very brietly, the question of ineligibility 
made apparent proof aliunde, bearing upon the question whether 
the vote omitted the count. That question, not open 
discussion, will nevertheless occupy but very brief period, 
must assume that open, that there has been determina- 
tion that ineligibility made appear extraneous proof would lead 
the rejection the vote. This clause the Constitution which 
simply exclusion from the oflice elector, left open 
the appointment the States, persons filling seats Congress 
under the United States, clause the Constitu- 
tion not executing itself and not law; and when, there- 
fore, the presence the two Houses, the transaction commences 
counting the presidential votes, objection that kind can 
heard entertained, because Congress has not filled out the legisla- 
tion necessary provide the means adducing advance, 
one way and the other, and the effect that given the pres- 


the greatest weight all our matters before the 
Supreme Court—the case Groves Slaughter, Peters; 
from page Look that question was presented. The con 
stitution Mississippi contained this 

The introduction of slaves into this State as merchandise or for sale shall b pro 
hibited from and after the 1st day of May, 1833. 


the buyer gave his notes for the price; and the question was whether 
the notes could be collected. The courts of Mississippi held that 
they could not; and the Supreme Court the United States, with but 
two dissenting judges, held that the constitution did not execute it- 
self and that until legislation was provided that was have that 
was not executed. The court had the advantage their 
decision the arguments the ablest men the bar; Mr. Clay 
and Webster both appeared this case and other very eminent 
lawyers. and 501, Mr. Justice Thompson, giving the 
opinion the court, said 


After that date they were imported for sale; they were sold; and 


Admitting the constitution mandatory upon the Legislature, and that they have 
neglected their duty in not carrying it into execution, it can have no effect upon the 
this article. Legislative indispensable carry into 
effeet the object of this prohibition. It requires the sanction of penalties to effect 
would be a misd meanor, punishable by tine, this would be entire ly inadequate to 
the full execution of the object intended to be ac complished. What would becon: 
of the slaves thus introduced? Will they become free immediately upon their i: 
troduction or do they become forfeited to the State? These are questions not 
easily answered. And although these difficulties may be removed by subsequent 
legislation, yet they are proper circumstances to be taken into considertion when 
we are inquiring into the intention of the convention in thus framing thisarticle. It 
is unreasonable to suppose that, if this prohibition was intended per se, to operate 
without any legislative aid, there would not have been some guards and checks 
thrown around it to secure its execution, 

Now suppose this injunction the Constitution mandatory the 
States not appoint electors those who are within the 
disqualification, Congress has not undertaken execute it; the States 
have not undertaken execute any procedure which votes for 
persons shall cause the failure the vote the State. 
They have provided means; none have been exercised here, and 
submit this Commission that, laying down you must rule that 
issuitable the ordinary and orderly and unretarded progress the 
proceedings the two Houses when the President the Senate opens 
the two certificates and dealing only with the certificates and your 
judgment about evidence, unless this you must hold that 
this particular also, unless there statutory provisions the 
United States the State purging the lists, must count the vote 
that the State sends forward and that its governor where 
there question objection any other nature, which the case 
course now being considered contains, you are undertaking deal, 
the process counting the vote, with question settled 
fact antecedent the appointment, and you are exposed final 
and irrevocable rejection the vote from the mere casual impression 
uneertainty evidence. 

This subject, then, being rejected from further consideration, 
understand there matter left but for the execution this Com- 
mission the duty accorded the act Congress under which 
organized, determine out the materials these three cer- 
tificates what and how many votes are counted for the State 
Florida. 

The first certificate subject criticism. You have rejected 
all means whatever questioning evidence what 
before the vote was cast, before the vote was certified the gov- 
ernor, after either those parts the transaction the time 
the counting. fact can intervene. This vote then 
counted, not because the best that seen, but the absolute 
fullness its title complying with all the laws that have been 
imposed Congress concerning the complete verification cer- 
The fact certified not gainsaid proof, for ex- 
There was offer proof between the fact the 
closed and recorded and the canvass certificated. 

This certificate then includes with every degree certainty and 
assurance the votes the State Florida, and there are four votes 
here, and there room for more. make therefore any 
practical importance the further discussion, there must appar- 
ent the two other certificates either such disparagement the 
such authenticity the latter should displace the one and 
substitute the other, there must such production rival and 
competing certificates leaves the Commission rest doubt and 
uncertainty which votes are counted. 

Now, you will not allow evidence outside this first certificate 
bearing directly upon its actual aftirmative authenticity and 
you will not allow any evidence collaterally the mere pre- 
sentation support any other certificate. another certificate 
comes here that, its own made superior ours, dis- 
places it. made equal ours, then there are two certificates 
and then you must determine which the two whether either 
entitled consideration. That leads ask attention these 
other certificates, called. the only that relates 
apparent act the election President the United States the 
part the State Florida, have been wholly without 
authority law, and this second certificate, far from competing 
with the first disparaging the first, confirms all respects; 


ence Let call your attention case the first place negatively, for wants the certificate the executive 
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worthless paper, far the Constitution and laws the United 
States are concerned and far the laws Florida are concerned, 
attorney-general that State, more power au- 
thority certify anything about the election than the commander 
the militia the State, carrying therefore its face invitation 
your hospitality and excluding itself from consideration its be- 
ing wholly without legal support the laws Florida and wholly 
unrecognized under the Constitution and laws the United States. 

But you treat paper, read for what says. shows 
you that the recorded canvass lay the secretary state’s 
oflice was the only transaction that election that the governor 
the State its laws could certify to, and that his certificate rested 
upon that fact and could not questioned for reason its not ob- 
serving the executive duty. Let ask your attention the true 
result this certificate, was well and firmly stated asso- 
ciate, Mr. Stoughton, when said that showed that would have 
been Violation duty the part the governor the State 
have certified looked anything else, provided you take 
this attorney-general’s certificate what the law is. describes 
himself attorney-general, and virtue that office one 
the members the board State canvassers the State Florida, 
and undertakes certify the authentic returns the 
votes the several counties the State Florida, said 
returns is, the county being file the 
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the secretary state, and seen and considered such mem- 


ber the board State canvassers the said State Florida, 
appears and shown” that the four gentlemen named chosen 
the four electors President and Vice-President the United 
States.” 

And I do further certify that, under the act of the Legislature of the State of Flor- 
ida establishing said board of State canvassers, no provision has been enacted, nor 


sauny such provision contained in the statute law of this State, whereby the result 
shown and appearing by said returns— 


That is, the county returns— 
to said board of State canvassers can be certified to the executive of the said State. 


that isnot complete exclusion the possibility there 


heing any reliance resort the laws Florida the part the 
executive any this evidence, these returns, any part them, 


what could supply such conclusion? And when you look the 
law Florida already brought the attention the Commission, 


and thus this Commission, what utterly nugatory, utterly 
fectual, utterly unauthorized any provision the Constitution 

You cannot count that, then, electoral vote. Nobody pretends 
that that coming here the January, reciting 
legislation not completed, think, until the and some quo war 
ranto judgment referred to that was terminated on the 23d or 17th 
the dates are utterly immaterial—is paper that the President the 
Senate was the Constitution required receive. was not 
paper that certified vote the not paper that can 
carry any means furnishing you with the vote the State 

will observed that the Governor Drew, pub 
lic knowledge shown to have come into his oftiee on the Ist of Jan- 
uary or later perhaps, but the term of his office dates from then, un 
dertakes authority act passed January 17, which had 
ordered new “canvass the returns said votes whieh 
was onthe 19th day January made according the laws 
the State and the interpretation thereof the supreme court” 
recite that four gentlemen named duly determined, 
and is, these canvassers taking transaction 
January under law passed and making serutiny 
ending the 17th—* have been elected electors President and 
Vice-President the United States for the State Florida” the 
past election November, shown said returns;” and further 
recites that— 


proceeding the part the State 


| formation the nature of 
quo warranto wherein the said Robert | 3. Hilton, Wilkinson Call 
and James E. Yonge were relators, and Ch , Frederick C, Humphreys 
William H. Holden, and Thomas W. Long poudents, the cirenit court of 
this State for the second judicial cirenit, after full consideration of t law and the 
proots produced on behalf of the ies respec ‘ by its jud nt determined 
that said relators were, at said election, in fact and in law, elected such electors as 
against the said respondents and all other persons 

Now, therefore, and also in pursuance of an act of the Le lature entitled “An 
act to declare and establi tl wpointu t by the State of Florida of electors of 
President and Vice- Presi t of the United States pproved January 26, A. D 
1877, I, Git F. Drew, governor of the State of Florida, do hereby make and cer 

fy the following list of thes es of the said electors chosen, appointed, and ce 


clared as aforesaid, to wit. 


The certificate requir “l was a certificate to he delivered to the col- 
lege of electors at or before the day, and that is the only certificate 


which ean have any and here have gov- 


you tind that, part and the final part the transaction ap- 
pointing electors, the canvassers having made their report, the 


duty therenpon issue his certificate the electors thus 
shown which the final warrant the State Flor- 
ida their appointment and the justification their action 
voting. 

come now third certificate, called, and are proceed 
inquire whether there anything that which disparages over- 
tops the paramount authority the first certiticate. regard 
this certificate, say that paper having warrant whatever 
under the Constitution laws the United States the State 
Florida—I mean the laws the State Florida they ex- 
isted when the appointment was completed and when the vote was 
cast and certified and transmitted here. posthumous 
cate post-mortem action, never proceeding from any vital living 
college electors, but only the agency interested party 
purpose, taking effect after the whole transaction was sub- 
mit your honors, without making any imputation between po- 
litical parties, that the inspection this shows that, the 
transaction having gone and been completed within the purview 
the Constitution and the laws the United States and the laws 


the State Florida, government, coming into being the sub- 


sequent Ist January the change political parties, under- 
takes undo what has already been done. 

That proposes (without offense the arrangement the two par- 
ties this transaction) that one party was possession power 
during the procedure the transaction and was 


change party. would just the same the reverse 


the names the parties were concerned. can done, then all 


the and all the wisdom and all the contrivances that are 


this transaction the States final some point, certifiable some legislatures, that governors remote from responsibility seconded 


point, and son.e manner and some officer are for nothing, 
when there are new new interests, new legislators, either 
all the powers the changed government, the vote that has been 
deposited can corrupted, subtracted, obscured, 
Legislature, governor, judiciary, all enter into the transaction that 
substitute for the deposited vote the State vote that they then 
presently seek deposit, that its efficacy, not adequate for its 
own counting, shall displace the counting the completed transac- 
tion, 

This certificate, opened the President the Senate, and that 
mere act, laid before the Houses Congress and trans- 
mitted here, when the contents are opened and shown 
certificate under the Constitution the United States the act 
Congress the laws Florida existence the time the 
casting the electoral vote that State within its borders. 
under the aspect and the cover certificate transmitted the 
President the Senate connected with the election, made the vehicle 
carrying into ‘he physical presence and powers the two Houses, 


ernor who was not governor that time. 

Then, besides, we have all that is here stated to be absolutely pos} 
hac, subsequent the transaction, and only allowed present 
the day January just past, have some intluence upon the 
transaction that had been completed and been and that 
when the two competing certificates of the rival electors had been 
finished and placed in possession of the President of the Senate long 
before this authority arose. What becomes the Con 
gress, exercised under the Constitution, say that the votes shall all 
delivered the part the States the same not that 
a substantive provision? Is not that a hold that Congress by the 
Constitution was given concerning the deposit the electoral 
Certainly was. 

What becomes the provision the act Congress, justified 
the Constitution, that the elections other methods appointment 
that the State may use shall be on the same day? What does it 
mean? Does mean anything? Did our fathers trifle ques 
tions of punctilio and order? No. If it means anything, if means 
that must done one day, that not undone any 
day; and they would laugh the triviality the wisdom 
successors the great places the Constitution, the Senate and the 
House and the great judges of the land, if on the first occasion that 
one day, that meant that atter what was done was known, and after 
the importance of undoing it was understood, and after the change 


otf parties or the ambition of human nature made it Important to 
undo separate and various times what had been supposed 
to have been concluded and made sacred in the deposit that the 


Constitution had assigned for a finished transaction, that courts, that 


their transactions the opinion party and the po- 


litical interests should have the fingering of every vote for President 
until the counting was concluded. 

What are the prodigious claims here? That and 
lawsuit ina State court, begun and ended may afterward, be- 
gun you please but ended afterward, virtue that transaction 
the State’s completed vote retrieved and reversed; and that 
when justice’s court the first instance has decided, 
learned brother, Mr. Green, has said the courts the United States 
make low obeisance Mr. Justice White, and say: That the 
end the law; that the fiat the Well, supposing that 
we had succeeded in counting a President in under quo warranto, jus 
tified under the Constitution and the laws they now are that 
shall opened legislation the tribunals the country, and 
suppose that then quo warranto started prove that the Pres 
dent in his seat should be dislodged because some of the votes counted 
for him were not jure electors, and then proposed that the 
decision the State court “the be-all and the end-all” that 
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that whichever these candidates takes his seat Presi- 
dent the United States situation evenly balanced elections, 
his continued possession the Federal oflice upon the judgment post 
hac State that holds whenever quo warranto comes end 
due procedure their laws; that the title the President that 
acquired the count the votes Ohio New York was mis- 
count, count spurious votes, held and determined the 
State the independence its judiciary passing upon the question. 
What sort government, what sort Presidency, what sort 


and protections regularity and permanence 


under the Constitution are provided scheme perpetual four 
vears’ dependence upon quo warranto the State Nevada 

You then must never sight the you are 
what votes and how many shall counted the two Houses that 
terrupted day When you have determined that 
evidence shall not invade the regularity the tinished transaction 
the State defeat the regularity the under the 
acts Congress the time when the votes are sealed their 
packages and transmitted, when you have determined that that shall 
not invaded evidence, you have determined 
double decision that shall not invaded, disparaged, exposed 
any question mere certificate that its own agent and author 
and volunteer disturbance the counting the votes. 

PRESIDENT. 
Mr. 

Mr. EVARTS. have, believe, little unoccupied time. 

The PRESIDENT. yes. 

Mr. EVARTS. We do not propose to occupy it. 

The case submitted your side? 

Mr. EVARTS. sir. 

There are fifty-five minutes left for reply the 
other side 

Mr. MERRICK. Mr. President and gentlemen the Commission, 
the closing this has, regret say, been imposed 
upon me, more especially the protracted session this court the 
atmosphere this room has given mea very severe pain head 
hut, may it ple Ine 


Will any other gentleman speak your side, 


eri nit 
ce “ay. 

the other side their arguments to-day seem 
have taken even what they took the occasion 
the preceding and now seek exclude even inquiry 


Whatever into the subject-matter submitted this Commission for 


ion the this Commission, and shall proceed the 


their and while the learned counsel who just 
closed has eloquently called your attention the painful condi- 
tion that would presented should proceed election 
President the United States subject the delays that might 


incident to the vario 


judgments that might rendered quo 
for the purpose ascertaining the truth the 
election omitted call your attention the coun- 
terpart that picture, the condition Government should have 
with President walking the presidential chair along 
way st 
the people of this country are neither allowed to inquire through 
their representatives the Federal Congress nor through their rep- 


Commission considering the picture the learned gentleman has 
presented you, will find the counterpart even worse picture 


and one from which the mind and the heart every patriotic citizen 
will start back pained and shocked and agonized. 

All that have asked, may please your honors, and all that 
ask now under the rules evidence prescribed this tribunal, 
that the truth shall ascertained these regard which 
you act and that when that truth ascertained may become 
its necessary and legal results matter incorporated into 
the political history the country. 

point which the learned gentleman first addressed himself 
was that raised the counsel for the objectors this morning the 
vote Humphreys his position official under the 
Government, and both gentlemen have taken the position 
that are fastened fraud and illegality, either should ex- 
ist this matter, that there can inquiry the Congress 
the United this Commission, the two Houses Con- 
even ascertain whether elector coming forward and de- 
positing his ballot within the persons inhibited from hold- 
ing that elector the Constitution the United 
pardon, may please your honors, for using the word inhib- 
ited,” for speak person inhibited the Constitution from 
holding certain Federal speak person ineligible for 
certain reasons convey very erroneous impression the pro- 
vision the Federal Constitution the subject now under consid- 
eration. 

provision not immediately any personal dis- 
ability the individuals whom refers, nor directed immedi- 
ately any personal disqualitication under which such person may 
be, but the disqualification operates upon the power given the 


State, and disables the State from appointing such persons rather 


rewn with recognized frauds, perjuries, and crime, into which 


than disables the person from holding the office. This probably 
the only article the Constitution the United States which 
there anything the nature grant from the Federal 
ment the State. Throughout our entire system the Federal 
ernment becomes the recipient power from the States, and 
grantee of powers and not the grantor, or to speak more correctly in 
the phraseology the law, the donee and not the donor; but this 
particular instance power given the States appoint electors 
such manner their Legislatures respectively may think prope: 
and expedient. But, says the article: 

Senator Representative, person holding trust profit under 
the United States, shail be appointed an elector. 

You will see from the phraseology the article that limita- 
tion upon the power appointment rather than the 
disability the appointee. has the power appoint whom 
pleases within certain limitations, and when transcends those 
limitations exeente power which given but assumes 
act beyond the given power, and the attempted appointment 
necessarily absolutely null and void. And yet the learned counsel 
the other side would tell that, whether the State regards this re- 
quirement the Federal Constitution not, whether the State 
the execution the power delegated her shall appoint one whom 
beyond her power appoint not, are not the 
inquiry, forsooth, but accept final and conclusive presiden- 
tial the vote one whom the Constitution the United 
States has declared the State shall under cireumstances appoint. 

contrast with this provision the Constitution, and analogy 
develop more distinctly the view have presented, may 
please your honors, those provisions that relate the personal dis- 
qualification citizens the United States occupy the 
Representatives and Senators Congress. Those provisions direct 
that person who has certain disability who fails have cer- 
tain qualifications shall Senator Representative for instance, 
person shall Representative until attains the age twenty 
years; person shall Senator until attains the age 
thirty. Under the clauses the Constitution referred to, 
dividual elected the House Representatives before twenty 
age, but reaches that age prior the time taking his 

before reaches the age thirty, but attains that age be- 
fore takes his seat, that position. But 
personal disability that either the lanse time anything earth 
can dispense with, for limitation upon the power, and the 
State exceeds the power granted the act void from the very day 
was attempted performed, and the who assumes 
the ballot when appointed excess that power appoint- 
law and every ordinary view power the law regarded 
blank. 

Now, may please your honors, maintain that the State 
Florida, should that you hold the tirst valid, has 
appointed one her electors the Federal 
ernment, and thus exceeded her power. Upon that there are 
so, was the time the appointment The learned counsel the 
other side require that should limited the strictest possible 
proof the fact his incumbency the day the appointment. 
apprehend that far legal principles are known and 
when you have once proved the individual, the 
presumption law follows and goes with you and the proof 
upon him show that that incumbency has ceased 
not for trace the fact his continuing oftice down from the 
day hisappointment. prove the commission under the broad 
seal which holds that oftice, and then superadd that com- 
mission the fact that has discharged the functions that office 
period time somewhat near date the period his appoint- 
ment, the presumption law that acted under the commission 
from the date his appointinent and the present time, until 
that presumption rebutted evidence upon the other side. 

But the learned counsel the other side had the officer himself 
upon the stand; and the resignation proved that not 
resignation, then, matter course, did not resign 
all his own evidence, and was still the 
day his pretended appointment elector. The resignation, 
shown him, was private letter addressed the judge the cir- 
court, who was then forget the particular locality 
Ohio which the letter was addressed 

Mr. STOUGHTON. Newark. 

Mr. MERRICK. Newark, Ohio; and the receipt letter him 
from the judge indicating his that resignation. The 
statute the United States requires that this appointment shall 
made the court, and any resignation necessary all, 
hold that is, and the acceptance resignation, that res- 
ignation can only made tothe power that gave the appointment, 
and the power that gave the appointment the only power capa- 
ble accepting that resignation and relieving the party from the 
the official position. 

The court being the power that gave the appointment, 
was the court that his resignation should have been sent; 
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and acceptance was necessary was the circuit court that should 
ive given that acceptance, and the acceptance should have ap- 
the records that court ever given, alongside 


the commission, nullifyi ing the commission the same sanctity 
ecord which the commission had bestowing the office. But 
proof before this honorable Commission that there record 
that that the stands upon the records the 
urt to-day unimpeached and unimpaired any recorded resigna- 
in of the officer that it clothed with official power; and I respect- 
fully submit that, until that resignation there recorded, until that 
accepted the power which gave and appears 
cord, this party still continues 
Mr. Commissioner HOAR. Mr. Merrick, should like ask youa 
question which perhaps will convenient state now and you can 
have just referred, prov ides that person holding any office under the 
nited States shall member either House during his continu- 
ance Now this gentleman had been elected Senator 


epresentative the States, and the judge the circuit court 
refused accept his resignation shipping commissioner, 


hold that never could have taken the Senator Rep- 
resentative? not, how you distinguish the case from the pres- 
ent 

his resignation had never been accepted would not have been com- 


COMMISSION. 


same situation, that one case the disability inhibition goes 
the power the State and the other does not. Now, the lan- 


guage precisely the same, that man shall elected the oftice 


Senator unless thir years oldand man shall 


petent act Senator the United States; but when elected 
the Senate the United States the acceptance the Senate the 


United States that individual Senator would have been his 
discharge from that provided had prior that time tend- 
ered his resignation the court. 

Mr. Commissioner HOAR. upon himself the incom- 
patible office suflicient discharge from the other one, that 
case not the taking upon himself the oflic elector 


been. was personal disqualitication man would ive 
that result. But where the taking the 
not personal disqualification the individual, but limitation 
ipon the power that give the oftice, does not have that effect. 


Mr. Commissioner ABBOTT. The that way would 
time very much later than the appointment, would not? 

Mr. MERRICK. Necessarily upon that distinetion 
that the one upon the power and the other dis- 
the person. 

Mr. Commlssioner ABBOTT. Mr. Merrick, understand you 
claim this case that acceptance not necessary, but still the 
resignation must the party court person appointing. 

had resigned, whether accepted not, the offer the resigna- 
tion necessary, and that must made the power that gave 
the appointment. Suppose had resigned the clerk the court, 
addressed the clerk Newark, Ohio, private saying 
shipping commissioner beg leave tender resignation 
“beg leave tender how would have been 
understood would have been understood resignation in- 
tended for the clerk present tothe court, and until got the 
court could not act his oflice, either with 
without any acceptance. 

The PRESIDENT. Mr. Merrick, commissioner the circuit 
court tenders his resignation the judge and the judge directs 
tiled the court, that acceptance 

Mr. MERRICK. When the court session act the 
court; the commissioner sends that resignation the clerk’s 
oftice there wait for the sitting the court and then filed 
during the session. 

Mr. Commissioner GARFIELD. Mr. Merrick, allow ask you 
you hold that case there should long vacation the 
court, the court should abolished law, the judge should 
die and for year two appointment made his place, this 
commissioner could never have resigned 

Mr. MERRICK. refer that case one the returning 
the South. hardly know such extreme case what 
reply make. 

Mr. Commissioner GARFIELD. understand your position 
that cannot resign except when the court session. 

Mr. MERRICK. cannot resign except when the court ses- 
sion; but presume that death and the abolition office and the 
extine tion government and the wiping out and the 
destruction whole people would make exceptions all principles 
law. 

The PRESIDENT. 
time, Mr. Merrick. 

Mr. MERRICK. 
branch the case. 

Mr. Commissioner MILLER. Before you pass from that, Mr. Mer- 
rick, should like ask question. You have been very much 
taxed, but know You say that the 
man who acce pts the office Senator Member the 
House Representatives, who ineligible holding another office, 
and the man who accepts and acts the office elector, being the 


rests 


2 resi 


not take these interruptions your 


Now, may please your honors, pass from that 


appointed 


where the ditference 


the question power the State? 

Mr. MERRICK. Iam not prepared answer that 
quoted the exact language. 


the languag 


Mr. Commissioner MILLER. Ido not know that the exact 
language, for the text not 

Mr. MERRICK. Allow look the Constitution before 
ans wer the question. 

Mr. Commissioner MILLER. not both State officers one 
sense at least, both elected by the power of the State? 

ber either House. Says the Constitution: 

No Senator or Representative shall, during the time for which he was elected 
appointed to any civil office under the authority of the United States, which 
have been created, &¢ 

No person shall be a I Repre sentative who shall not have attained the age of twenty 
five years. 

person shall Senator, who shall not have attained the age thirty 
years. 


But reference the electors that “no person shall ap- 
pointed,” following previous grant power appoint; and accord 
ng to the rules of law, wherever there is a power given to do an ac 

the donee the power can only execute according the law, 
when pursues strictly the limitations and the directions the 
You will perceive there marked difference the two 
ca 


if 


pass, then, may please your honors, from that 
first inquiry passing from itis what through the labors this 

with regard the testimony before you for consideration. 
learned counsel who last addressed you seemed under the 
impression, and force that impression upon your con 


‘Ss. 


sion 


sideration, that the order passed evidence should 
taken certificate No. and therefore evidence contained 
not the order passed this tribunal 


sel on the other side seem to have understood it. I 
stand the scope and meaning of that order to be that while you 
in the exercise of the powers of the two Houses of Congress and 
representing the Federal Government that regard will not be- 
hind the certificates, speak, impeach extraneous evi- 


the learned coun 


denee, yet you — consider whatever the State has sent you in those 
certiticates for the purpose ascertaining which certificate repre- 
sents the true wishes and will the State. The order is: 

That no evidence will be received except such as was laid before the two Houses 
by the President of the Senate with the ditferent certiticates. 

what contained the three certificates evidence before you, 
isevidence for all the purposes this and whatever evidence 


there No.3 show that that certificate contains the 


names the persons duly appointed the State Florida must 
either directly indirectly operate invalidate affect certificate 
No. 

Now what before you those certificate No. 


you have the statement Governor Stearns the appointment 
certain individuals electors, and certificate No. which the 
counsel seem treat with good deal indignation, not con 

tempt, you have the certificate the attorney-general Florida 
the appointment certain other parties electors the State 
Florida, and the further certificate from those electors that they 
applied the governor the State for certificate which was 

fused. submit principle law, sound itself, and 
reply the argument made the counsel who opened for the other 
side, and asatisfactory assurance against those serious consequences 
that seemed apprehend from the practical application and 

perience the positions advanced us, that entitled 
receive piece evidence from official appl ies for and does 
not get it, but refused, good position before court 
though had it. You cannot and will not 
upon that individual upon the interests and rights the 
the nation which that individual claims represent, the 
the delinquency official who has failed refused perform 
his duty. was not, the learned counsel the other side have 
intimated, that waited until wasseen how the had 


e 


There danger from this case whatever, would 
gest, that hereafter, the precedent favorable decision the 
objectors should reached, that door would thrown open 
frand and the bad passions men, the excitements 
and the acerbity party hatreds, interfere with the just result 
popular none the contrary, what seek 
and what ask for that those excitements should suppressed 
the calm voice reason this august tribunal and that men who 
would hereafter seek perpetuate political power through the in- 
strumentalities fraud, deceit, and bad practices should find the 
history the Government recorded to-day the 


gone, 


declaration that 
such iniquitous schemes, and designs will utter 
ures and for the production any result. Instead 


i 
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Waiting to se¢« how these elections had gone, as intimated by the coun- 
sel, instead its being case from which hereafter parties might 
cates that the men who claimed elected the so-called Tilden 
Florida went the governor, carrying with them major- 
ity the electors that State, and asked the governor give them 
the certificate which under th tatute law of the United States they 
vere entitled Phat governor, possibly influenced some 
those motives which the gentleman has kindly ascribed im- 
pel ing the action of other yr yple, declined to vive that certificate, 
and they were left look for the evidence they could find. 

Mr. Commissioner not interrupt you, 
should like, Mr. Merrick, hear you upon this point: that 
what you call the Tilden electors had never voted at all; the question 
quent State procees rs, to Show that the men who did vote, the Hayes 
electors, had no tit to vote? 

Mr. MERRICK. Most The State cannot have 
voice simulated. It 1 De s that on this occasion the true voice of 
the State was 3) ken: but if it had not been, there could have been 
ho move power at lvigorin the simu ated tones of het voice to reach 
the councils the Federal Government than there when those sim- 
ulated tones comet! ing along with the true sentiments of her peo- 
ple. The State not deceived and cheated that 
might on the day after he yt ople voted have instituted her quo war- 
ranto standing in the presence of her own judicial tribunals, clothed 


ith the majesty her executive power, and appealing her judi- 
hority asked, what right you assume exercise the 


ral uti \ 
power of this State?” So star 


them the garments they from theirshoulders 
her livery which they had stolen serve the devil was her 


She could against them, whether others spoke her 


there she could have stripped | 


behalf or not. In this case the proceeding was by individuals under 


the State subsequently felt constrained 
But the case supposed Senator THURMAN the proceed- 
would have been directly the State herself her courts 
through her 

Could not she have proceeded her courts, could she conjune- 
tion with proceedings in her courts also have proceeded through 


her Legislature ? The power is given to the State to appoint electors 
insuch manner her Legislature may prescribe. That power 
riven to appoint necessarily carries with it and implies a power to 
certify that appointment, and for her authenticate the ap- 


poitiment which she makes in the exercise of the power conferred 
upon her under that provision the mean 


question deny that the United States its statutes may prove the correctness their logic the wisdom their conclusion. 


provide also for a mode of authentication, as it has done; but, as | 


certificate obedience the acts the Legislature Florida and 
obedience the decision her courts, and this certificate No. 
the only certificate before this tribunal that contains canvass 
the votes Florida. 

The learned counsel spoke the incoming new 
and the displacement old, there being hostile political par 
ties; but apprehend that such circumstance matter very 
little importance this inquiry, for the State political organiza- 
tion goes forever and never dies, and whatever the governor 
was governor the time the electors voted could after that event, 
his successor can just well. The change the administration 
makes difference whatever the gubernatorial power. 

This certificate, then, contains, have stated, the only canvass 
that before your honors; contains canvass the votes 
people Florida made under the authority act the Legisla- 
ture Florida. There other canvass here. states that the 
canvass has been made and that certain result has been reached 
virtue decision the court last resort Florida; and these 
documents are here under the sanction State authority. Now how 
far will this tribunal regard this paper representing the facts 
reference the condition these two claimants who hold these cer 
the first certificate unaccompanied, the second accompanied 
this evidence 

suppose—and these remarks are made contemplation that 
position—that your honors, according the rule laid down, have 
concluded that the right ascertain who were really the agents 
the State, who were really authorized represent the State, was 
limited the evidence laid before the two Houses Congress and 
accompanying the certificates. According No. 
the votes Florida was made under legislative en- 
actment pursuance her judicial decision. speak not now 
the quo warranto; case that prior the decis- 
ion the far are bound this regard the 


judicial decision the court Florida? The learned counsel who 
addressed this Commission last behalf the other side seemed 


disposed somewhat sneer the idea that the tribunals the 
United States should bound the decisions the courts the 
State matters grave this. For part, seems that 
the graver the subject, and the higher rises, the more binding 
come the obligations the law; and submit your honors 
proposition law that reference all matters having con 
cern statutory character, reference all local municipal laws 
the States upon all subjects, the Supreme Court the United 
States without exception invariably accepts final and conelusive 
the decisions the courts the State, even although may not ap- 


beg leave refer one two cases upon that the 


case the Tioga Railroad Company Blossburg Railroad 


Wallace, 143, the court uses the following language 


have been concluded the that mode au- 
thentication not any means conclusive, and, respectfully 
submit, not the best evidence the appointment. The best evi- 
dence the appointment from the State herself obedience 


her own law and the execution that power providing for the 
authentication the appointment she authorized make. The 


Legislature of the State would have the right in the canvass of the 
vote even, over and above any returning board, ascertain who 
were the parties really and truly 

Mr. Commissioner EDMUNDS. maintain that, Mr. Merrick, 
as an act of legislative will notwithstanding the previous law that 
had prov ided some other method ? 

Mr. MERRICK. Yes, may please your honors, notwithstanding 
the previous law that may have provided some the 
Legislature having the power under the Constitution 
appoint electors, found that under the previons law there had been 


proceedings by the ministerial officers of the Sta 


ceedings had comea commission authorizing individuals not appointed 
in fact to exercise a power instead of those who were truly appointed, 
she might her Legislature enact law proceed not change 
the relation, not to divest vested rights, not to create new rights and 


new relations, but the exercise legislative authority 
tain who had been point fact duly according ex- 
isting laws. 

Mr. Commissioner that you mean that the Legis- 
lature isthe judge who had been fact? 

Mr. MERRICK. The Legislature could proceed ascertain who 
had been point fact appointed according the law the State, 
and the result of the inquiry coming from the State is evidence, the 
best evidence, better evidence than the mere certificate of the gover- 
comes from the State. 

this position this case not need assume it, may 
please your honors; and the interrogatories propounded upon ab- 
stract questions evoke from abstract answers that are applicable 
those questions only, for this case the Legislature Florida 
proceeded to execute the decree of the courts of the State of Florida. 
question had been before her judicial tribunals and the Legisla- 
ture did not primarily and its own motion enter into the consider- 
ation this question and act upon it, but the question having come 
the courtsof Florida and the courts having construed the law 
of Florida, the Le gislature gave effect to that judi ial construction of 
the Stete law. 

Now appears certificate No. that the governor issued this 


These decisions upon the construction of the statute are binding upon us what- 
ever may think their general principles, 


those three lines contained the rule have just now indicated 
your honors. This was opinion reference the operation 
under certain conditions and circumstances the law limitations 
New York and the learned justice, delivering the opinion be- 
half the court and accepting course for himself, announced 
the doctrine that the decisions the State tribunals upon the con- 
struction its statutes are binding upon” Court what- 
ever may think their soundness.” 

The opinion was delivered his honor Mr. Justice Bradley, follow- 
ing long line preceding opinions the same character. 

the case Green Neal’s lessees, Peters, the same doctrine 
was announced. the case the township Elmwood vs. Macy, 
Otto, 294, the same rule was announced. for 
read from the case, for shall have occasion refer presently 
the dissenting opinion the case another point. 

the case Thompson rs. Whitman, Wallace, 467, where the 
opinion was delivered his honor Mr. Justice Bradley, the same gen- 
eral principle was announced 

Where a court has jurisdiction, it has a right to decide every question which 
occurs in the cause, and whether its decision be correct or otherwise, its judgment, 
until reversed, is regarded as binding in every other court. But, if it act without 
authority, its judgments and orders are regarded nullities. 

And the case Wallace referred Mr. Green his open- 
ing to-day the same rule announced, his honor Mr. Justice Field, 
mistake not, giving the opinion the court, that the State de- 
cision incorporated into the State statute, and that the courts 
the United States considering and applying the statute apply 
modified, enlarged, limited that decision, giving the de- 
cision the same effect though many words had Leen incor- 
porated into the statute the time the passage the act. 

submitting these few suggestions reference the author- 
ity the State courts, beg leave suggest some views reference 
the time the appointment and what the appointment. 

The learned counsel the other side have regarded the appoint- 
ment made several acts reaching their culmination the 
giving the certiticates the governor about the time the 
the electoral college. That certificate has nothing 
with the appointment whatever, relation any way shape, 
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and submit simply evidence previously existing fact which May please your honors, word two, for time rapidly pass- 
tact the day election the hour when ing, reference the writ quo warranto which this 


the polls were closed. whether the certificate counsel the other side have stated that they considered that the 
the governor, the attorney-general, the canvassing board, quo warranto judgment was longer before the 
only evidence that the appointment has been made the people, derstand the order the court refer the and state 
itself part the appointment, way essential that all the certificates contain were evidence, and certificate 
way connected with seems the theory and the makes recital the fact the quo warrantoas being the basis 
the argument the who preceded that this ap- ecutive action issuing the certificate, the judgment this quo war- 
had depended some way upon the muniment the ranto before this Commission. before the Commission 
title, and did not—— judgment the court the this 
Mr. EVARTS. the certificate under the law have that judgment here proper form; and although may not 
Florida which was given each elector his warrant execute proper under the order use before this court evidence 
duty, and not the congressional certificate. this particular case these parties plea, before the court 
Mr. MERRICK. Even that has little reference the appoint- evidence what the construction the law Florida her 
ment the certificates required Congress; for these certiticates, judicial tribunals. 


each them, are only evidence that something has been done—are The have already allowed you five minutes for 
evidence that the individual whom they are given has been in- must consider your time 

vested with power, not granted the governor, not granted Mr. Commissioner EDMUNDS. Mr. Merrick has been interrupted 
the executive power the State, but that has been invested with much that think ought have five minutes more. 

power granted the people, and which grant this shall the Mr. MERRICK. Iam much obliged the Senator for his consid 
muniment title. eration; and while accept with grateful acknowledgment, beg 


Now, may please your honors, this principle has been very clearly say that the time allowed would scarcely compensate for the 
stated several cases, one two which beg leave refer, interruptions. They have diverted such extent from the 
among them the twenty-seventh volume New York Reports, the argument was pursuing have entirely broken the 
case The People Pease, pages and 55: tion thought and reasoning had intended follow. 

made the duty the board county canvassers, upon the statement votes submit that the quo warranto then you least evi- 
given, determine what person— dence what the law Florida. not evidence the 
title these particular individuals, before you evidence 
the law Florida, and tells you that according that law 
Florida the so-called Hayes electors were not appointed and the Til 


Very similar the law organizing some our present returning 
boards— 
to determine what person, by the greatest number of votes, has been duly elected 
to any office mentioned in said statement. (1 Revised Statutes, fifth edition, page | den ¢ le . tors were appuns d > it te Ils you that acc ording to the Taw 
438, section 10.) County treasurers the several counties this State are Florida the so-called Tilden electors were has found 
elected general election, and hold their years. page 406, issue fact, which issue fact has applied the law. 
section you will look into the record quo warranto you will tind that 
the votes given for any elective oiice Is made evidence election of the per- ‘ 4 ar 
therein declared have been was not decided upon simple demurrer, not upon simple question 
What is it that confers title to the office, and the legal right to the reeeption of that question bi ing direc tly brought before it; but it was decided 
itsemoluments? surely the fact that the greatest namber voters upon the factsin this case. plea having been interposed the re- 
have so declared their wishes at an election he ld pursuant to law. It isnotthe can- spondents inthe quo u arranto tothe etfect that they were the duly elect- 
vass, or estimate, or certificate which determines the right. These are only evi ‘ : 
dences of the right, but the truth may be inquired into, and the very right ascer 
tained. When it is so ascertained, the legal consequences follow that the person 
usurping the office is ousted, the person legally entitled takes the office and its fees, | 
&e., and recovers from the usurper the fees or emoluments belonging to the oflice 
received him means his usurpation thereof. 


ed electors and had received a majority of the votes of the people, and 
issue being upon that plea,a jury being waived agreement 
counsel and the cause having been submitted the court betried 
upon the facts, was tried upon the the facts were brought 
before the court. The canvass was before the the county re- 

Itis not the canvass, then, the estimates, the certificates which turns were before the all the evidence that the Hayes electors 
determine the right. The right is determined by the vote of the peo- desired to bring before the court to have that fact adjudicated was 
ple, and the canvass only ascertain what that vote was and the there; and upon all that evidence before that court that 
evidence who received the larger majority decided that according the law Florida applied the case 

Mr. Commissioner Was that quo warranto, Mr. Mer- made before the Hayes electors were not appointed, andthe Tilden 
rick? electors were 

Mr. MERRICK. proceeding quo warranto. There are then submit, may please your honors, this quo 
other authorities similar nature which will refer the court, the first instance, that before you part cer 
and taking suggestion from the inquiry made the Senator, tificate No. intimately connected with and interwoven with 
would remark that quite immaterial whether proceeding that you cannot fail regard part the idence 
quo warranto not, tor the same rule would apply all cases, considered when you come the certih 
the fact claimed the other side proceeding you will and that not before you that 
action involving the acts ofticer facto. The rule the acter then before judicial ision the courts Florida 
same, matter what may the action, whether the appoint- beat ing testimony what the law Florida, not its general 
ment derived from executive appointment derived from the conclusion and general result, but bearing testimony that law 
the act the Legislature Florida, which Legislature details found throughout the Case the various points were 
was authorized appoint her electors such manner might made and presented, and you will find them decided upon looking 
deem proper, was provided that the electors should appointed into the 
the people. They were voted for and appointed the people. May please your honors, have endeavored the remarks 
The State did not provide that her electors should appointed have made present this case, far possibly could, would 
her executive her returning board, but that they should ap- any ordinary case law, eping far away from heart and lips 
pointed the people; and whatever other machinery the govern- all feeling expression partisan character. the heat 
ment was dedicated use this direction was machinery dedicated the argument response inquiries made have 
the office ascertaining whom the people had appointed, and pro- broken any particular the resolution had formed that regard, 
viding those whom the people had appointed with the proper muni- only beg pardon the sacred traditions that cluster about this 
ments title order that one might deceived led astray, chamber justice. 


and inconvenience might result from their claim the ofticial Mr. GREEN. The brief which argument 

position. now here, and with the permission the Commission will have 
Mr. Commissioner THURMAN. Mr. Merrick, are you not arguing distributed among its members. 

that settled the Constitution and the act Con- The 

gress? The Constitution says that Congress may determine the time Mr. GREEN. will also ask permission state that the bricf 

choosing the electors. The act Congress says: which had been prepared for what known the Oregon 


Except case presidential election prior which Judge Hoadly alluded his argument, has not yet come from 

fied sections 147 149, inclusive, when the offices President and the printer; but that expect have during the 

ident both become vacant, the electors President and Vice-President shall Tequests also state that that brief having been prepared for use 

appointed, each State, the next after the first Monday Novem- the Oregon case necessarily contains some matters hich would not 

every fourth year succeeding every election President and Vice-Presi- this argument had had time prepare brief specially 
for this case. 


They are appointed that day. The will state the bar that there will fui 
Mr. MERRICK. The Senator correct. possibly ther public business transacted to-day Commission. 
useless discussion this point. The electors are appointed Mr. Commissioner EDMUNDS. move that the Commission take 
the day specified, and being appointed that day whatever trans- recess for half hour. 
pires after that day with regard them has relation that ap- Mr. Commissioner PAYNE. move asubstitute, that the Commis- 
pointment and simply evidence that appointment. hardly sion adjourn until to-morrow morning ten 
necessary that should refer your honors any other authorities Mr. Commissioner EDMUNDS. that motion ask for the yeas 


upon that subject after Senator THURMAN’s remark. and 


The PRESIDENT. The 1 ito i ikes prece dencs. The | of the United States, for the term beginning March 4, 177, of the State of Florida 
mestion isonthe motion toadjourn untilt orrow at te ‘cloc] nd that they voted as such at the time and in the manner provided for by t 

nays The Commission has also decided, and does hereby decide and report, that, 
4 Hows: consequence of the foregoing and upon the grounds before stated, neither of thy 

who voted the affirmative are: Abbott, Bayard, papers urporting certiti tes the electoral votes said State Flori 
Bracdle Clittord, t |’ wd Thur n—- numbered two (2) and three (3) by the Commission, and herewith ret irned. are 
1 ce ficates or the votes provided for by the Constitution of the nited States a 

hose v ae OM b the negative al M s. E Inu s, Freling- that they ought not to be counted as such. 
huysen, Garfield, Hoar, Miller, Morto md Strong—7 Done at Washington the day and year first above written. 

the motion was agreed (at four o’clock and fifty Commissioner HUNTON offered the following 

Robert Bullock, aud Robert B. Hilton, are the four persons who were duly appointed 
electors the State Florida the 7th day November, 1876, and that 
votes such certificate are the votes provided for the 
of the United States. 
February The question being the adoption the substitute, was 

The Comm met ten a.m. pursuant adjournment 
i HE resent, 

Mr. Commissioner ident, wish call, Those who voted the affirmative were: Messrs. Abbott, Bayard, 
attention the language see whether not bet- Field, Hunton, Payne, and Thurman—7. 
query whether your proper title not that President.” Frelinghuysen, Garfield, Hoar, Miller, and 
the language employed might carry the implication that the resolution offered Mr. Commissioner 

were that were all justices, and you was withdrawn. 

presiding mere matter Mr. Commissioner GARFIELD offered the following 

) ontent with i ther wav as to myself. ‘ 
. mmmenced in the way the gentleman indicates, and pt rh aps it is | Pearce, William A. Holden, and Thomas W. Long were duly appointed electors 
ial ly worth while to char if oy President and Vice-President for the State of Florida,and that the votes cast 

Mr. Commissioner MORTON. It seems to me that the members | the aforesaid four persons are the votes provided for by the Constitution of th 

mild not be designated as Justices, or Senators, or Representatives United States. . . 

content with either way self. The language law The question adoption the first resolution, was 

mission are Commissioners. Unless otherwise der that seems 
be The sense ¢ ol ni minutes ‘ . ‘ 

fo be so TO Piorida ne pee 


ubmitted, shall the door e closed for ¢ 


Mr. Commissioner MORTON. Tmove that tl be now closed. 

The motion was agreed to; and the Co sslon proce ded to de- 
liberate with closed doors in the matier of the electoral vote of the 
State Florida. 

Afier debate, 

Mr. Commissioner THURMAN (at one and thirty-seven min- 


moved that the 
uvreed to, 


seven minute 


utes p.m 
motion was 
At two 

the Commis 
After further debate 


take for half hour. 


1 
hock aha the 


recess hay 


for 


ing expired, 


resumed its session 


Mr. Commissioner STRONG moved that general debate the 

The motion was agreed to. 

Mr. Commissioner EDMUNDS moved that after six o’clock 


each Commissioner allowed speak but once, and not longer than 


live mninutes, 
The motion was agreed to. 
Resol That F.C. Humphreys was not a United Stat hipping commissioner 


‘ r, 1 


After debate, 
Mr. Commissioner THURMAN withdrew 
After further debate, 


on the 


Mr. Commissioner offered the 
Resolved, That the follow be adopted as the d 1 of the Commission in the 
case of Florida 
E rat COMMISSION, 

Wael D.C... F uary 9, A. D. 1877. 
lo the President « e Senate of the United States, presiding in the meeting of | 
the two Ho of Cong ler the act of Cor s entitled “ An act to pro- | 
vide for and re t ‘ f the votes f l and \ President, 
md the decision of question thereon, for the term commencing March 4, 
The Electoral Commission mentioned in said act | ing received certain certifi- 

Cale and papers pu be certilicates, ar compan ying 
of the electoral votes t State of Florida it ( 8 the 
ted to it under said : 1 report that it has « v « ‘ samt 
to said act, and has decided and dows hereby dec that the votes of Frederick 
Humpbrevs, Charles Pearee, Wi Holden, and Thomas W. Long, 
n ateof M. 1 rho iid State, which votes are 
8 \ e certificate t ssion, 
ked or 1 Cor iss d herewith re 
p lf 1 ( itution of the I nited States. and that 
lly to be counted namely: Four (4) votes for | 
laves, of the State « nt, and four (4) voi for 
t St of resident. 
s decided lL hereby de ul reports, that the four | 
we ppolnk 1 electors in and by Suu nid State of 
s ak on is, that it appears upon such evidence as by 
iW named in said act of Con ss is competent and per 
of tt ject, that the be e-mentioned electors ap 
y elected such electors of President and Vice-President 


Those who voted the negative were: Messrs. 
Field, Hunton, Payne, and 
The question being the adoption the second resolution offered 
Mr. Commissioner GARFIELD, was decided the attirmative. 
Mr. Commissioner DMUNDS (at six and five minutes 


Abbott, Bay ard 


| 


m.) moved that the Commission take recess for one hour. 
The motion agreed to; and was taken 
until seven o’clock and five minutes 
The recess having expired, the resumed its session 
Mr. Commissioner EDMUNDS, behalf committee appointed 
prepare report the Commission the matter the electoral 
vote the State Florida, the following order: 


del 


Ordered, That the following be adopted as the final decision and report in the 
matters submitted to the Commission as to the electoral vote of the State of Florida 


ELECTORAL COMMIBSION, 
Washington, D. C., February 9, A. D. 1877 
To the President of the Senate of the United States, presiding in .~ meeting of the 
two Houses of Congress, under the act of Congre SS ¢ ntitled “An act to provide 
for and regulate the counting of the votes for President and Vice-Presid nt, and 
the decision questions arising thereon, the term commencing March 
1877,” approved January 29, 187 


The Electoral Commission mentioned ti said act, having received certain certifi 

cates and papers purporting to be certificates, and papers accompanying the sam: 

| of the electoral votes from the State of Florida, and the objections thereto submit 

ted under said act, now report that has duly considered the same, 
| to said act, and has de ‘cided, and does hereby decide, that the votes of Frederick C 

Humphreys, Charles Pearce, William Holde and Thomas Long named 

in the certificate of M. L. Stearns, governor of said State which votes are certitied 

| by said persons as appears by the certificate submitted to the Commission, as afore- 
rid, i marked * numberone” by said Commission, and herewith returned, are t 

votes provided for the Constitution the States, and that the same are 


- awit illy to be counted as therein certified, namely : four (4) votes for Rutherford 
Hayes, the State Ohio, for President, ‘four (4) votes for William 
Woke of the State of New York, for Vice-President. The Commission also has 
decided, and hereby decides and reports, that the four persons first before named 
were duly appointed electors in and by said State of Florida. 
The ground of this decision, stated briefly, as required by said act, is as follows 
| That it is not competent under the Constitution and the law, as it existed at ti 


| date of the passage of said act, to go into evidence aliunde on the papers openc| 
| by the President of the Senate in the presence of the two Houses to prove that 
other persons than these regularly certified to by the governor of the State o! 
Florida, in and according to the determination and declaration of their appoint 
ment the board State said State prior the time required 
the performance their duties, had been appointed electors, counter-proof 


show that they had not, and that all proceedings the courts acts 

Legislature, the executive Florida, subsequent the casting the votes 
the electors the prescribed day are inadmissible for any such purpose. 

} As to the objection made to the eligibility of Mr. Humphreys, the Commission is 
opin ion that, without reference the question the effect the vote 
eli elector, the evidence does not show that beld the shipping com- 
missioner the day when the electors were appointed. 

ommission has also decided, and does hereby decide and report, that, 
consequence of the foregoing, and upon the grounds before stated, neither of th: 
papers purporting certificates the elector: votes said State Florida, 
numbered two (2) and three (3) the Commission, and herewith returned, are the 

certificates of the votes provided for by the Constitution of the United States, and 
that they ought not to be counted as such. 

Done Washington, the day and year first above written. 


stion being on 


the adoption the report the Commission, 
ided thic 


who voted the aftirmative were: Messrs. Bradley, Ed- 
ds, Frelinghuysen, Gartield, Hoar, Miller, Morton, and 
who voted the negative were: Messrs. Abbott, Bayard, 
Field, Hanton, Payne, and Thurman. 
the report the Commission was adopted; and said decision 
and report was thereupon signed the members agreeing therein, 
us follows: 
SAM. F. MILLER, 
W. STRONG, 
JOSEPH P. BRADLEY, 
GEO. F. EDMUNDS, 
P. MORTON, 
T. FRELINGHUYSEN, 
JAMES A. GARFIELD, 
GEURGE F. HOAR, 
Commissic 
Mr. Commissioner EDMUNDS moved the following: 


0 


ners. 


ered, That the President transmit letter the President the Sen 
following words: 


WasHIncton, D. C., February 9, 1877 


Ss T am directed by the Electoral Commission to inform the Senate that it has 
lered and decided upon the matters submitted to it, i r the act of Congress 
roing the same, touching the clectoral from the State of Florida, and 


votes 
i, by direction of said ¢ tr 
signed by the mb 


according 


yn 


mit to you th 
in, to be read at the 
ertiticates and paper 
with returned 


decision, in 
meeting of the 
sent to the Com- 


to said act, 


ssion by the President of the Senat 


Ts i 


vo Houses 


Hon. Tuomas W. Ferny, 
President of the Senate. 
(nd that he deliver to him therewith the written d 


ision of the Commi 
day wade, and all the certificates, papers, and object 


isin the case of Plo 


sion 
vida. 
order was adopted and the letter was thereupon signed 
cordingly CLIFFORD, President the Commission.” 
Mr. Commissioner EDMUNDS moved the following: 
Ordered, That the President the Commission transmit the Speaker the 
ise Representatives letter the following words: 
WasHINGton, D. C., February 9, 1877. 
Tam directed the Electoral Commission toinform the Representa- 
idered and decided upon the matters submitted to it under the 


s that it has con 


f Congress concerning the same, touching the electoral votes from the State of 
i, and has trausmitted said dec to the President of the Senate, to bi 
it the meeting of the two Houses, according to said act. 


SAMUEL J. RANDALL, 
Speaker the House Representatives. 


That the injunction secrecy imposed the 
od in the Journal, be removed. 
motion Mr. Commissioner BRADLEY, 

lered, That when the adjourn, until three to- 
row, the 10th instant. 

motion Mr. Commissioner EDMUNDS, eight o’clock and 
live minutes, the Commission adjourned. 

SaTuRDAY, February 10, 1877. 

The met three o’clock pursuant adjourn- 
ment. Present: The President the Commission, and Commission- 
ers MILLER, STRONG, BRADLEY, MORTON, FRELING- 
HUYSEN, GARFIELD, HUNTON, and 

Journal yesterday was read, corrected, and approved. 

motion Mr. Commissioner EDMUNDS, the Commission (at 
three and twenty-eight minutes adjourned till Monday 
half past two o’clock 


the Commission.” 


Ordgred acti 


ion had to-day en- 


Or 


February 12, 1877. 


The met half past two o’clock pursuant ad- 
jJournment. 


Present: The President, and Commissioners MILLER, FIELD, STRONG, 


BRADLEY, FRELINGHUYSEN, BAYARD, PAYNE, 


GARFIELD, and Hoar. 


motion Mr. HOAR, the Commission took re- 


cess until four 
Journal Saturday’s proceedings was read and approved. 


four o’clock and forty minutes m., communication from the 
two Houses Congress joint session was presented Mr. 


Secretary the and read, follows: 
HIALL OF THE HOUSE OF REPRESENTATIVES, 

February 12, 1877. 

To the President of the Commi 


&ston: 


More than one return or ] aper purporting to bea return or certificate of electoral 
Votes of the State of Louisiana having been received and this day opened in the 


presence of the two Houses of Congress and read, and objections 
been made, the said retu 
thereto, are here wi 


th submitted to the judgment and decision of the Commission, 
as provic d by lay 


T. W. FERRY, 


t of the Senate. 


was adopted; and the letter was signed ac- 


thereto having | 
ns, with all accompanying papers, and also the objections 


COMMISSION. 


Mr. Commissioner FIELD. move that the certificates and papers 
the same, and the objections thereto, printed. 

The motion was agreed to. 

The PRESIDENT. Who represent the objectors ? 

Mr. Representative FIELD. Mr. President, Mr. the 
House will represent the 
understand they are coming now. 
Mr. Commissioner EDMUNDS. 
assume that there are several 


Senate and Mr. 


The objectors to which certificate ; 
Mr. Representative FIELD. They will explain for then 
Mr. TRUMBULL. There are three certificates. 

The PRESIDENT. And objection each, presume 

Mr. TRUMBULL. Yes, sir. The objections the first and third 

are represented Sena and Mr. the 

Representatives. 

Mr. EVARTS. The objections the second certiticate will 
represented Mr. the Senate and Mr. 
House. 

Mr. Commissioner MILLER. 


this evening 


Iscives 


tor 
be 


Mr. Commissioner MORTON. Senator THURMAN sent word 
that would not able here to-day and preferred that the 
argument not commenced until to-morrow. 

The PRESIDENT. will then, with the consent the Commi 
sion, state that two objectors certificates numbered and 
correctly informed, may heard oral argument support 
their objections and advocate the validity any certificate the 
validity maintain. like manner two objectors 
tificate No. 2—as now assume without having looked the 
papers—will alse heard like circumstances and the same 
extent. “Under this rule not more than four persons shall speak, 
and shall more than two hours.” 

to-morrow. 

Mr. Commissioner FIELD. should prefer eleven. 
understood that the following appear: 

Hon. John Campbell, Louisiana, 

Matt. Carpenter, Wisconsin, 

Richard Merrick, Washington, D.C., 
George Hoadly, Esq., Ohio, 
Ashbel Gree hh, Esq., otf New Jersey, J 
Hon. William Evarts, New 

Hon. Stoughton, New York, 
Hon. Stanley Matthews, Ohio, 
Samuel She Ohio, 

The will put the longest time first. The motion 
Justice that the adjourn until to-morrow 
eleven the forenoon. 

The motion was agreed to; there being division—ayes noes 

and (at four o’clock and forty-five minutes the 
adjourned until to-morrow eleven o’clock 


tilicates Nos. Land 3. 


In Opposition to ce rtificate 


No. 2. ] 


lle} 
babarger 


9 


TUESDAY, February 13, 1877. 


The Commission met eleven pursuant adjourn 
met. 


Present: The President, and Commissioners MILLER, 
ABBOTT, GARFIELD, and Hoar. 

The various objectors the certificates from Louisiana the 
spective counsel were also present. 

The Journal yesterday was read and approved. 

The PRESIDENT. are before the 

each which there are objections. For own convenience 
have numbered them one, two, and three. Two of the objectors to 
certificates numbered one and three will now under 
fourth rule. 

Mr. Commissioner GARFIELD. Are the certificates numbered 
the order they were presented the two Houses 

the Stenographer. 

Mr. Commissioner GARFIELD. wish under: 

the chronological order their presentation. 
PRESIDENT. They are. Each side will entitled two 
hours. Two who support the viewsof the objectors 
bered one and three will heard, and two the 
port the objections certificate number two. those support 
) objections to numbers one and three will be heard. 
Senator Mr. President, the Commission 
full, would prefer wait few moments see whether 
be filled before proces ding. 


heard 


tand 


ites num 


The PRESIDENT. there objection, shall wait 
!moments. We cannot wait long, I suppose, 
what is the rule in reference to proces ding 4 


was dec 


ELECTORAL 


provides for cases physical inability attend, and points out 
measures for filling the vacancy. There nothing the rules 
the subject. 

Mr. Senator MCDONALD. 
personally, that Senator THURMAN has been ill for some days, least 
not very well able give his attention business. likely 
that will present this morning, would rather some action 
should be taken in re gard to his absence before proceeding. 

Mr. Commissioner EDMUNDS. Mr. MCDONALD must aware that 
can assume that Judge THURMAN physically unable 
present and proceed notify the Senate order that the place 
may tilled without some sort proof. Undoubtedly, presume, 
Judge THURMAN thought himself unable attend would in- 
form the Commission writing. 

Mr. Senator MCDONALD. should judge so; and, therefore, 
suppose able will here short time unless the Com- 
mission receives a message from him to the contrary. 

Mr. Commissioner does not appear that 
should justified waiting account the absence single 
member the Commission any number less than quorum, 
the present state affairs. have only reached the second 
what are understood four causes submitted first one 
having occupied nine ten days, have now only sixteen days, 
including this one, before the presidential begins; that 
appears should avoid our duty under the statute 
were not course, Senator THURMAN ill ought 
advised, that his place may filled; but without any evi- 
dence that, appears due all parties concerned that 
should proceed, have done occasionally one more gen- 
tlemen may have been temporarily 

Mr. Commissioner MILLER. have constantly 
the discharge the duties with members 
absent for the time; reason for delaying proceedings. 

Mr. Commissioner BAYARD. have just sent message the 
Senate Committee Private Land Claims, which Mr. 
MAN chairman, ask the clerk there regard the probability 
his presence. The last communication made was Mr. Com- 
missioner MORTON yesterday, whom sent some message asking 
that the argument might not proceed yesterday afternoon his 
absence. From that presume expected here this morning. 

The general consent can wait few minutes 
until the messenger returns from his committee-room. 

Mr. EVARTS. Mr. President, allow ask the attention the 
certain Louisiana which are not ineluded 
the compilation have received that was printed under the direc- 
tion the Commission and that are important for the consideration 
the principal questions law. 

The PRESIDENT. Would convenient for you make 
note them and hand us? 

Mr. EVARTS. simply ask, giving note the Clerk, that 
they may printed season for to-morrow morning. 

The take all the members the Commission 
desire the laws printed, you will furnish note the 
tary. 

Mr. EVARTS. supposed was proper should ask the con- 
sent of the Commission. 

the Commission. 

Mr. EVARTS. One was printed last night since the compilation, 
but the other seems has been printed and was omitted from the 
compilation under the notion that was but still de- 
sire its use, and may there are copies already print. 

The PRESIDENT, (after the expiration five minutes.) Senator 
clerk reports that Senator THURMAN suffering from 
but will out to-day. Shall the business the Commis- 
sion proceed [Putting the question. 

The question was determined the affirmative. 

The PRESIDENT. One the objectors certificates Nos. 
will now be heard. 

Mr. Senator MCDONALD. Mr. President and gentlemen the 
Commission, the certificates announced the President first un- 
der consideration embrace the electoral votes cast for Hayes for Pres- 
ident and Wheeler for Vice-President. 

The PRESIDENT. You may not only support the objections, but 
any other which you claim valid within the allotted 
time—two hours for your 

Mr. Senator MCDONALD. the votes contained these certifi- 
cates are the votes provided for the Constitution, then they are 
counted. constitute them the votes provided for the Consti- 
tution they must have been cast electors who were competent and 
who have been appointed electors the manner prescribed the 
Legislature the State. The objections that make these votes 
are— 

First. That the Legislature did not provide the manner the ap- 
pointment the electors who cast them 

Second. That they were fraudulently returned the in- 
trusted with the canvass and return the votes; 

Third. That two them were incompetent under the Constitution 
of the United States; 


Fourth. That others them were disqualified from serving act- 
ing the constitution and laws the State Lonisiana; and 
Fifth. That the time their appointment the State 


have understood, but not know did not have government form. 


With respect the laws the State authorizing the appointment 
electors shall call the attention the Commission the statut 
which have been heretofore enacted, and which are 
stand still upon the will found the session 
laws that special law was enacted for the appointment 
presidential and that this special law was re-enacted 
revised code and will found page that revised 
also printed one the compilations laws that have 
been printed under the order this Commission, page 

Mr. Commissioner GARFIELD. Which one, the first the second 
print? have had two. 

Mr. Senator MCDONALD. not able determine, but the 
second, think. entitled this revision Presidential Elect- 
ors, Session Laws, No. 193,” Revised Statutes Louisiana 
page 550. 

Mr. TRUMBULL. the last publication the compilation. 

(Mr. Commissioner THURMAN appeared and took his seat,) 

Mr. Senator MCDONALD. will observed that this special 
law does make specific provision for the appointment presidential 
electors popular vote. also provides for the manner the 
return and canvass that vote. will seen section 
that— 

Immediately after the receipt the return from each parish, the 
Monday of November, if the returns should not sooner arrive, the governor, in the 
presence of the secretary of state, the attorney-general, a district judge of the dis 
trict in which the seat of government may be established, or any two of them, shall 
the returns and ascertain therefrom the persons who have been duly elected 
electors, 

the session which this revision was adopted there was another 
act also published one these compilations page 
924. 

Mr. Commissioner ABBOTT. 
cover, 

Mr. Senator MCDONALD. There are two sets compilations with- 
out covers and one them the same this covered pamphlet 
which previously the other has this act 1870; and 
will necessary obtain the proper copy order follow these 
citations. Your honors will see the first section this act that 
the elections provided for are styled general elections 
the specifically provides for the election presi- 
dential electors. That section follows: 


That in every year in which an election shall be held for electors of President 
and Vice-President the United States, snch election shall held the Tues 
day next after the first Monday in the month of November in such year, in accord 
ance with an act of the Congress of the United States, approved January 23, 1-45 
entitled “An act to establish a uniform time for holding elections for electors for 
President and Vice-President all the States the Union,” and such elections 
shall held and conducted and returns made thereot the manner and form pre- 
the law for general elections. 

Not merely the elections shall held and conducted and 
made, but the returns shall also conform the provisions 
the laws for general elections. The repealing section this act, 
which the section, reads 

That all laws parts laws contrary the provisions this act, and all laws 
relating to the same subject-matter, are hereby repealed, and this act shall take 
effect from and after its passage. 

was approved March 16, 1870; and your honors will see that 
two laws covering the same subject seem have been enacted 
recognized the same session; the special law 1868 carried for- 
ward into the code 1870 anc the session act the en- 
acting clause attached the code, the provisious the code were 
take the Ist day April, and this was after the 
close the session 1870, which this general law was passed. 
And meet any questions that might arise out between 
the session act and the provisions embodied the code, an- 
other act was passed, one which the gentleman from New York 
Mr. Evarts] called the attention the court. 

Mr. Commissioner BRADLEY. When you speak “the code,” 
you refer the revised 

Mr. Senator MCDONALD. Yes, sir; called 
believe, the 

Mr. Commissioner BRADLEY. 

Mr. Senator MCDONALD. 

Mr. EDMUNDS. 
revising 

Mr. McDONALD. 
April. 

Mr. EDMUNDS. 
the approval before. 

Mr. Senator MCDONALD. will found the revised statutes. 
have not the volume here. The act refer act printed this 
morning part this compilation statutes that have been 
printed under the direction the Commission. entitled 


No; the code different thing. 
The revised statutes. 
Can you give the date the approval the 


That understood but did not get the date 


act giving precedence authority all the other acts and joint res 
olutions passed the General Assembly this session over the acts 
known the revision the statutes and the civil code and code 


March 14; and take effect the Ist 


| 
| 
| 
| 


ELECTORAL 


of practice, 


s and rev ision.’ It isa single section, and is as follows: 


ill the ac ts and resolutions passed during the present session of the Gen 
Asser ble which may be contrary to or in any manner in conti 
sent session known the revis ion the statutes general 
lof the « ivil code and code of practice, shall have precedence of said revision 
e held as the law in opposition thereto and as r pealing those acts so far as 

y be in conflict therewith. 


Phis presents a que stion, and a very grave one, as to which of these 
pon the taking effect the revised statutes,) and upon that 
depend very important questions arising hereafter. the ses- 
laws had the operation which the Legislature enacting 
statutes expressly determined that they should have, 
‘? re ~~ aled the provisions of the revised statutes wherever there 
vas between the session laws and the revised statutes. 
statute has this effect then the special law providing for 
lection electors, first enacted and carried forward into 
the revised statutes, was thereby repealed. Ordinarily, and 
universally, the last expressed will the Legislature must 
and where several acts are passed the same session the 
Levislature and they are such contliet that they cannot recon- 
cile the last act must stand and the first give place. But this pre- 
sents little different question from that. These acts embraced 
revised statutes were revision laws compiled the author- 
ity the Legislature and take its will, and the same 
session Which acted upon that revision was passing 
session acts were from day day considered and passed it, and 
n contemplation that there might be conflicts between those session 
acts and this revision laws that was being prepared they declared 
and their session acts with respect those revised 
statutes, so that it is not to be said that when they passed this act 
restrieting the operation and the revised statutes that 
the clear intent and purpose the Legislature 
doing that, the revised statutes contained the last will the Leg- 
slature, because they took April later period than the 
passage of this law. 
not time elaborate this proposition and can but state 
for the consideration the Commission. But has the effect 
which the will the designed should have, then the 
act 1870 (and the act 1570 distinguish from the 
cial law went upon the statute-book the election law 
the State Louisiana, and provided the mode and manner which 
the State designed carry into effect the provisions the constitu- 
tion with reference her right and authority appoint electors, for 
the section that law which have called your honors’ attention 
fully covers this question, and point fact was considered 
the authorities the State and when the election for 
the appointment electors took place was conducted under 
the session act 1870 both the election and the returns. The 
carried forward into the revised was ignored, 
the act the session 1870 was the one regarded force, 
regarded until the 20th day November, when another 
act was passed which shall call your honors’ attention. Your 
honors perhaps know the fact judicially that that time the 
iture Louisiana was not session. The act had been passed 


when there exists any conflict the provisions said 


ict with the acts } 


the previous session but had not been signed the governor and was 


not signed him until the 20th November, 
authorized under their constitution. 
the date his signature. 


compilation statutes. 


This was 
The took etfect from 
This act found page this second 
That 
(n act to regulate the conduct and to maintain the freedom and purity of elec- 
tiens; to preseribe the mode of making returns thereof ; to provide for the election 
of returning-oflicers, and defining their powers and duties; to prescribe the mode 


of entering on the rolls of the Senate and House of LKeprese ntatives; and to en- 
force article 103 of the constitution. 


The first section declares that the elections therein provided for 
shall styled the general elections. The section, which 
the repealing clause, follows: 

That this act shall take effect from and after its passage, and that all others on 
the subject of election laws be, and the same are hereby, repealed. 

This unquestionably repealed the session act act 
upon the same subject throughout far the general elections 
the State Louisiana are concerned, but omits make any pro- 
vision for the appointment electors. Section only section 
that makes any reference the subject presidential electors, and 
follows: 

That in every year in which an election shall be held for electors of President 


and Vice-President of the United States, such election shall be held at the time 
fixed by act of Congress. 


But fails provide, the act 1870 did the section that 
applied the same subject, that such election should held under 


the provisions this act that the and return should 
under the provisions this act. Your honors will see, comparing 


this with the one have already quoted the acts 
that while refers presidential electors and their appoint- 
ment makes provision, the other act does, for their election 
or appolntment. 

Mr. Commissioner MORTON, 


( nd tion 


Have you looked the thirty-sec- 


five, and that its political caste shall represent all the 


Mr. MCDONALD. I have noted the thirty-second section. 


That the provisions of this act, except as to the ti 
apply in the election of all otlicers whose elect 


is— 
1e of holding elections, shall 


provided 


10D LS het otherwise 


this section would have something apply to; but the session 
laws repealed the act that was their toree and 
etiect both reference the contlict between them and the 
proper construction the repealing act passed the session 
then this could not held for there can question but 
what the act 1870 toto was repealed this act 
provisions had not been such bring them the repeal 
ing clause 1572 unquestionably embraced it. 

Again, may state your honors that the authorities Louisiana 
regarded the act and the amendments subsequently made 
the only laws foree regulating the election all and all 
persons ; and if it should be held that under this twe nty-sixth section 
and the reference there made there might held for 


] 


electors, still leaves this yet unprovided for, that there 


not anywhere the act the act 1872 its amendments 
any provision whatever for filling vacancies the electoral 

as it is termed, except by election. No other prov ision exists ineither 
these laws for filling vacancies this class except 
election. 

I will simply place these statutes before your honors for your — 
consideration, and shall not undertake further discuss their 
ing present. have already stated that the 187: for 
the appointment electors took place under the session acts 
and that the election of 1276 took pl we under the act of 1272 and 
has been given these statutes the authorities the State, has 
been hold that the act 1870 took the place all other laws 
the subject the appointment election and the aet 
took its place and repealed all other laws the subject, all 
election laws,” use the language the repealing clause and there 
not found the act any prov isions, other 
wise, providing for the election presidential electors; and 
is any provision that could be under any circumstances made to 
embrace that subject, then there ision whatever for 
any vac ancies that may erst in the electoral college except by 
popular election. 

Mr. Commissioner THURMAN. 
this case 

Mr. Senator sir; two vacancies were 
electing the same persons who, was claimed, had been elected the 
popular vote. 

Mr. Commissioner BRADLEY. Why do you say, “ Exeept by pop- 
ular election?” there section that provides for that 

held this State fill any vacancies shall &e. 

Then, the fact was that the charge the 
tion the laws the State Louisiana, with her elee 
tions, did hold the election under the act propose 
What manner they held it, for charge that these pers 
have undertaken cast the electoral votes now under consideration 
were fraudulently returned the oflicers intrusted with the 
of the votes cast by the people. In considering this branch of the 
subject will only necessary for examine the acts and con 
those who are termed the returning the State 
Louisiana.” Their powers and duties are detined sections and 
the act They are the same precisely conferred 
upon similar officers the law the session First, how 
ever, your honors, the constitution this board, the second 
tion 


Were there any vacancies 


ous who 


hat five persons, to be lected by the senate from all pol il parties, shall b 
the returning oflicers for all election’ in the State, a majority of whom shall const 
tute a quorum, and have power to make the returns of all elections. In case of any 
vacancy by death, resignation, or otherwise, by either of the board, then the va 


cancy shall be filled by the residue of the board of returning « 


Your honors will see that the board herein provided consists 


political 


parties, and vacancy occurs the remaining members the board 


shall fill it. This very peculiar statute, very singular law. 
Here board, organized with powers over the election returns all 
elections, made perpetual, with the power within itself 
that perpetuity. When once established, the board has gone out 
from the State authorities, fromthe people, from the popular control, 
and they continue on and on and on 
forever. 

have already said that their duties were and their 
thority and your honors will see that very neces- 
sary such authority. The sections which have 
made reference have under review they are not here 
considered for the first time such has been the condition affairs 
Louisiana that has become the duty former 
gress, the part the Senate and the part the 

vestigate the matter popular elections there thi 
board. The powers, far and return are concerned, 


ou 


me, tou 


those embraced the act 


Now let us see what construction has been 


| 
| 
are the sain 4 


ne | 
heretofore. will first call your honors’ attention the report 
maa » by the Senate Committee on Privileges and Elections—report 
the Forty-second Congress, first session, under date Feb- 
Phe statute os Louis authorizes the supe rvisors of registration in the 
‘ to make affidavit 1 ard to any vi I 
t t \l, or bribery by which a fair election has been prevented which shall | 
Le ¥ d to the returning board, along with the returns, and upon which the 
returning board may reject the vote of a poll in making the count; and if the evi- | 
dence of the oflicers of the election is not suflicient to satisfy the aadaad the re- 


turning board in regard to the matters charged, they are authorized to send for per- 
ms and papers and take further testimony up matter; but they have no au- 
thority make such investigation anless the foundation first laid the sworn 


statements of the oilicers of the election, as before mentioned. 


That report was made the Senate the United 
that report and the facts therewith connected the 
1873 upon the electoral vote of that State. 

the House Representatives also committee report made 
on the 23d of February, 1875, signed by honorables George Hoar, 
William Wheeler and Frye, members the 
They quote length sections and 26, and will read them they 
have quoted them: 

further enacted, That such canvass and compilation the re- 
turning oti the following order: They shall compile first the | 


statements from all the polls or voting-places at which there shall have been a fair, 


ates, 


Senate acted 


cers shall observe 


free, and peace al le registration and election. Whenever, from any poll or voting 
place, there shall be received the statement of any supervisor of registrat ion orcom. | 
missioner of el oti on, in form as required by section 26 of thi act on atlidavit of | 
three or more citizens, of any riot, tumult, acts of vio ®, Int ition, armed dis- 


turbance, bribery, or corrupt influences, which prevent« lor ter so 1 to pre vent, a | 
fair, free, and peaceable vote of all qualified electors entitled to vote ai such poll | 


or voting-place, such returning officers shall not canvass, count, or compile the 
statement of votes from such poll or voting-places until the statements from all 
r polls or voting-places shall have been canvassed and compiled. The return- 
ing officers shall then proceed to investigate the statements of riot, tumult, acts of 
violence, intimidation, armed disturbance, bribery, or corrupt influences at ; uch | 
poll or voting-place ; and if from the evidence of such statement they s ull be con- 
vinced that such riot, tumult, acts of violence, intimidation, armed dis tart 
bribery, or corrupt influences did not materially interfere with the purity a +} f 


dom of the electi 
ot fic vot 
of the election 


nat such poll or voting-place, or did not prevent a suflicient n 
rs thereat from re tering or voting to materially changet 


then, and not others said returning sh 


unber 
he result 
ll and con 
CANVass Con 


ollicers 


pile the vote of such pollor votin ce with those previously canvassed and com 
piled; butif said returning officers shall not be tully satistied thereof, it shall be their | 
duty to examine further testimony in regard thereto, and to this end they shall have 
power tosend for persons and papers. If, after such examination, the said return 
ing officers shall be convwineed that said riot, tumult, acts of violence, i midation, | 
d disturbance, bribery, or « t intluences did materially interfere with the | 
purity and freedom of the elect such pollor voting-place, or did prevent a 
sufticient number of the qualitied ek ctors thereat from registering and voting to | 
materially change the result of the election, then the said returning oilicers shall 
net canvass or compile the statement of the votes of such poll or voting-place, but 
shall exelude it from their returns: Prorided, That any person interested in said 
eection by reason of being a candidate for office shall be allowed a hearing before | 
iid returning oflicers upon making application within the time allowed for the fu: 


warding of the returns of said election. 


There their there the direction which they are 
be guided; and section 26 provides for the character of these papers 
that are thus assail and attack these polls; and that is: 


Sec. 26. Be it further enacted, &e., That in any parish precinct ward, citv.ortown | 
in which, during the time of registration or revision of registration, or on any day | 
of election, there shall be any riot, tumult, acts of violence, intimidation, and dis- 
turbance, bribery, or corrupt influences at any place within said parish, or ator | 
near any poll or voting-place or place of registration, or revision of r gistr ation, 
which riot, tumult, acts of violence, intimidation, and disturbance, bribery, or cor- 
rupt intnences shall prevent, or tend to prevent, a fair, free, pr este or and fall 
vote of all the qualified electors of said pene precinct, ward, « tv, « rv town, it 
shall be the duty of the commissioners of election, if such riot, tumult, acts of vio- 
lence, intimidation and disturbance, bribery, or corrupt intluences occur on the day | 
of election, or of the supervision of registration of the parish, if they occur during | 
the time of registration, or revision of registration, to make in duplicate Lunder 

wth a clear and full statement of all the facts relating thereto, and the «ct pro- | 
duced by snch riot, tumult, acts of violence, intimidation, and disturbance, bribery, | 
er corrupt intluences, in preventing a fair, free, peaceable, and full registration or | 


election, and of the number ed electors deterred 


of quali by such riots, tumult, | 
acts of violence, intimidation and disturbance, bribery, or corrupt influences from 
registering or vo which iutement shall also be corroborated wader 


oath by 
three respectable ilitied electors the parish. 

When such statement is made by a commissioner of election or a supervisor of | 
registration ull forward it in duplic ste to the supe rvisor of registration of the 
parish, if in the city of New Orleans, to the secretary of state copy of which } 
made the supervisor registration, shall forw arded him the return 
ing officers provided for in section 2 of this act 


, when he makes the returns of 
tions in rend, mepesy His copy of said statement shall be so annexed to his returns | 
of elections by pa te 


, Wax adhesive substance, that the same can be ke] 
together, and the other copy the supery isor of registration shall deliver to the clerk 
of the court of his parish for the use of the district attgrney. 


ens, qui 


he al 


one 


} 
one 


or s0me 


Now, after quoting these sections have read them, the report 
proceeds : | 


Upon this statute we are clearly of the opinion that the returning board had no 


right to do anything except to canvass and compile the returns which were lawf 
made to them by the local of 


cers, except in cases where they were accompanied by 
the certificate of the supervisor or commissioner provided in the third section. In | 
such cases the last sentence of that section shows that it was expected that the 
would ordinarily exercise 


the grave and delicate duty of investigating charges of 

riot, tumult, bribery, or corruption, on a hearing of the parties interested in the 
oftice. It never conld have been meant that this board of its own notion, sitting in | 
New Orleans, at a distance from the place of voting, and without notice, could de- | 
cide the rights of persons claiming to be elected. 

But examination the law will clearly disclose that such was 


its purpose and intent; for when you consider the second section, 
what these ofticers shall do, will seen that their primary duty 
canvass and compile the votes returned them. They are 


ELECTORAL COMMIS 


| test? 


ing certificate, and but prima 


turn made the 


out lawful authority, 


oath office that “they will faithfully and 
pe rform the duties of a returning oflicer as prescribed by law : 
that will carefully and honestly canvass and compile the 
ments the votes, and make true and correct return them, 
help them God.” 

Mr. Commi ssioner THURMAN. 


us that the y threw out r 


a d to take 


there any evidence now bef 


eturns that were not accompanied pro- 


that 


sion, before through, what claim evidence 
ject. 

Within ten days after the closing of the election said returning offic . ll 
in New Orleans to canvas 1nd cou pile the statement of votes made by) > th P 


missioners of election, ar nd make returns of the election to the secretary ‘of state 


They are canvass and compile the statements votes made 
the commissioners election,” those primary who receive the 
ballots from the people, and then make sworn statement 
them. 

Mr. Commissioner MORTON. you read that 

Mr. Senator MCDONALD. That whatthey are do; 
statement the votes made the commissioners election. 
Then when they have made this canvass according law, and fol- 
lowed the law, their act gives prima facie right the party 
i gh it by the ex} press terms of 
the statute itself. 

These constractions the authority the returning board 
Louisiana have been each House Congress its deal- 
ings with the popular elections there and the case 
dential electors 1372 the vote the State Louisiana was cast 
out and not counted because there had been failure comply with 
the law the State the part these oflicers not that there had 
not been election, not that the people had not voted there, but 
that there had been failure the part those intrusted, 
termed, with the machinery the election” that State make 
that kind return that gave faith and eredit their acts. See 
pages compilation proceedings Counting the Electoral 
Votes. 

the votes actually cast the late election for appointment 
electors the democratic electors received 
ranging from 8,990; the face the returns made 
the supervisors registration the board returning 
majorities ranged from 3,459 6,405, but the canvass and the re- 
the publican ranging from 3,437 produce 
this result sixty-nine polls were re. embracing twenty-two par- 
ishes in whole or in part. 

the canvass thus made the returning officers there were act- 
ually frauds committed them this, that they failed and refused 
canvass and compile the statementsof votes made the 
sioners election and pretended consider only the consolidated 
statements made the supervisors electious. this the 
parish Grant was rejected entirely, because the statement votes 
made the commissioners elections, although before them, had 
not been returned by the supervisor of registration. They also re- 
fused for the same reasons consider 2,914 votes cast for the 
cratic electors, and 651 votes cast for the republican electors, 
the parishes East Baton Rouge and They transposed 
178 votes from democratic electors cast the parish Vernon 
the republican electors, which transposition has never been corrected. 
They rejected poll No. the parish Iberia, which were 
cast 322 for the electors, and vetes for the re- 
publican electors, for other alleged cause than that the coumis- 
sioners’ statement did not show that the word “voted” had been 
writien stampe the certificates registration pre the 
rejected polls 1,3 and the parish Vernon, ag- 
for the democratie electors and none for the re- 
upon fraudulently made and filed afte: 
heir sessions, and they added the votes 


hey had closed 
returned the supervisors registration over 500 votes five 


votes 


the eight republican electors the parish Concordia, and over 


500 votes the parish Natchitoches, upon sufficient proof that 
such votes had been actually cast, and without the knowledge the 
electors interested the question. 

some instances polls were rejected because, from the 
the case, commissioners elections such polls were democrats, 
the supervisors election not being able find 
cans said positions. From these and other facts like 
ture charged and claimed that the action the returi 

ing was corrupt and fraudulent destroy all faith 


credit their canvass and 


board returning officers acted with- 
being but few, any, cases which the 


Again, rejecting polls the 
there 


made them had been panied any proper 


cate statement the 
election, provided for the law under 
act, contesting fairness the registration election, 
trarily, and without any sufficient foundation being laid 

rejected such polls charges riot 
any proper hearing the part 


sof recistrat ssioners 


ion or 
which 


ierefor 


the 


that 
parties interested. 


uly | 


7 


election laws 1870 and 1872 had placed under control 


or 


vernor the State all the machinery eleetion and 


ed in him 
authority and power exercised any sovereign 
appointed the State superintendent registration and 
supervisors registration each parish the State, and they 
turn the polling-places the several parishes and appointed 
the commissioners or judges of election, who received the ballots of 
the people. All these appointees, with very few 
were members the republican party, and this instance all this 
vast power was aided Federal rs, and military, and par- 
the United States marshal for the district Louisiana, 
who, claiming act under the instructions from the Department 


+} 


the number his deputies over eight hundred 
ind distributed them through the different parishes under the pre- 
tense of aiding in preserving order and protecting the purity of the 
All these combined forces acted unison and 
harmony with the republican State the can- 
and controlling the election. 
HEADQUARTERS Party or LoOristana 
RooMs JOINT COMMITTER ON CANVASSING AND REGISTRATION 
MECHANICS’ INSTITUTE, September 25, 1876. 

Dear Sin: Itis well known to this committee that. from examination of the cen 
sus of 1875, the republican vote in your parish is 2,200 and the republican majority 
O00 

Yon are expected to register and vote the full strength of the republican party 
in your parish. 

Your recoguition by the next State administration will depend npon your doing 
your full duty in the premises, and you will not be held to have done your full 
duty unless the republican registration in your parish reaches 2,200 and the re 
bliean vote is at least 2,100. 

All local candidates and committees are directed to aid von to the ntmost in ob- 
iing the result, and every facility is and will be afforded you; but you must ob 
ithe results called for hereiu without fail. Once obtained, your recognition 
will be ample and generous. 


Very respec tfully, your obedient servant, 


D. J. M. A. JEWETT, 


SUPERVISOR REGISTRATION, 


Parish Assumption, Louisiana. 


Notwithstanding this immense power wielded for the purpose 


procuring the returns made majority for the republican 


electors and republican State ticket, the returning were com- 
pelled and did return the majorities heretofore stated 
the electors. was the duties the returning 
the language Madison Wells, president the 
“augmented the magnitude the destiny the two great parties,” 


and, the fraudulent and unlawful means already charged, reversed 


the popular verdict and frandulently the which are 
the foundation the anthority for the vote cast for Hayes and 
Wheeler and which this Commission called npon pronounce 
the true and lawful vote the State 

The evidence support these charges frand and illegality 
the part the canvassing Louisiana has already been taken 
the Senate the United States the resolution 
adopted December requiring the Committee Privileges and 
Elections, among other duties, inquire whether the appointment 
electors, those claiming such, any the States had 
been made either force, fraud, other means, otherwise than 


with the Constitution and laws the United States and 


the laws the respective States; and the Honse Representa- 
tives through special committee appointed investigate the recent 
election and the action the canvassing returning board the 


State reference thereto, and report all the facts essen- 


tial honest return the votes received the said 
State for President and Vice-President the United States. 

not know, Mr. what the ar- 
rangement between you and your associate is, but half the time has 
elapsed. One hour has been consumed. 

Mr. Senator not take his time, but shall 
leave him present extenso these questions, will only 
few minutes further. 

the duty this Commission, under the law creating it, erer- 
cising for that purpose all the powers now possessed by the two Houses of 
Congress acting separately together, determine and decide whether 
any and what votes from the State Louisiana are the votes pro- 
vided for the Constitution the United States, and how many 
and what persons were duly appointed electors said may 
therein take into view such petitions, depositions, and other papers, 
any, shall, the Constitution and now existing laws, com- 
petent and pertinent such consideration. 

_In vesting these powers this Commission Congress created 
cial, and not clerical, board. 

judicial board, this Commission not bonnd accept “as 
the votes provided for the Constitution the United States such 
may have been cast persons certitied electors 
nor accept them duly appointed electors, and must consider 
reaching its determination such would admissible either 
branch Congress engaged the consideration the same ques- 
and, therefore, the proofs already taken either said Houses 
With respect these questions are deemed “depositions and 
other papers pertinent such consideration.” 

these proofs, any other evidence which the 


properly receive, shall establish the fact that the elect 


COMMISSION. 


the vot had appointed fraud other mean 
otherwise than with the and laws the 
United States and the State Lonisiana, that any 
them were incapable of hosen, then the votes cast by such 


niust be rejected, for they 


stifution 


not “the vetes provided forin the Con 


Mr. President and gentlemen of the Commission, may I in conelu 
sion conjure you meet these questions their merits 

that the charges are true false, 

He re are ¢ hargves of fraud : cainst the perpetration of which every 
that ringing through the land. 

Do not, by closing your eyes to them, exhibit a degree of ju licial 
that all good men must deprecate and the whole country 
condemn. 

Mr. Commissioner BAYARD. should like ask you refer 
the statute Louisiana providing for tilling vacancies the col 
of electors, recited in the certificate of Mr. Ke llogy. 

Mr. Commissioner HUNTON, Allow ask question, Mr. 
MeDonald. You have stated that the electoral vote Louisiana 

1872 the ground that there was regular machinery 

for counting the vote. 

Mr. Senator MCDONALD. No, sir; not but that there had 

objection made the time the certificates were does 
not appear upon which one the several vote was based, 


but there were quite number. The Senate and House acted, and 
they each passed resolutions that was not the electoral vote the 
State. 

Mr. Commissioner HUNTON. aware that. wanted 
ask you furnish the Commission with that evidence. 

Mr. Senator the book entitled Presidential Counts 
will find the whole it. 

Mr. Representative JENKS. ask, Mr. President, how much 
time have? 
Mr. Commissioner ABBOTT. move, Mr. Jenks desires it, that 
may have afull hour. minutes it, were taken 
Senator MeDonald and interruptions him, and there are 
many questions here which are importance. 

Mr. Senator Mr. President and gentlemen, 
| it may be so. The questions put to me necessarily led mo to ocenpy 
more time than intended. 

The PRESIDENT. Are you satisfied, Mr. Jenks, take five min 
utes addition the time left? 

Mr. Representative JENKS. full not know 
that consume it. 

The PRESIDENT. will submit the question the Commission 
Shall Mr. Jenks have 

The question was decided the 

Mr. Commissioner ABBOTT. And course the same time will 
extended the other side they wish it. 

Mr. Representative JENKS. Mr. President and gentlemen the 
Commission, the organic act under which this tribunal consti 
tuted, with the decision that been rendered thereon and adopted 
the Houses, the principle has been established that the 
Congress shall count the being fixed from which 
start, the inquiry what implied counting the votes? Count 
ing any given thing implies two different actions the mind; one 
generically the kind that counted, and the counting, 
act enumeration finding the result from these acts determi 
nation. throw out either word from the sentence, “the votes shall 
then be counted,” would be to destroy its sense, 

Now will assume that the Constitution has said the 
Congress shall count the votes. When power conferred the 
Constitution, every power that necessarily implied perform that 
power also granted; and when power granted and the emer 
gency arises when that power should exercised, the execution 
that power becomes aduty, and when that emergency has arisen, the 
implied powers, whatever are necessary discharge that duty, are 
and they are necessary implication from the Constitu 
tion, they are much part though there written; and 
the Constitution has written therein that they have the power 
telligently the act, neither Congress nor any one else 
deprive them that power. Hence, the act Congress which 
says that the executive certificate shall the only evidence received 
contravenes the grant power which necessarily implied find 
the truth, that statute simple nullity, here are the legis- 
lative bodies great nation; they are required attest their 

journals fact which down all history the truth 
over their signatures, and power earth can say that you shall 
put upon those journals that which you and every one else knows 
false. there can such thing blinding the 

Congress had passed act that the members the Senate and 
Representatives with bandages over their eyes, under the superin 
| tendenee of the President of the Senate bandaged in a like manner, 

honld count the votes, yon would say that absurdity cannot tol- 

exists here, Truth the moral sunlight 


a, dud Lue sal 


lig 


and you dare ent out the truth from the physical 
eye, vou dare from the 


from one more than other unless you propose defy the in- 


telligent judgment of the world. 

Then this being the duty of the Houses, to count the votes, 
and the counting implying the fact that there must intelligent 
judgment and an accurate enumeration, no power can deprive the 
liouses of the necessary intelligence to do that duty. 


Phen I wish to ca 


has been rather that judicial tribunal. 
determine the succession the Chief nothing more and 
nothing merchant turns his clerk and says him, 


yon pile of goods and determine which are the calicoes and count 
number web not judicial act for that clerk obey 


The United States says her two Houses Congress, All cer- 
and false, being opened, you are required make 
count those which are genuine, and repudiate those which 
are the nation doing for not parties. 

This has been somewhat depreciated its character, 


apprehend, that has been some extent assumed that this 
contest parties, millions people speaking 
for themselves through their own representatives, and saying you 
forme name and stead count these legisla- 
tive action, and not judicial, but must and was con- 
ferred upon the legislative power from the very fact that the Senate 
representing the States, the Representatives representing the people 
of the whole nation, the question of succession being known as the 
question that would ultimately involve the greatest danger to our 
institutions, and that there could human foresight that could 
every possible that might arise, and order 
that there might omissus, was put into the hands the 
States and the people, intending that from the broad view of the legis- 
lator, from the broad range of evidence that he takes into view, and 
from his mode of thought he should decide upon this counting on prin- 
ciples original justice with diseretionary application, which the 
definition given by Mr. Burke of legislative power. So that from 
original justice, not as a court with discretionary application, intended 
those who conferred the power upon the States and the people, 
you are to count this vote, not for candidates, but for your country, 
and count should blinding the eyes before 
we assume to count it. 

With those preliminary views, will proceed consider the count 
the are two presented, each which rep- 
resents eight electors, each which bears the seal State, each 
Shall both counted 

whether both shall not 
The response is in the language of 
the very simple, very short. Both counted, 


bet wee 


which bears the signature governor. 


counted, what is the response ? 


because the provides that number electors equal 


the whole number Senators and Representatives which the State 
may entitled the Congress only shall appointed. 
stitution once meets because the number prescribed therein. 
You tmmediately say, Both cannot that dis- 
posed of, and disposed because the Constitution says that only 
fixed number shall counted; but the Constitution identically 
the same clause the other qualifications. 
ner their choosing the these men shallhave 
who shall 
the Constitution meets you reference the number, have you 
right some man’s say, will ponder awhile whether 
The answer should prompt. 
States direct the manner, with the qualification that person 


facts show violation the provision the Constitution 
with the same promptness with which 
would meet with reference the number. 

let proceed the count. You cannot count both, because 
the Constitution limits the number. Then they must chosen 
the Legislature directs. They are not both genuine then the con- 
clusion you come to. The inquiry would you were investigat- 
ing something else and found some real and some false, which the 
And the same principle you would apply tosuch inquiry 
should applied here now: which genuine? 
forms the law the land all essential particulars, that gen- 
either fails conform the law the land any essen- 
tial that false. necessarily involves the inquiry 
which conforms the law the land. either does, 
ted: but, neither does, cannot count either. 

Then what are the provisions the law the refer- 
ence the certificate, the No. has been 
designated the Commission, claim and are prepared prove 
that those electors were elected the manner prescribed the 
State Louisiana. Second, are prepared prove that the 


be cour 


electors that are Mr, Kellogg were not elected con- 


ioral eye or the mind’s eye; but you cannot | 


the attention the Commission another dis- 


the Constitution, wili favor counting certiticat 


formity law. 
that the men named therein were not elected pursuance the 


The Con- | 


true. 


you settle peremptorily and speedily when 


the Legislatures the 


either one con- 
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formity the laws Will you accept the 
our offer, and can establish it. 

Then establish that the one elected according the 
lative provisions the State Louisiana you have precisely 


the same principle which you rule that both shall not 


are also prepared prove that, pursuance the statutes 
United States, the one set, the McEuery electors, were elected 
7th day November, and the other, the electors, were not 
elected until the 6th day December; that law, 
No. prepared show that those who claim under 
tificate voted, exercised their right the day pre- 


scribed by law. 


Then every essential particular No. precise 
Nos. and lack, tirst, the 
the Legislature, and they were not elected the 
prescribed the act Congress. would seem, these facts are 
established, that certiticate No. most nearly but may 


questions evidence arise even after the real merits shall have been 
established, but establish these facts that 
which most nearly law, and, claim, every 
tial particular. 

these two come collision, shall the provision 
says the executive shall certify override the provision the 
tution which the mode choice, and override that pro 
vision the act Congress which that the time 
shall given day, the 7th day November this 
seems ought not, and the formal preferred the sub 
stantial, onght notto be. Then suppose the element frand enter 
into the formal, and propose prove that the certificate 
signed Governor Kellogg was procured through the fraudulent 
right inquire into that. struck somewhat with the arg 
ment made concerning the successive steps election, they 
were announced day two since one the honorable 
men, and the peculiar feature which marked was that stopped 


just the place that suited his argument and thereby eliminated 


whole power the United States Government. stepped right 
until the electors have cast their votes, and then announced, 
the thing ended then every avenue truth cut 


may what she pleases, fraudulently, and the United States 
not inquire into it. 


this intended that the Senate ani 
House Representatives the United States shall compelled 
certify what they know false and transmit into history 
this way? does not seem possible. Has the State 
Louisiana, Florida, any other State the right put the food 
that all must eat, poison, and require it? seems 
have some say-so such The thirty-seven 
States have interest well Louisiana Florida any single 
State, and the United States Government, until the votes are opened 
the Houses, has opportunity know whether food poi 
son; ifa State violates the Constitution the United States force 
the poison and let the nation that true not 
This nation has powerto guard against fraudas she has against 
force, and when our duty count, the two great bodies, rep- 
resenting the States and representing the people, have right say 
when fraud injected therein, will exclude that and accept only 


that which honest and bona fide.” 


But suppose the certificate the governor 
band buccaneers sailing the river New Orleans, capturing 
Governor Kellogg, taking him board their ship, and him 


sign his name that certiticate, and thus perpetrating upon 
holding office trust protit under the United States shall 
appointed elector; then let meet the the 


the United States, would you hesitate moment concern- 
ing that? instead that band more insidious scoundrels 
deceive him and induce him sign that certificate, does that render 
more seems Mars, the god war, was more re- 
spectable than Mercury, the god villainy does 
not commend itself much actual force. judicial tri 
bunal nor any legislative tribunal ought accepted 
worthy any more suppose, addition (and this 
expect prove) the returning board poisoning these returns, that 
the governor who issued the was himself party it, 
does the fact that was dishonest, member the same band 
conspirators, render more sacred than had been honest 
man? Can his own villainy sanctify his villainous 
take advantage himself for his own aggrandisement? 
seems these propositions need argument; hence 
state them. 

Then our allegation is, first, that these certificates, Nos. 
and may here call attention the only explanation know any 


found the evidence taken before the congressional commit- 
tee. Each member the returning board had sworn that the can 


vass votes which they promulgated their result was not obtained 
earlier than eight o’clock the evening the December. 


| 

| 
| 

| 

| 
| 
| 
| 
} 
| 

| 
| 
| 
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reporter the name Smith, investigating, their receive the returns 


ELECTORAL COMMISSION. 


wont, around the State-house, discovered that the afternoon the 


sth, about two three o’clock, the certificate election for the re- 
publican electors had been made out; and yet the returning board 
swore they never knew nor had any idea until after they had tinished 
their counting that there was a majority for one side or the other, 
but their certificates were already prepared. This passed into the 
newspapers, and consequence became necessary make two 
certificates, and they were made, say the second set well the 
that you have difficulty arriving the fact, why there 
are these double certificates. That the only explanation find 
the evidence. 

But will proceed with the facts, for was not intention 
have entered legal all, because the facts are 
ciently important groundwork for future action laid be- 
tore the Commission. With reference the facts, the first 


f the commissioners of elections, and within 
twenty-four hours the date their receipt send them mail, 
sealed up, the returning board. has more power 
tion concerning the votes that are cast, their reception their 
than has the mail-boy determine whether the letters his 
mail-bag are such should carried not—not mite 
tion, but simply that instrument transmission, nothing more 
and nothing less. The supervisor registration East Baton Rouge, 
although the constitution the State that all her ofticers 
shall citizens the State and the parish citizens the 
parish which they officiate and citizens the State, this man 
Clover was appointed supervisor registration for East Baton 
Rouge, being citizen Mississippi, holding two oflices the State 
Mississippi until the Ist January, 1876, and takes one vear 


present would this: that the Legislature has directed that the 


electors shall appointed popular need not refer 
the statute establish that the evidence the revised statutes. 
The second fact that the popular vote cast that State, undis- 
puted any one, and proven from the only record evidence the 
State, there majority between 6,000 and 9,000 favor the 
Tilden electors, average 7,639, believe, depending upon which 
you compare with the but the majority not less than 6,000 
and not excess 9,000. That the second fact. 

Here may call attention the only mode arriving the truth 
this case inreference this point. The papers that pass into the 
hands the returning board are only ephemeral. They are not 
made records. There place for their preservation. They pass 
into the hands this board, and where they from that one 
knows fact they distribute themselves pretty miscella- 
neously; but the law provides place for their preservation, and 
they are only intended for the temporary purpose Then 


from the returning board there record evidence mode test- 


ing the veracity their acts; but the law has provided record 
evidence, and that this: Every commissioner election shall 
his statement with the supervisor registration duplicate. The 
supervisor registration shall make ont his statements duplicate. 
those duplicates the commissioners election and supervisors 
registration. one sent the clerk the court the par- 
ish, and the other the returning board. That the returning 
board temporary the other goes standing monument evi- 
dence title. Then from these, the only monuments title, placed 
record that State with the several courts record, this the 
result; but the result was changed some way, and was changed 
that certificate was given Governor Kellogg was done 
the excluding 13,236 democratic votes and republican votes, 
difference 

this connection, order that may answer the question sug- 
gested the honorable Senator from Ohio, will give statement 
the different parishes and the facts with reference them. far 
protest concerned, has already been elaborated before the Com- 
mission that where there protest filed, the law constitu- 
tional, there power the establishment certain facts exclude 
certain votes certain polls. Now, this law conferring special 
jurisdiction, and know must receive strict construction. 
there any element that necessary give not 
the evidence before it, jurisdiction, and far this 
extraordinary power concerned are entirely void. order ob- 
tain jurisdiction there must protest filed the supervisor 
registration there intimidation during the period reg- 
istration revision registration. has power file pro- 
test with reference violence anything the kind election 
day; only during the registration and revision registra- 
tion that has any authority file any protest. Then the commis- 
sioners election election day may file protests for violence 
election day. not done one these parties, there 
power inquire concerning it, and inquiry made usurpa- 
tion; and addition that will prove the exercise such power 
which was intentionally perpetrated the alleged can- 
vass the returning board Louisiana this 

these protests there must duplicates; the duplicates one 
transmitted the returning board, the other filed court. That 
filed court placed there order that there may proseeution 
the district attorney for the crime, and for the additional purpose 
that the people parish, poll, whatever may objected to, may 
know what against them, they may stand for 
their rights; because not possible that the right the 
people whole parish may taken from them the inquisitorial 
proceedings before such board this, and which they never had 
notice, when the law says duplicates shall filed the Hence 
there duplicate filed court there jurisdiction; and 
may now state, generality, that with the exception the par- 
ishes Bossier and Concordia there was not single protest filed 
court the State Louisiana. Concordiathere was 
vote thrown out, because was republican all its polls. Bos- 
sier there some one hundred votes thrown out, because there 
were polls that parish. will now over the 
eral parishes. 

Hereit may necessary explain that the supervisor registration 


lance that vicinity became roper-in show that is, 
vocation until the 27th August, when was appointed supervisor 
East Baton Rouge, because East Baton Rouge was known was 
becoming strongly democratic. 

Clubs had been organized there which there were from five 
dred seven hundred colored voters and became necessary put 
this parish under the charge particularly appropriate supervisor 
registration. This supervisor registration East Baton Rouge 
filed protest with the clerk the court, none found file, 
proven the testimony taken according law, because 
say that the testimony taken Congress part this record. 
This legislative tribunal practice proceeding. The law 
says, you shall receive petitions, depositions, provided the 
law the land. What law? The law with reference legislative 
bodies who have the counting this vote. all the citizens the 
United States who choose send petition in, would your duty 
receive evidence, giving its proper weight. the 
ent Houses Congress have taken testimony, your duty re- 
ceive it, because the law the land, through all time, that has 
been the mode taking testimony the several Houses Congress, 
and this body acting with the powers and under the obligations sub 
stantially though were congressional body. Then the 
visor registration East Baton Rouge threw out 1,147 democratic 
votes and republican votes, making change 1,100 that 
parish. 

Mr. Commissioner THURMAN. registration, not 
the returning 

Mr. Representative JENKS. board; was before they got 
the board that this for the snake show did this, and the 
evidence was before the returning board what the true vote 
was; and they, with thot fidelity which was indicated 
sent by-their attorney, John Ray, that throwing out five parishes 
the State would republican, (and this was one them,) accepted 
his act and never inquired concerning it. Eleven hundred were 
thrown out officer with more power than mail-carrier with 
notice the board that had done it, with the actual vote placed 
before them they their act reply that takes that much burden 


our shoulders and leave so. 


| 


After the supervisorof registration had thrown out 1,100 votes, that 
is, 1,100 difference, the board then took two polls, and 14, and 
poll No. threw out 162 democratic votes and votes 
poll No. they threw out 144 votes and 
can votes that parish, making difference 1,396; and pro 
test filed in court, no notice to a single citizen of East Baton Rouge, 


and yet they were being disfranchised the thousand; and this 
purports bea free government 


The next West Feliciana. There was protest filed court 
that parish. There were 1,010 votes thrown out and 
protest filed, opportunity for the citizens know 
the truth, making difference 

East Feliciana there was protest filed with the clerk the 
court. There were 1,736 votes thrown out and republi 


can, and this the parish over which they rejoice conclusive evi 


dence intimidation. The governor the State, are prepared 
prove, had notice advance that the colored people were passing 
into the party large masses. The supervisor regis 
tration contemplated should not there all, and 
prevent election. But consequence hoping carry two 
members the Legislature was instructed back and did 
back; but there were republican tickets sent there, and hence 
there was but republican The arrangement was made 
keep the tickets away, they did not go, and the consequence was 
republican vote and 1,736 democratic, and that was intended evi- 
dence intimidation. But stand the legal proposition that 
there was protest filed, and being jurisdiction the act 
throwing out was usurpation. 

The next was New Orleans. There were none thrown out the 
board, but there were three polls thrown the supervisors 
registration, these There were 993 democratic votes 
thrown out, and 346 republican votes, making 647 difference 
New Orleans. They were thrown out very different pretexts. 
One was thrown out becanse for the single Blane was 


@ 
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| 
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votes cast was 247 or 249; 


siillicient 


that is, the was not made with 
the commissioner election know certainly 
whether was and because the supervisor registration 
could not decipher that figure threw out the whole poll; and al- 
though that fact was called to the attention of the returning board, 
they went over and their count. this not 
bomination great nation not would 
ask you what you would call 
Phe next is Claiborne. There was 
the board elsewhere, 
here was no protest tile 


accuracy by 


submit 
nation ? 
ho protest filed of 
nd ln4 votes were thrown out. 
d whatever, and 141 democratic votes were 
thrown out and republican, making Frank- 
in 74 democratic and 2 re pi blican votes were thrown out, a ditler- 
ence 46; and there was protest. there was 
whatever, and democratic votes were thrown out and re- 
making Richland there was pro- 
test with the clerk the court, and there was protest filed 
cither with the returning board the 30th day November. 
When the supervisor registration brought his returns, instead 
sending them mail carried them, and that brought him 
vith tom-house, and the was need 
they stated. The was they gave this 
November with the returning board, and the con- 
that they excluded 770 democratic votes and 137 repub- 
lican votes, making majorities; and you are asked 
The supervisor registration received $150 under 
ext of searching for witnesses, and some seventeen 


abor 
any kind with 
Caldwell 


a dillerence, 


connection ecu 


ot witnesses, 


supervisor oft re 
test on the 


the nominal pret 
days after made his original return his conscience then becomes 
enlightened and tiles protest with the board, but not court; 
and you are count the votes manipulated and say right! 
Mr. THURMAN. Was the protest regard reg- 
istration 
Mr. Representative 
intimidation, 


The protest was general one, that 
there Lhere is not a single one of these protests 
that legal tribunal before honest comes the 
requisition the law. 

Mr. Commissioner 
fore, the supervisor of regis 
ing in respect fo the eles 

Mr. 


was 


understood your statement be- 
ration has duty perform protest- 
tion, but only respect registration. 

ee KS. None at all in reference to election 
tration. His right protest began the August and 
terminated the evening election day, and only extends 
such acts interfered with and revision, and whenever 
day comes then his power exhausted and the commission- 
ers election then make the the way the law di- 
vides the duty. 

next parish There was protest filed any 
The number democratic votes thrown ont the board 
there was protest tiled with the board, but not court. 
were 1517 democratic votes thrown out and republican, 
making Madison there were votes added 
the republican vote returned the commissioners election 
the supervisor registration. That was act extended dis- 
cretion, presume. Whenever was not what they (the board) 
be, they assumed the right, Vernon Par- 
ish, make what they thought should be; this repub- 
right say how shall result its own without 
regard the vote actually how are you detine re- 
public is? 

Then Webster there was protest filed whatever. There were 
136 democratic votes thrown out and 194 republican, making 242 
Bossier there was protest the supervisor 
registration, the commissioners election. Bossier, 
stated before, and Concordia are the only two parishes where there 
were any protests filed with the clerks the courts. Here was 
protest filed the supervisor registration, but related acts 
violence election day over which had jurisdiction, and 
hence that action was The number thrown out there against 
the democracy was 342 majority. 

Natchitoches there was protest any kind. The number 
democratic votes thrown out was 343, republican making differ- 
ence protest was filed whatever; that is, protest filed 
with the clerk the There wasa protest filed with the board 
made after the election the supervisor registration with refer- 
ence transactions that occurred day principally and 
after the time limited law for him make 

test. duty the supervisor registration simple one, 
only being empowered pack the statements and put them 
envelope and has but twenty-four hours and 
the statute required that should send them from the place where 
they were received and not carry them person, order that there 
might not comparison results the capital, there was 
this case, and then and fitting match results they 
might desire, that that partof not directory. not nec- 


present 


Parish 


conceived it oug 


casi, 


essary should considered; for directory and they vio 
lated that presumptive evidence fraud. 

Vernon there was protest whatever. They took 
without evidence. They threw out 178 democratic votes and add 
179 the republican side—a Iberia there was 
protest and 333 democratic and republican votes were thrown 
out, making ditierence The reason these votes were 
out was that the law quires that when the voter shall have voted 
the the election one poll did not 
write the back the certificate the electors voted” 
about one hundred votes had After that, finding was 
their duty do, they did write This fact 
the board, and the was that they threw out the 
poll because gave 322 majority. 

Then Fayette there was protest court. 
rejected the supervisor registration. 
was democratic and republican. 

Fourche protest was tiled polls werethrown 
out the supervisor registration one which 142 votes were 
the other 127 majorities against the 
electors. 

Livingston there was protest filed any 
democratic majority was thrown out. Saint Landry 
was protest tiled and poll No. was thrown out with democrat 
majority Tangipahoa there was protest filed cou 
Poll No. was not compiled; that is, was thrown out the 
visor registration and poll No. was excluded, making 76. 

There coincidence that wish call attention here. 
cidents happen little singular that they always happen one 
direction; and find this fact exist that the accidents happen 
the direction that the person who occasions their happening would 
desire accidents happen, ground for suspicion that possibly 
may not have been accident. Then when you take this fact 
into consideration that the acting governor the State 
lican, that the State supervisors registration and 
also appoints every supervisor registration the State, the 
visors registration appoint every elections the 
State; the clerks the supervisors registration were usually re- 
publicans; believe there were one two which ther 
were exceptions—every single mistake that was made happened 
cut just one way. That suggests the possibility that there might 
design it, sostrong that when some additional facts which 
will state directly, seems almost conclusive design. 

But probably now duty answer what they may say. 
have stated that there were protests all certain cases. That 
evaded proposition that parties interest may have hearing 
before the board under the provisions the thirty-sixth section 
After stating that the supervisor registration shall 
protests, &c., it proceeds : 

Provided, That any person interested in said election by reason of being a can- 
didate for ofiice shall be allowed a hearing before said returning otlicers upon mak- 


ing application within the time allowed for the forwarding of the returns of said 
“ti 
erecuion, 


Two poll 
The number thrown out 


That provides for hearing. This tribunal cannot entertain 
original pleading between parties, because did would clearly 
and wholly judicial. the claimant has right come 
before this board and allege that was elected, course his oppo- 
nent has right todeny that allegation. then find every element 
constituting There the actor, the reus, the full judi 
cial all particulars; and yet the constitution 
Louisiana says that all judicial powers shall vested certain 
courts, and that none shall exercised any other authority. 
not possible that the contemplated was that certain 
men might over the State and file protests, they did this case, 
against nearly every parish the State; that when say there was 
protest, say the protest the officers who claimed have been 
elected was protest all, contemplated this act, and was 
nullity; and you count the others who filed protests court, 
and throw out every vote that was thrown out under them, and say 
that this general protest was not lawfully you can say noth 
still leaves very considerable majority favor the McEnery 
electors. 

have gone through seriatim the statements the several parishes. 
will now pass more general evidence fraud. However, there 
another system facts which duty call the attention 
the Commission order that there may full opening. 
There are certain persons who are alleged 
Levissee and Mr. Brewster are under the Constitution 
the United States. will prove that Levissee was 
appointed circuit court the United States holding the tim: 
the election. will prove that Mr. Brewster was surveyor 
the land oftice for the land district Louisiana. swears him- 
self that three four days after the election wrote letter resign- 
ing and asking that might take effect the 4th November. 
This letter was written the 10th was 


mailed Washington and received Washington the 
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23d received reply accepting his resignation the 4th. 
the day the election was disqualitied from holding 

this office; and decide very that when the number 

ited the onstitution, isour duty decide equally romptly 

that the qualification equally binding and should de- 
ided equally 

the Constitution does not extend the 
alone, but goes down and pervades the whole country. 
voter who casts his vote fora disqualified person does the same as 

the supreme fundamental law reaching every citizen from the 
lowe the highest, and the disqualitic ation made equivalent 
the absolute not voting the party who threw vote for consti- 
tutionally disqualified man. 

Then, reference the other officers, find that Bureh 

State senator the State Louisiana. the provisions 
the constitution the State provided that per- 
son shall hold any two offices under the said State except those 
justice the peace and notary was State senator, 
will prove, prior the eleetion and continues this day 
virtue the under which held before. Then the dis- 

the State constitution rendered the vote the citizen 
this Burch the same though had not been was 
not elected, even had majority the votes. 

Morris Marks, another elector certificates Nos. and was dis- 
trict attorney for the district which the parish Saint James 
prior the lection and has continued hold down tothisday. 
disqualified the State constitution. will also show that 
was supervisor registration for Pointe Coupée parish. 
the constitution the State, article 117, and 
also disqualitied ‘by express enactment the registration 
law, section 13, you will find supervisor registration ex- 
from being candidate for any ottice being voted 
for during the time his ofticiating supervisor registration. 
The language is: 

That no supervisor of registration appointed ul od this act, and no clerk of 


such supervisor registration, shall eligible for any any election 


when said otlicers officiate. 


that addition the constitutional disqualification there 
express statutory disqualification with reference and 
will prove that was acting and did act clear through this election 
supervisor registration for the Pointe Coupée. These 
are and will establish all them 
evidence. 

Then with reference actual frand have some testimony 
which will your attention very briefly and from mem- 
ory. the first instance are prepared prove that prior the 
election those who had the conduct the campaign behalf 
the republican party alleged advance that diffe nee how the 
election went the people, the returning board would make all 
right. This was Mr. Lewis and Judge Dibble, the act- 
ing Lewis the one who claims have been 
the United States Senate the late Legislature 
the action this returning board. will show that 
tion this, prior the meeting the returning board, there was 
telegram sent John Ray, who was attorney for the returning board 
and went through all its sessions and private, which 
States: 

November 16, 1876 
Hon. J. R. WEsT, Washington, D. C. 

Returns date leave majority, five parishes. 

JOHN RAY. 

That dated the November, before the returning board 
met, showing that the attorney that they selected discharge the 
functions their adviser stated advance that five parishes were 
thrown out. will corroborate that predictions coming from 

any sources. the 17th November, Pitkin, United 
marshal, who used the funds the Government with very 

renerous hand reference procuring witnesses upset the right 


NEw Or.EANS, November 17, 1276. 
lion. J. R. West, Washington, D. 0. 


Louisiana safe. Our northern friends stand firmly us. The returning 

board will hold its own. 
J. R. G. PITKIN. 

Showing that there was nore liance upon the votes people, 
but their hope concentrated the returning board. Then 
December, prior the time that Governor Wells swears knew 

anything about what the results were, have the following tele- 
gram: 


New ORLEANS, December 3, 1876 

Democratic boast entire fallacy. Tave northern friendson way North. Answer 
telegram this morning also, have Senate anticipate sending committee 


to investigate outra Have seen Wells, who says, ‘‘ Board will return Hayes 
sure. Ilave no fear. 


J. R. G. PITKIN. 
And Mr. Pitkin swore before the congressional committee that 


Wells did tell him before sent the telegram the board would return 
sure, have fear. 


COMMISSION. 


tale 


Then taking these predictions and taking their action, will add, 


besides many other things that Ihave not time that 
this board offered some its members sell the result that 
State two ditlerent men, one for $200,000, 
another asking million. The price chan conformity 


the probabilities the purchase. Then the constant succession 
accidents all one side would itself. Then again 
the attention the board was called the fact that was their 
duty till the board deliver themselves from suspicion. 
one felt and knew that prior this these very men had been 
guilty doing dishonest acts with reference They were 
asked fill the board. The law was laid before them; they admit- 
ted was the law, but said was directory. Assuming that the 
were not bound obey directory law but had diseretion re- 

gard disregard pleased, they interpreted the word direct- 
son from knowing what they did who would have con- 
tradicting any false assertion which they might make dishonest 
trick which they might perform with reference the canvass the 
election. 

Then their attention was called the fact reference making 
the ir ¢ compilations from the statements of the votes. The ¥ made, in 
law, their compilations the supervisors registra 
tion, and thereby threw out the whole parish ‘Grant and 
the statements which were not returned the supervisors regis 
tration, which they made 2,900 their action 
favor of their own party. 

Now, great nation tosubmit all this? Must forty-five mill- 
ions people drit from foul sink the ordure that flows through 
such fetid not right. ‘Truth should admitted 
shine upon You cannot erect false god and bow down 
and worship it, and Truth ought permitted 
shine upon this and truth shine upon it, but one sin- 

result can possibly The wisest men the 

est men make that which false true. Solomon, the 
wisest men, set the false god Moloch, and the glowing arms 
the monster children wailing died; but his wisdom, his power, 
and his glory have not been able efface the stain prevent 
posterity ever since from regarding pollution his name 
his you set the false for the true, you attempt 
blind the eyes mighty nation, and say the Senate the 
United States and the House Representatives the United States 
shall put upon their perpetual memorial all genera- 
tions that which they know false, and command all bow 
down and worship it, your edict will vain; because history will 
judge and will know the ask now that the simple truth, 
the great moral light the universe, may permitted shine 
upon this transaction, clear out all this and let our 
country free from the disgrace poisoned the act this 
returning board. 

Mr. Representative Mr. President and gentlemen 
the Commission, wish mind could relieved the difference 
opinion expressed the several members who objected advance 
me, and that the important question could determined either 
claimed Senator MeDonald, that this judicial tribunal, 
Mr. Jenks, the House, that legislative tri 
indeed there any claim special and peculiar juris 
diction belonging this Commission, comes under the act Con- 

gress. judicial power limited the Constitution, and you 
certainly possess not that. The legislative power equally limited 
by the Constitution to Congress, and you certainly possess not thi 

apprehend that the constitution this Commission means, 
|as may so, appointed the two Houses, 

convenience them, determine upon certain questions which 
have arisen with regard this presidential election, and that this 
committee this Commission bound pass upon these questions 
conformity well-settled and regularly established law and not 
all conformity any vague suggestions matter which 
the record, which not among the things committed you 
the President the Senate, and which already, 
dee ision this Commission, are barred the spirit and reason 
the decision made the Florida case. 

hero the discharge the duty which has been cast upon 
two things: first, object tothe paper known No. the 
McEnery That may done, understand it, two 


ane 


showing that McEne not governor. That isanattack- 


ing process the certificate and the title the man who gives 
The attack may made just well supporting the law 
and the evidence the existence and effect the other and 
counter-certificate purporting given William Kellogg 
governor, and the establishment the the satisfaction this 
Commission and the world that William Kellogg the time 
that the certificate was given the only recognized governor 
the State Louisiana. Fortunately there proof 
that question. There governor who has held these 
United States that abundantly bolstered proof his ex- 
istence governor, not only juris the fact but 
the fact the declaration that the only legal 
urning oflicers the State, the fact the counting the votes 
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the only legal Legislature the State, the fact the entrance manifestly true that John was not; and 
into office uader that the that when pursuance tue the way evidence this Commission may attach 
the system which prevails that most wretched State the course certificate governor given the governor who ele 
ernment violently overthrown 74rebellion by arms was | time the actual governor, and not toa mere pretender who retired from 
and civil war brought that contest his own will and has not any way 
armed forees organized deliberately to overthrow it, and a skirmish | taken to assert or exercise any possible control over the office of goy- 
which bore @ neal 1}>] roacl to the dimensionsof a battle took place, ernor of that State from that day to this 
owed object being overthrow the government, and Again call the attention the Commission the peculiar wo: 
tos titute the other one, this man was the ing the certificate given John McEnery. was 
That What then? Then the intervention could, not commit 


of the United State 


the Constitution. The United 
States was asked lend her strong arm sustain the mght. Which 
was the government sustained there the case these two 


confhietin 
to the Pre 


his dec On 


Was the act 1795 delegated Congress 
ent of the United States, and that dele 
rthrown both branches Congress absolute 
the part this Government deter- 
was the rightful government the State. The Presi- 
dent of the United States so recognized it. The President of the 
United States did used the military arm the country, put 
down the rebellion arms, conquest, and placed Kellogg 
back ain the seat from which had been 

This not the end the these facts 
giving the dates, which will hereafter for the consideration 
the tribunal. It does not end here. 
the propricty the 


ove 
to his reco 
mining which 


validity 


action the Senate the United 
The Senate the United States adopted eventually reso- 
lution Mr. thony terms follows; quote from the 
val of 1874-°75, purge WD: 

Resolved, Vhat the action of ties resident in protecting the go 
isiana, of which W. VP. Kellogg is the exeentive, and the 


ainst don and in enforcing the laws of the 


Senat 


vernment in Lou 
poople of that 
United States in that 


State 
nestic violence 


State is approved 

There 
the Dre 
in the 


ot one 


is the sen ial reco 
sident of the I 
law of 1795, 
branch at 


tenure of 


itor the determination made 
States under the power delegated him 
and the approval his action and the committal 
all events Congress the validity Kellogg’s 
office, 

But that record still more pointed action 
the Senate, because the proposition 
Which antagonistic the main proposition, adds vigor 
and force to the proposition itself. Ttind that resolution being pend- 
ing Senator offered amendment which appears page 
the Journal, that that resolution should consid- 
ered as recognizing Kellogg governor of Louisiana; and 
that amendment was rejected the vote the Senate. 


sometimes, 


ot 


as de jure 


House also has taken some action this matter. The com- 
mittee of the House known as the Louisiana Committee, which has 
been referred Mr. Jenks his reported certain res- 


,andin the Journ 


alof the Hon eof Representatives, page 


session of IS74—75, this resolution 


appears: 

les ed, That William Pitt Kellogg be recognized as the Governor of the State | 
of Louisiana until the end of the term of office tixed by the constitution of that 
State 

That resolution was adopted vote 165 The same 


committee of 


anions, as all 


which Mr. Hoar and Mr. Wheeler were members were 

true men ought be, put end the bad state 
end they undertook the request these McEnery, 
this contesting governor, being one—to make award which was 
carried out certain changes resignation the one side and 
putting men into her the Legistature that State; 


the 


in other word 


that award was made 


vation gives until 


them, and pursuance that award the Legislature Louisi- 
ana patssed a resolution by which lam quoting from me wry —they 
that the tenure Pitt Kellogg during the 
terms been until his successor should 


for which 

he appointed, should not inany way be in 

lature the State Louisiana 
Now IT will come bar 


ration this award. 
P. Kellogg for 


the contest was between and 
took tom inipulate more things than he could carry, ¢ ndeavored to 
matter by breaking up the legal board of returning 
ot fact at that 1-72 there were 
ontlieting boards of returiing officers of election ef thesSt 
Louisiana; them known the Lynch board and the other 
the Forman board. court the Siate has 
settled all that court the State Louisiana, 
Louisiana the case the State rel. 


the 


and ereat 


nis own, so tuat 


election 
two « ate of 
Ine 
upre 
Annual Reports 

Wharton et al., rend 


red this decision ; I read frou 1 page 14: 
[tis therefore ordered and adjudged that the board of returning officers, com 
] wl of Herre Ly Loi reet, and Jacob 
flaw th avd of returning oiieers of cleetions of the Siate of 
I 


that was the board whose certificate election 


day 


loge 
Kell gs 


clearly 


perform exce pting ministerial one, 


fact appearing evidence 


This isto certify that the following is a trne 
of the President and Vice-President of the United States for the nex: « 
suing regular term of the respective oflices thereof, being electors daly and le 
appol nted by and for the State of Louisiana, bh wing each received a majority of | 
votes cast for electors at the election in the State of Louisiana, held in accord 

vith law; this certitieate being furnished as directed by law, by the executive 
thority said State Louisiana. 


and correct list of the names of ¢! 


elector 


There reference there any source known the laws from 
which derives his there reference there any 


who would come forward and verify the seal the State 
and so, secretary state.” 

This brings consider, the line argument which have 
marked out for what are the evidences that ordinarily the 
regular courts law all cases election come before 
vassing Does any one contend 
ment that this Commission has the power, the authority, the means 
time purge the election Louisiana, pass through the whole 
was displayed there the 7th day November 
amine into every poll even read that mass balderdash und 
the name evidence that here and half yet unprinted 
not true that this Commission exercising certain extent 
political and not judicial power, that are exercising all 
determining bodies pass elections, not upon the very facts that 
may have taken place away down the remotest poll the 
ent parishes, but upon the regular returns the oflicers constituted 
for that purpose and sent forward you? other words, 
own mind this be- 
tween the powerof apolitical tribunal todetermine election upon 
apparent right, the facie appears upon the papers that 
are sent you, and the rightof judicial tribunal when two 
ties are properly before it, one claiming have been veritably 
and that the other has not that case man denies that the 
judicial tribunal, clothed law with that power, can pass 
the returns and and inquire the veritable fact the case 
and determine the very Now, not believe that 
any fair constraction the law any proper construc- 
tion the powers the two Houses given the Constitution 
there exists either the two Houses this tribunal the power 
examining into the very right yon were court sitting 
to try the case of a quo warranto brought by one candidate for the 
President against another such proceeding 
known the laws, which confess not propose give any 
opinion, 

was stated, and stated correctly, the counsel 
who argued another cause before your tribunal, [Mr. Matthews, 
that election necessarily consists certain steps moving forward. 
does all States, all governments where elec- 
are and where they involve larger than the 
political unit; the Commission will excuse me, will 
show the that exists under the laws Louisiana 
their mode scrutinizing their elections and handling elections 
from what exists, far know, other State the nion, 
and the reasons for 

Where you have acommunity which general education diffused, 
which general desire fair dealing and support 
law, prevails fortunately most the States this 
but not then the processes begin from the bot- 
they commence the unit, the lowest subdivision 
political power; the people themselves are are fit 
and ought trusted with the power determining 
those little under the inspection their neigh- 
bors, who shall judge their elections. you have and can 
have judges election, and from that base the election processes 


from township county, from county district, from 


district tothe State canvassing board and every one those proc- 
esses the subordinate election tribuna!s, every one them, have 
exercise the power properly meant the power making returns. 
are returning officers; and the States with which 
most acquainted the State board canvassers has duty 
All que stious of eligibility of 
vote, and all those matters are such com- 
intrusted the lecal tribunals. But Louisiana 


of their rig 
ties safely 


voters, 
mu 


the case altogether different, and different because the dif- 

ference the population, the difference the character the peo- 

pee. 


The laws which they have there sre good laws the people 
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will permit themselves have. All laws retlect the condition 
Thus Louisiana, the processes instead begin- 


ng irom the bottom and coming up, | vein from the top. There is 
that community that diffused education—and saying 
ese things with uukindness that community, but 
fact—there not that diffused education, above all things 
not that reverence for law which permits trusting local 
with this power. recognition that fact, recog- 
nition the fact that the processe vast body 
men had been nly elevated the position 
itizenship and eligibility recognition the fact that 
the beginning that most unfortunate State there has been 
armed, deliberate resistance the law, there has been deliberate, 


J 
1 


settled, persistent resolution out violence and force all 


those things, matter what they were, which stood the 
the party that ght make itself dominant when 


was not dominant numbers and thus the Legislature commenced 


first creating sort returning board, consisting the 
governor and certain but using judge for the purpose de- 
termining these facts intimidation. 

This Commission acquainted with the history this country, 
and even that remote part knows part the current 
history the country that that change the system election laws 


the State Louisiana was brought about the murders, the as- 


the violent breaking into the regular course law which state things that has prevailed since that time, for there 


swept that State and compelled the Legislature which sat 


undertake devise some remedy. That was one the 
remedies they 

But that did not answer; and soin the Legislature the 
State went step further and they took all the power making re- 
any sense the word from all these local and subordinate 
election, and they did not allow them even say 
ward district whether police justice constable had been elected, 
the lowest form subdivision that State being these 
polls parishes. They took all that away, and took away any power 
the part the commissioners election even pass upon the 
registration controlling determine whether not was 


voter parish, and his determination once made bound 


every the election. There was positively nothing left 


the supervisor registration. That was all. their be- 
ministerial and cleric Their returns were longer 

the name returns,” but dropped down the law 
votes passed the supervisor who also—Mr. Jenks has stated 
that particular—deprived any judicial power what- 


the law send forward his compilation and all the original papers 


receives—he passes judgment them—to the returning board 
elections Louisiana; and theentire powerand faculty 
State declaration whatsoever which should 
amount prima facie evidence which the governor could 


sion, solely and vested this State board returning 


All this appears from the very terms the law itself, and 
were worth while could read the decision the supreme court 
that State which sustains, could not help sustaining, the 
plain, emphatic, and undeniable words the law. 


Having constituted them judges, not all State 


not what they say, but they make them the final judges and only tri- 
bunal which has the right give prima election 
for all elections held the State—the question gravely resolves itself 
this: whether the presidential election 1876, which cer- 
tain persons were chosen electors, was election held 


have time follow all the points that have been leave 


that done far more ably and better the counsel. Permit me, 
however, follow this one. 


There another consideration. The having been raised, 


understand, the objectors the other side that matter 
fact there exists law to-day which the right appointing elect 
ors Louisiana was delegated the people, that question 
determined the inspection the laws themselves, and will sin 
read from the list all the laws this point, tion the act 


1872, though believe has been read 


Be it further enacted, That in every year in which an election shall be held for 
‘tors of President and Vice-President of the United States, such election shall 
held the time fixed act Congress. 


The presidential election—that is, the electors the 
inds upon two statutes; not one, but 
There one statute the revised not know where 


printe this co: npilation—which question elections 
makes the provision 


President and Vice-President of the United States such election st 
the next after the first Monday the month Nove 

election shall be held and conducted in the same manner and form pr 
for general and State electious. 


be held on 
md anch 
ided by law 


given and recorded under the formsof 


That is the general-election law under the 


revised 


mpl tions that we have ? 
Representative not been able until few 
minutes since to obtain a copy of the compi 


pilation and cannot say. 
Representative the ninety-fourth and ninety 
fifth pages the pamphlet with the paper cover. 

Mr. Representative HURLBUT. Now there another law that 
and section 2824 proceeds direct the manner which they shall 
vote, and section and and others relate special mode 
return provided that revision. 

Mr. Commissioner BRADLEY. What the date that book 
the 

Mr. Representative HURLBUT. This volume the Revised Stat- 
utes Louisiana that quoting from. 

apprehend that considering the stetutes that 
claimed repeal the one the other, the first question what the 
probable intent and meaning the Legislature was. man pre 
tends that was the probable intent and meaning the Legislature 
Louisiana any time, that was their repeal the 
right the people cast their votes for electors President and 


e 


neonsistent with the actual 
has been 
preside election beld since that held 1872, and held this 
process voting the There has been presidential 
election held and that was held the same manner and 
the same process ascertaining the choice the people this mat 
the usage the Government itself against the theory repeal. 
Besides, there comes another great principle interpretation, 
that subsequent laws repeal only much the law 
inconsistent with the one enacted; and hence has been held 
practice Louisiana, and the clear law the case 
that the repealing act creating this returning board 
terfered with the act regard presidential electors far 
away with the special tribunal provided under the former act, and 
submit that election all othe held the State the 


bitrament and determination this board returning oflicers. 
these local commissioners election except examine and determine 


whether the man who offered his vote was the identical man registered the amplitude the committed these statutes under the 


Now, may pardoned saying that whatever may 


will of the people of Louisiana to ag board of returning officers, 
any board, the thing which was it, the cause 
the enactment, worse deserves the 
every man who loves his country believes the right the 
trodden and the oppressed; for Lsay here from some 
the fact and close investigation, that the history 
reconstruction has been nothing more than delib 
erate attempts overthrow existing law force. The old Anglo 
Saxon which existing evils are corrected the form 
law never seems bave entered into the imagination that hot 
headed, rash, and impetuous have adopted rather the 
Latin form that thei Mexico sending 
loans the commerce and interests the country tosupport 
armed force breaking down that which the 
stitution and the laws have given to the people of that State; and 
therefore the board, with all its into existence. 

The mode which that board may have discharged its duties, the 


self with the condition the paris shes, all these things 


are 


evidence outside; and the simple and direet proposition 


made the upon the that this Commission 
resolve into tribunal try the who did vote 
who did not vote yonder every poll You cannot rest 
upon éx2 parte testimony t: ken by a congressional Commission; for 
although have the rto member one branch 
experience that, all tribunals pretended tribunals that 
ever were gotten the ingenuity man for the purpose 
quiring into politic al questions, there is not any so like ly ty be unfai 


Look the time. Does this expect read several 
sand pages the results the so-called investigation held the 
committee which have the honor dawn Louisi 
are only four thousand printed; the other three thou- 
sand will printed when your printer gets You ean 
not read intelligently the mass that there within the time that lies 
between now and the 4thof March. You cannot take the synopsis 
any gentleman as the existing fact in the case; you have no right to 
you undertake try must try law and the law 
prescribes. You, this tribunal, all events trusted and 
believed. will not suiler itself the mere vehicle wholesale and 
continuous slander agvalust men, ana them no opportunity fui 

much for the idea opening this entire matter, into 
the reasons which guided the returnmg board, passing behind theu 
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of the constitution of their State and the power granted to them by 


this Legislature. are asked pass behind all that and inquire. 
Well, undertake that. you will the supreme 
court the State Louisiana has declined for the supreme 
Kuoblock, 25 Lou 1 Annual Reports, pag 

The returns made by a legal State board and officially promulgated 


Commissioner When was that decision 
Mr. Representative HURLBUT. March, 


commission they cannot, under this act, go be 


legal returning officers for all the elections of 
t ile I State board and officially promulgated by 
tha ny otlicers for the State at large constitute the 
ba ‘ ized to issue commissions. These returns 
are “70. made “prima facie evidence in all courts of jus- 
tie util set aside atler a contest according to law of 
the right of any person named therein to hold and exercise the office to which he 
shall by such return be declared elected 

Mr. Commissioner EDMUNDS. What was the nature that ac- 
tion ? 


Mr. Re presentative HURLBUT. 


action under their statute for 
intrusion into oflice. 


Mr. ABBOTT. Was not therefore the nature 


aquo warranto? 

Mr. Representative modified form quo war- 
ranto, 

Mr. Commissioner ABBOTT. Who gave the opinion 

Mr. Representative The opinion was given Judge 
The same opinion repeated other which 
not desire now the time the Commission quoting, 

Mr. Commissioner that case reference eleetion 
conducted under the act of 1870 or under the act of 1872? 

Mr. Re presentative HURLBUT. This is a case in which they de- 
cide, course they had todo, that the election November, 
was governed the law 1870, proposition which seems 
evident that I hardly thought it would require the decision of a court, 
inasmuch days takes place 
with the election that took place days before. 

Thus the supreme court the State itself, regards its own local 
election, has decided that the returns made this board and required 
the law filed with the secretary state, and also required 
promulgated publication the newspapers, are the evi- 
dence Which the governor gives all officers the 
State, and that those returns are prima evi- 
dence which can only gone behind judicial trial touching the 
right hold and enjoy appre hend that the case here some- 
what analogous to that. L apprehend that this C mse che is uot 
nor can sit, tribunal, try whieh the two 
gentlemen named for President has actually been elected, which 
entitled hold and enjoy the You are not sitting 
cial forthat; you are sitting determine what, the 
authorization est: lished each State according its 
own act and pleasure under delegated right the 
appears. there any end inquiry the other view taken? 
there any possibility ever deciding this question the presiden- 
tial election that last not manifestly not only 
contrary law, but impossible that this immense mass 
allegations pro and con can gone Where are you stop? 

triend, Mr. Jenks, was very poignant his remarks 
innocent person the name Clover, who acted super- 
visor the parish East Baton Rouge and, order show that 
Mr. Tilden got the Louisiana, proposed this 
sion, matter proof, that this man once kept snake-show, 
mission whether that traversable fact that can 


take issue so, every other allegation with this 
matter, all these points that are made, some under the law, some 


under a misconception of the law, allof these require ey Toga they 
are sustained testimony pro and con, and coufess that 
deliberate study the law which organized this Commission 
not know any this Commission bas testimony these 
questions, or to compe l its produc tion, or nese of its validity. 
Now, all this simply repetition—and glad it—on 
ified and far more respectable before this the utter- 
ances With which have been favored for the last four weeks di- 
prejudgment the whole question that submitted this tri- 
bunal; and I deeply regret that the echo of those utterances, bad 
enough and ill enough even in the license of debate in deliberative 
bodies, should come within this hall whose memories are all sancti- 
adherence great principles justice, and most all re- 
gret that the speech distinguished friend from Pennsylvania 
Mr. Jenks] should have closed with warning this Com- 
mission that amounted menace. That sort thing may 
where the physical foree and organized devil- 
try awhole the one side, and God and and aclear 
majority humble American citizens are the other; but 
bad taste that here, his inspiration from his clients, 
should venture attempt bull-doze this Commission. pray 


| ence to any popular clamor got np by self-interest and repeated ti 
after time aribald press, but 


you, gentlemen, simply what know you will do, and that you 
need prayers from do, pass upon this question, not 
this question your 
according the the constitution and the law, and the 
the that all and men repose 
the integrity and the stern purpose duty the Comunissi 

Mr. Senator HOWE. Mr. President and gentlemen the Commis- 
sion: somewhat mortified, confess, coming the discharge 
the duty which has been assigned me, saying something sup- 


parison with this volume objections which has been urged the 


bound say as, believe, Mereutio said his that 
will after all. respectfully object that you shall not 
the votes for President and Vice-President the United States 
dered here John and Robert Wickliffe and their 
associates, any them, for this reason, begin with: You have 
evidence before you, none whatever, that either those was ever ap- 
pointed directed the Legislature Louisiana vote for Pres- 
ident and Vice President the United States. You ought have 
some evidence before you receive those votes, ought you 
statute—not Louisiana, but the statute the Unite 
mands that you should for and should find their authority 
vote, certified you the governor that State. Can you dis- 
pense with that evidence, substitute anything else con- 
ceded all about all these papers that man can have his vote 
counted for President and Vice-President the United States unless 
his right vote certified the governor the State. 


gentlemen who urge you accept the votes tendered here 


ery and Wickliffe not seek derogate from the authority the 
the United States nor dodge all; their is, you 
ind, elevate John himself the diguity governor 
ouisiana; and you find him governor “that 
the anthority that board electors the which you 
find hisown name. There practical which imperils 
the success that effort, and this: John was not 
November last, never was, governor How 
know because are rational beings, and, such, 
are bound know may ignorant great many 
this world, and are, God knows; but there one thing 
which are not permitted ignorant. are bound know 
know that State can have more than one governor, When 
know who that man is, then know that all the rest 
beings are not. 

But not content myself merely with the proposition that 
are bound believe the lawyers say, judicial notice 
who the governor State; asort notice that every man must 
take, matter whether judge, statesman, citizen, 
lighterman the Atlantic coast lumberman the forests 
Michigan. are not only take this sort notice, 
but every one sitting there has helped give notice, has 
served notice the world that was not governor 
Louisiana and that William Pitt Kellogg was. many you 
seats there and who belong the Senate the United 
States have often seen this signature Jobn McEnery attached 
the credentials some aspiring citizen that State for 
admission the Senate; but you never have opened your doors 
any such demand. many you belong the other House 
this National have seen name appended the 
credentials those who asked the deliberations 
that body, and you have uniformly them away and said, 
not know you, not know that the 
character governor has ever appeared before the Supreme Court 
the United States; but another man has appeared before that 
court, has been impleaded before the governor Louisiana, and 
judgment has been given that court upon the issue there formed. 
The justices that court will remember the case which 
think the Board Liquidation rs. that you have 
all your several been called upon directly pass judg- 
ment upon this prete uded governor and have all given 
against him. When committee one House Congress went 
Louisiana few years ago and undertook compose that State 
compiling gove rnment for ealico John MeEnery got 
into that patch-work another man was recognized governor 
then and there. 

And yet that man comes here again, now these last days, and 
uudertakes certify the right men vote for President and 
Vice-President the United States the name Louisiana. 
heard something said here this presence this morning about fraud 
and corruption. you know, have you heard, any indication 
fraud anywhere anybody bald and palpable this Joh 
McEnery’s attempting pass himself off, not only upon this 
but upon the nation itself, governor 
Very cunning men, know, sometimes attempt pass and pass 
upon business men spurious notes genuine, and you take the 
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was mannfactured its own plates but which had 
counterfeit half the receiving tellers the United 
states and offer that genuine the bank from parported 
You would not say that was the etfort asmart knave, 
would you? But here this man comes again, this man Whose pre- 

ntions, say, have been ited just often they have 
thrust forward; comes here once more, once again with all 
the sprightliness and Vivi ity with half eagle thrown out 
that come from the mint. come again, sirs,” 
“Governor John McEnery, No, Mr. President, 
think will not spend more time Mr. John 

said you have determined that another man was governor 
Louisiana, William Pitt Kellogg. For good or for ill, for four years | 
past, William Pitt Kellogg has presided over that State its gov- 
ernor, recognized such both the legislative and depart- 
ments that State, recognized expressly such the Senate the 
United States, more than once by the Senate, recognized expressly 
such the House Representatives when the pretensions both 
men, and were before the House, one certifying 
that Spencer was entitled that Morey 
know Kellogg; not know McEnery; therefore Morey shall 
take his seat the House and Spencer must stand The Presi- 
dent more than once has recognized him. the man who has 
signed the enactments the Legislature has 
them. has approved them, they become laws 
has vetoed them, they have not become laws unless passed 
spite his veto. has granted pardons has refused grant 
and almost ten millions the bonds Louisiana aring 
his signature are afloat to-day the money markets the 
Louisiana November last; and tells you who were 
the constituted electors that State, accordance with the 
tions the Legislature, vote for that State the choice Presi- 
dent and Vice-President. you want more you 
the very evidence which our statute tells 
you look for and all tells you look for. 

know the Constitution says that each State shall appoint pre- 
number any such way the Legislature the 
State shall direet, and perhaps you may feel authorized little 
back this certificate the governor State order see 
whether has acted with the direction the Legisla- 
ture has not. other words, even the statute the United 
States does not have respect the authority the Legislature 
clearly onght, you are bound keep your eyes upon the 
lature the State and see what has done, see has told the gov- 
ernor may say what has said has said something else 
governor which the Legislature did not permit him you 
feel called upon that extent, just one step beyond what the 
the governor will unfold, there you find that certain 
created the laws Louisiana canvassing the vote given 
the people that State the election November last declared 
that those people voted, majority them, for the electoral ticket 
headed Kellogg and and minority them alone voted 
for the ticket McEnery and tind that board 
the law that State directly instructed canvass the votes given 
all elections and declare the result them. The returning 
the State,” they are the State tells 
the most unqualified terms that their determination, when 
made and promulgated, prima facie evidence the right every 
and the statute had not said so, you know such would have been 
the their certificate and law the effect every such 
certificate given every similar board every State have the 
Union. 

Will you then further than this The governor 
the State has told you who were the electors the State, and going 
back find has spoken upon the authority the returning 
cers that State, the only tribunal known its laws which can in- 
form the executive authority what has been the result elec- 
Will you further heard you just now rather 
tionately invited back further think was intimated 
that you would still further back some suggestive and impress- 
ive testimony would laid before you. aware, and ought 
say passing out respect those who have urged that view, 
that legal objections are taken the character this board 
those objections. really taken the trouble look into some 
law books and read some adjudications, and thonght would offer 
this Commission some authorities the subject 
myself any such labor and you any such infliction. those who 
are follow and know they suffer jot, tittle the 
law fail. they do, because they have lost their grip, for 
they have been masters for many long years. think may 
saved some trouble letting the counsel this case the very easy 
thing, think is, you the constitutional view that 
returning board. 

that had heard earnestly entreated open these 
seals which are claimed close the certificate the returning 


beenstamped 


but Ishall spare 


was pleased say that, jud 


whom 


whether the 


jure the Protestant faith. 


icers and the certificate of the 
Is, and to go back at 
| be good enough to listen not only to what iwvers in the 
United States may urge, but what all the citizens Louisiana 
precisely what you would throw those doors wide 
have been making myself, the instructions the Senate 
United States, some inquiries that direction. 

The man from addressed you 
ging from his experience, a legislative in- 
vestigation was the poorest instrumentality knew for arriving 
at the truth. If I might be allowed to refer to my own 
ited experience, would not corroborate that the gentleman 
just referred. committee the Senate went Lou- 
represented both political opinions which are found 
that body, and they went there instructed ascertain, they could, 
right of suttrage in that State had been abridged in any 
way either fraud force, either excluding votes from the 
ballot-box or by refusing to count the votes illegally after they had 
been deposited the investigate these questions 
we had and all the money the two Houses would furnish us, not by 
parish after parish; and when had entered upon the examination 
one parish wedid not quit that until supposed hadevery fact 
concerning it which witnesses could establish before us, not witnesses 
called one side, but called the other side also. know that 
one political opinion was represented the larger number mem 
bers that committee; but believe that when that 
closed its labors majority the who had been sworn 
that whole examination—I not assert but believe 
that majority those who had been sworn had been called the 
minority that committee. 

The first parish which made inquiry happened the parish 
Ouachita, which the river that name our 
history. was upon that river believe that Blennerhassett and 
Burr made their purchase the Baron Bastrop, whose appellation 
gives name to the shire town of the adjoining parish; and I think I 
shall venture tell the Commission something what discovered 
touching the election Ouachita 

You have heard said here that those returning officers did not 
connt the votes which were actually cast the voters 
the last election, did not canvass them all, rejected some from 
their How you know has not told you 
that. They say they will prove you will good enough 
step hind both the the governor and the 
of the returning officers. Possibly ; but as yet you do not kuow that. 
hear argue; trust 


rovernor of the State, to break those 
the 


alt 


may see fit to swear. authority 


were 


who just 


alimost classic 


Louisiana 


so; but then not 
ll vou. You are good enoug 1 


you will altogether too good hear 


testify. Perhaps are entitled some consideration while are 
merely reasoning; when we come to state facts, very little. But 


while you are told that these returning officers rejected votes that 
were cast, you may have been told, you can vou open the statutes 
that State, that was not only authorized such 
votes upon certain conditions, but that the statute expressly com 
manded said here that certain ste must taken the 
commissioners of election or by the parish supervisors, in order to 
give tothat tribunal jurisdiction reject wanted speak 
upon that, but leave that those who shall come after me. 

did reject certain votes. The statute told them 
express terms that they were convinced there was given 
fraud force was employed materially change the result the 
election, they should exelude from count the vote that precinet 
that parish. They did reject portions the whole twenty-two 
parishes. Portions the whole seventeen parishes were rejected 
upon the ground intimidation, which these returning officers said 
they found satisfactorily proved them. 

have noticed certain quarters disposition ridicule this idea 
that voters can induced intimidation and fear withhold the 
vote they want give, much less made give the vote they not 
give; and does seem little incredible free citizen 
the United States the habit opening his mouth and lifting his 
hand all freely, believe that such results can 
wrought intimidation. After all, the light history, 
becomes us. know that Henry Navarre and his 
cousin the Prince Condé intimidation induced 
know that Galileo his knees promised 
under the influence fear that never again would teach the 
trine the earth’s motion. And know that one the chiefest 
the apostles, moved fear, swore that never knew his own Master, 
that Saviour whom all make believe now adore. great sol- 
diers and great scientists and great apostles can forced fear 
abjure cherished convictions, are permitted that the poor 
and ignorant freedman Lonisiana may compelled fear either 
withhold his vote from the ballot-box put vote 
which he does not choose to put in? 
Then again, this theory assailed those who speak behalf 


no such 
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Lonisiana and say that Lonisiana oceupied respectable men, 
tian men, men who pray and who hear prayer, men who ac- 
their other men and who acknowledge their 

0 ry to y to this world but their relations to that world 
his to come Phey sav it is a foul libel on the fair name of 

Loa ina to say any such thing; that Louisiana would pot permit 
It r intimidation to be employed, Would she not? Are we 


Was not force, was not fraud ever employed the 
decent, men Christian any who to- 
? 

not two years since XIV was induced revoke 


that the Edict Nantes, which for something like hundred 
had performed the part the constitution the French 
pire which humbly hope the fourteenth amendment will perform 
yet for the y ople of the United States,even the blacks of the United 
revoked that edict,and that revocation let 
loose the iron hand persecution, not black men, but white men 
and white women; that iron hand which drove out France 
France more than half million Huguenots. 
you think they were monsters who came that act 
Madame Maintenon clapped her hands approval that act 
revocation. Bossnuet, the most ¢ loquent pres her of his time I sup- 
pose, it, and churches stooped render thanks the 
stress the king, through whose was believed that 
revocation was Has humanity changed radically and 
utterly then? 

need not outside Louisiana for illustration, the known 


States, 


history All remember the September, 
Louisiana then had a government as regular, as well recognized, as 
well known all the people the United States New York has 


today, and respectably filled, may say, all its departments. 
An armed band of men took possession of the streets of New Orleans, 
the capital the State; moment, almost the twinkling 
eye, suddenly drove the constituted governor the State from his 
seat and would have driven him out existence had not found 
know they say that Kellogg was only make-believe 
was in Louisiana says that Kellogg was governor. If he was not the 
lawful well the facto governor Louisiana, there was some 
tribunal the land which could state where the authority That 
tribunal was not the White League with arms their drive 
him from his office; there should have been inquisition found 
some kind think before the white-leaguers New Orleans went 
for him. 

was about call attention what took place last. 
was only the same thing. must pass over 
wanted say something you about what took place the single 
parish Ouachita the last election, and must very brief. 
introduce Ouachita Parish that parish gave 
for the republican candidate for governor votes, and for the 
democratic candidate but 347. There was a republican majority of 
was majority precisely the same two 
1874, but two years ago, there was republican ma- 
the parish there were 2,392 colored voters 
registered, and there were 992 white voters registered; and No- 
last that parish returned its supervisor democratic 
votes 793 republican votes, giving majority 1,072, 
where two ago there was republican majority There 
are men uncharitable enough in the world to believe that intimida- 
tion was employed produce that There are men, the 


contrary, Who say that intimidation was not employed all; was 


mere solicitation, was persuasion, bargaining, and the like. 
But the campaign Louisiana started out early June, started 
with issued Mr. Patton, chairman the democratic 
state committee, which said—a confidential said, 
dential; the fact not get tothe until some time Au- 
gust, through the columns republican newspaper—in that 
lar Mr. Patton informed various things, and this among 
others, that the negro conld not reasoned with, but could 
impressed, use his language—it has been often quoted— 
that one the methods recommended for impressing the negro 
was that they should not only erganize themselves into 
that they should mount their and frequently possible they 
should make processions mounted order 
ot their strength, 

During the months July and the evidence shows that 
the white people Ouachita Parish were organized into clubs, 
mounted and they did better than the instructions the chair- 
man the central committee. They not only mounted 
the but they armed them. The republican party was also or- 
ganized into clubs, not mounted and not armed, such political 
are organized all over the country. that way during the 
month August the organization beth parties was completed. 
the Angust anevent took place that parish which gave 
moral coloring the election that parish. the 30th 
gust Bernard Dinkgrave, white man, cultivated native 
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Louisianian, man against whose character one has breathed 


word except that the chairman the democratic committee for 


chita parish said that was violent 
grave was shot down, about four o'clock in the afternoon, going from 
that that was not done for political has been ted 


that the death grew out difficulty had with 
the name Wibble, grew out arrest that made 
years before when was Ouachita Parish man the 
name Allen. 

Upon that single point great deal evidence was 
content myself with saying that, weighing the evidence carefully 
could, have more doubt that Bernard Dinkgrave was 
killed for political effect than that was killed 
matter whether was killed for political effect not, had 
The people Ouachita Parish, the colored people 
all events, believed that was killed for political 
effort was paralyzed Another republican meeting was 
not held the parish until some time October, and after troops 
had been stationed and meeting think was 
the republican party anywhere the troops the United States 
were not near the place 

ought have preceded this allusion the death Dinkgrave 
giving idea the state the canvass the 19th August. 
from the Vienna Sentinel letter directed that newspaper 
the editor, written from Monroe, this parish Ouachita 

Politics in Ouachita are gaining more attention than at any previous electio 
since 1-60. In fact, every man, woman, and child seems to have his or her who! 
soulin the contest. This is encouraging, and a good sign of state of hepe in t! 
democratic mind is that there are, or rather were, numerous candidates for parish 
I say were, because they are now reduced to one candidate for each office, 
the democrats having held their parish nominating convention on Saturday | 
If the democrats are hopefnl in this parish, they have good cause to be so, Whilo 
they present an unbroken front and an admirable organization, the radicals aro 
wavering, disheartened, and scared. Phere a few bold, empty-headed orators 
among the latter who either have not sense cnouch to appreciate the situation or 
are willing to draw us on to any extremes in order that their elevation may br 
enred. Itis human nature to admire boldness, but when boldness is united to 
rascality it is Louisiana’s nature to deal summarily with it. These inflammatory 
sponters, demagogues in the truest sense of the word, are using their best efforts 
to instill bad principles mto the minds of the colored people, and seem to be anx 
ious to precipitate a violent conflict between the two races. Nothing could be 
further removed from the wishes of the whites of this community; bat if anything 
of the kind should come about, there is astern resolve that the foolish eat’s paw, 
the negro, shall not be the only sufferer. The promoters of these murderous prin 
ciples are well known aud well watched, and tae halter for their necks is alieady 
greased, 


offices, 


That was written the Sth August, and appeared the 
swore that this time only three republicans had taken part 
the canvass that parish. One was this Bernard Dinkgrave; 
one was his nephew, John one was George 
ton, colored man and sheriff the parish. the 30th August 
following this publication this newspaper, Dinkgrave, one the 
three, was assassinated Hamilton New Orleans; fur- 
ther attempts were made organize rally the republican party 
that parish until October following. the October 
another tragic event occurred, got pass over multitude. 
have here among papers schedule eighty-odd out 
rages committed upon persons property, numbering, think, tive 
murders not know the number not know the 
number robbings; must pass over all these; but the 10th 
October another event 

Logwood the broad daylight was visited party 
mounted men, was shot, severely wounded. brother-in-law the 
same place and the same time was shot dead. from the in- 
fluence these visitations, where red-handed murder traveled 
noonday, under the influence the barbecues and the speeches 
which are referred the other side, there was very marked 
effect produced upon the colored population Ouachita 
great number them had been induced that time join demo- 
clubs. Great numbers them had not been induced join 
democratic clubs even that time; letter wanted refer 
to, but must pass by, written one the organs the party New 
Orleans, and written from Monroe later October, spoke quite hope- 
fully the result; said they could not 
was liable great many contingencies and but that 
already great many colored men had joined their clubs and they 
were inclined think would stick, but there were two 
the way. There were great many colored men who had not joined 
their clubs, and there was not absolute certainty that those who had 
joined would stick. reason demonstration seemed 
thought necessary some, and that demonstration was made 
the Saturday night before the election which took place Tues- 
day. 

that night the house one Williams wes visited 
party mounted disguised men and was taken from his bed and 
his house and was stripped and was whipped was 
amansixty The house his son wasvisited the same nigh 
and unquestionably the same party. was sleeping 
not daring sleep under his own roof, and not finding him his 
wife was taken eut the house and she was whipped. The house 


Willis Frazier was visited the same night and undoubtedly the 
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| 
party men, mounted men, disguised men, and was taken 
from his house and was whipped house Ran- 
Driver was visited and had been admonished over and over 


a 


democrats that was exposing himself this 
house was visited and was taken ont and whipped. The 
Pinkston was visited and was killed and his child 
was killed and his wife was nearly killed. 


that stop dwell upon any one these 
can speak the effects produced ina moment. hile speeches and 
were the order the day, Willis Frazier, Alexander Will- 
Abraham Williams had not joined democratic 
after they were whipped some these men went submis- 
the polls and voted the democratic Pinkston 
did not the polls that day; had settled his accounts with 
the world. Randall Driver did the till 
could not stand, had his wife anoint his body, his sores, with ker- 
osene oil and lay him out before the fire cot, and there lay 
morning, and then told his wife help him chair; 
told his wife help him with his told his wife 
help him his stick; and when she asked him where was going 
said was going Monroe vote “dat” ticket took him 
three days get there, and started, and did get Monroe. 
reached the afternoon, and did vote the republican ticket, 
and was the only man visited that night who that 
they could not vote any other polls than those Monroe, the ne- 
many themas had not been forced into democratic 
made their minds make their way Monroe, and vote there 
and against that poor privilege there was organized made. 
The mayor the town issued proclamation those who had come 
leave, picketed the highways leading into the 
city Monroe keep men who had not come from coming in. 

making presentation these facts. was held, 
and the next step was get aflidavits that the election had been 
fair. . 

Mr. Commissioner PAYNE. Mr. Howe, before you pass that 
point, will you good enough say whether the facts you have nar- 
rated were found such the united report the committee, 
was there difference opinion 

Mr. Senator HOWE. There has been report the committee. 
the impressions the evidence made mind—evi- 
dence not introduced one party—in this very parish Ouachita. 
forty-eight witnesses were sworn the part the republicans 
and forty-nine witnesses were sworn the part the democrats. 

But these are views, not testimony, that giving you, and 
nobody else’s. have only spoken, and briefly spoken, some 
the very few incidents which transpired parish. 
not allude any other parish; but want submit the Commis- 
sion one table which think quite suggestive the question 
what would ascertained there was careful examination made 
every parish, was made this one and several other parishes. 

There are seventeen parishes, remarked the Commission, 
from which votes were excluded upon the ground intimidation. 
those seventeen parishes there was white vote registered 
there was vote registered 27,269. The colored 
registration was majority those seventeen parishes, which 
the returning officers said intimidation was employed, 
the other forty parishes the State there was colored registration 
those forty parishes where intimidation alleged the 
result the vote give Kellogg’s vote those forty parishes 
was 65,747 and vote was 59,302. Where intimidation 
not alleged, forty parishes, colored registration 15,965 majority 
yields republican majority the vote over 6,000; but the 
seventeen parishes where intimidation alleged the result very 
different. One would suppose that, colored registration majority 
15,000, where the election fair, yields republican majority 
nearly 7,000, colored registered majority 6,949 would yield some 
republican majority. the contrary, those seventeen parishes 
21,123 votes were returned for the democrat ticket and but 10,970 
for the republican ticket, making democratic majority 10,153 
the seventeen parishes. 

see that have exceeded time. 

The PRESIDENT. There were seven minutes extended Mr. 
Jenkes and proposed extend the same you, that you have 
minute two more. When the time extended one side, 
always extend the other. 

Mr. Senator HOWE. will oceupy that minute stating that 
clear upon the point that those parishes where you hear 
much complaint that votes were rejected from the count, notwith- 
standing the rejection the ticket larger 
tive vote those parishes than had the same parishes two 
years ago, 

close with one other reflection. remember, and you have not 
forgotten, how you were invoked just now exert all the authority 
you have find save the nation from drinking waters from 
these filthy pools which said are concocted there the political 
tricksters who manage polities Louisiana. make such ap- 
peal this Commission. ask this Commission listen the law- 


ful voice Louisiana would listen the lawful voice any 
Give weight it. 


other State. 


There more than one foul 


tion great intricacy. 


the State Louisiana. That which you 
have been pointed may dirty. Coming right from State, 
know other and larger streams which are not merely dirty. but are 
very bloody. I would be glad if in this tribunal or in any there was 
power say that only pare water should run anywhere; but the 


first. 

The PRESIDENT. 
to certificates Nos. Land 3? 

Mr. CAMPBELL. Mr. Carpenter, Mr. and myself. 

The PRESIDENT. Who are the counsel in favor of the obj c 
to certificate No. 2? 

Mr. EVARTS. Mr. Stoughton, Mr. Shellabarger 

The each side. 

Mr. would ask, may the Commission please, that 
the time might understood that there isan allowance 
three would ask permission that the time extended 
six hours for either side, and would state the reason—— 

Mr. PRESIDENT. Excuse the rule the allow 
ance two hours each side. 

Mr. CAMPBELL. ask for six hours side, twelve hours 
The Commission must perceive that the objections which have 
heen presented probably every question that can ever arise under 
the existing laws the United States and its present Constitution 
will come for the examination this 


Take the fouler element 


» are the couns: lin favor of the objection 


t 


tions 


and 


comprehends 
presidential 
seems tome that trank discussion ought permitted 
and time allowed order that that may 
made, 

The PRESIDENT. 
your purpose 

Mr. friends think not. 

Mr. EVARTS. our part, Mr. President, had supposed that 
the instruction given counsel already the determination the 
announced upon the heretofore bad the 
Florida case had greatly reduced the possible area that 
the principal and preliminary considerations common the cases 


election and the cause any question. 


Would not four hours aside possibly answer 


the nature the reach and effect had already been 


passed upon; and that certainly should have ask 
more than the time hour for each counsel. 
your honors’ direction that regard. 

Mr. The Court will The great 
difficulty arguing this case determine the first place what 
statute law was force the election was Louisiana. 
Then the other questions arising the case 
are, understand them, totally different from the questions aris 
ing the Florida case. course the learned counsel the other 
side will not compelled speak six hours; only permission, 
not and they not think necessary, course they 
will not avail themselves the regarding 
most important case ever heard in this country, regarding it as a case 
the attempt made 10,000 legal voters 
submit that ask twelve hours’ hearing dis 
franchisement not unreasonable request. 

Mr. Commissioner President, that the 
very much more important that we should have all these questions, 
which are numerous and very important, discussed fully than 
shorten the time and not have all the light there them that 
can possibly given. 

The PRESIDENT. The motionsubmitted by Judge ABBorr is that 
the time for discussion extended six hours side. 

Mr. Commissioner GARFIELD. move amend making 
four honr each side. 
The PRESIDENT. 

“ four?” 

Mr. Commissioner sir. 

Mr. Commissioner Mr. President, the questions the 
character which Mr. Carpenter alluded, the existing laws 
the State certainly discussed with great con 
venience upon printed briefs. the fullest opportunity 
submit printed briefs addition their oral arguments. does 
not seem that there any case made for any extension what 
ever, 

Mr. CARPENTER. Pardon 
hear printed briefs and settle 
know 

Mr. Commissioner think counsel should take part 
the the tribunal after they have been 

the tribunal. 

Mr. Commissioner EDMUNDS. 
recess for thirty minntes. 

Mr. Commissioner 
night for the purpose having 
cussed. 


The PRESIDENT. 


when 


you move strike out and insert 


If this court could 
that question that should 


ween members of 
move that this Commission take 


can afford sit here later 
his matter fairly and fully dis- 


Mr. moves that the Commission take 
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dlemocratic canvassers Florida not send another here 
10,000 majority, will because they have not improved 
the lesson given them. true that governor can certify 
man duly appointed elector State who has not received 
single vote polls, and that open the action 
board who have been bribed coe reed throw away all the 
cast and certify falsehood, known the mind, known 
both Houses Congress from investigations they have 
through their committees and the examination witnesses unde; 
oath, who hopeful believe that there will ever anoth 
President elected anything but Why through with 
the tremendous labor political campaign why send your orators 
upon the stump, and spend dollars docu- 
ments convince the people that candidate ought 
when you can witha third that money and bribe can 
vassing board and earry election without vote? 

Your honors will see that not overstating the case contended 
for. That would fraud more enormous, but 
which now before you for your 
eration, and, apologize for saying, for your approval. 


You 
are expected say the decision rendered here all the pol- 


iticians the Southern States and the Northern States and the East 


mit must regard that preceding the other 
question, as it y be for the purpose of cons iltation, rhe question 
the motion that recess for thirty minutes. 

Mr. Commissioner willsay until half past four; that 
willbe three-quarters of an hour, 

Mr. Commissioner for the yeas and 

The yeas and nays were ordered; and being taken, resulted—yeas 
11, 43 as follows: 

who voted the affirmative Messrs. Bayard, Bradley, 
Gartield, Hoar, Miller, Morton, 
Strong, and 

who voted the negative Messrs. Abbott, Field, Hun- 
ton, and Payne—4., 

the motion was agreed to; and the Commission (at three o’clock 
and forty-seven minutes took recess until four o’clock and 
minutes 

Commission re-assembled four and thirty minutes 
» 

The Commission las decided allow four and 
hours for side. The Commission has also 
voted to continue the session to night until nine o'clock. 

Mr. Commissioner SERONG. LT move that the recess be continued 
half an hour longer. 


The motion wasagreed to; and (at and thirty-five min- 
utes) the Commission took recess until five o’clock and five minutes 

Phe Commission re-assembled five and five minutes 

Mr. the court please, the four and 
hours’ time assigned each side, the court it, ask 
these laws and upon the general question which the case involves be- 
fore offering our evidence; course with the distinet understanding 
that are not closing the case, but that are opening preparatory 
to offering our proof, 

PRESIDENT. Occapying portion the four hours and 
half? 

Mr. Whatever time take course come ont 


our four hours and 


made, that may 

Mr. the Commission please, relieve some anx- 
that exists some the country near own home 


whom I 


mppear 


appear for here, desire say the first place that not 
Lhave not the of; with whom have sympathy: against 
whom voted the 7th day November and this tribunal 
could order new trial, vote against him again, believing 
that the the democratic party power this 
country to-day would the calamity that could befall the 
people except one, and that one greater calamity would keep 
him out and appear here for 10,000 legal 
voters Louisiana, who, without proof, 
trial, notice hearing, have deen four villains, in- 
corporated with perpetual session, whose title the return- 
ing board here for the next republican can- 


didate tor the 
friends this Commission some other man, and insist 
here which that campaign, 


greatest 


one 
that this court shall settle 
Wisconsin 10,000 majority for him, hope shall 
able do, board returning can, fraud, falsehood, 
induced enabled throw that State against him 
and against the voice and will of our people. 

beg your honors pause 
to teach to the future 


or 


and consider the lesson you 


are politician s of this country by this d: AY ’s 


work, This ordinary ordinary tribunal, ordi- 
nary cause. has arisen which has the two 
Congress create tribunal never before this 


country; a tribunal made up of whatever is most distinguished in 
this country for integrity, for learning, for judicial and legislative 
experience, tide the nation over great crisis its affairs. The 
which you pronounce upon this will stand land- 
mark the future history this country and you pause 
and consider for moment what vou are asked 

The honorable gentlemen from the House who have appeared here 
against not pretend that the votes given the 7th No- 


Mr. electors were clected serious 
pretense that kind made. Now, you are decide this case 
that, matter how great and appalling were the frauds committed 


n the canvassing of their votes, although it be true 
prove record evidence that they threw 
10,000 votes for the 
sider, 


shall offer 
their count over 
electors, that matter you will not con- 
not every honorable member this Commission well 
write his license posterity perpetrate all the frauds 
that ingenuity and self-interest can suggest 

Since the last election the democrats have got possession Florida, 
Say them this decision to-day that where clear proof offered 
that canvassing board have acted fraudulently making their 
this high tribunal will take notice it, and this 
tribunal will not neither House Congress ever can, for you have 
here all the power each House and both Houses; and those 


and the West, matter what frands you matter how 
glaring and damnable, see nothing;” the 


when went with regiment from into Alabama said the 


boys, Now, boys, shuts eyes; opens them three 
this tribunal expected shut its eyes all the commit- 
ted the canvass these votes which will show your honors, 
not declamation and assertion, but argument which any 
court justice could not gainsaid, that this result was reache 
distranchisement was imposed upon 10,000 legal voters tribuna 
done the green tree what may not expect see inthe 
the centennial enly the life our nation such frauds can 
pass unwhipped justice, and not only pass unwhipped, but win thi 
prizes, what may not expect when the degeneracy this nation 
shall come, has come all nations and must expected some- 
time come us? 

Mr. but not expecting speak this after 
noon have not here, but will furnish the Commission the 
morning. 

The tirst question which naturally itself for argument is, 
what the nature this tribunal and the character its 
Something has been said upon this before, and gentlemen have not 
been quite agreed about it. seems that this very clear 
and plain question, very easily The Constitution the 
United States embodies the American conception 
gives the Government sovereign powers over certain enumerated sub- 


jects, which powers carefully separates into classes, legislative, ju- 


dicial, and executive, and distributes them among three equal co- 
ordinate departments the Government. The belief our fathers, 
and the philosophy our institutions, that other way than 
such distribution and separation powers are the people safe 
against the encroachments those who shall charged with the 
administration the Government. The legislative power vested 
the Congress; the executive power, the President; the judicial 
power, one Supreme Court and such inferior courts Congress may 
from time time ordain and establish. The judges hold their of- 
tices during good behavior, receiving stated times compensation 


which shall not diminished during their term office. 


perfectly well settled everywhere among and lawyers 
that the judicial power spoken the Constitution, conferred upon 
the United States, cannot granted conferred othertribu- 
nalthan the one Supreme Court and the inferior courts whic Congress 
may from time time ordain and establish, composed judges 
holding their office daring good behavior and receiving stated com- 
pensation services. therefore perfectly certain that 
part the judicial power mentioned the Constitution conferred 
upon this tribunal can conferred upon tribunal organized 
this is. 

The Court Claims was originally created mere tribunal ex- 
amine claims against The act they 
should render judgments against the Government. The judgments 
were then submitted the approval Congress. Congress 
approved they paid them, but they did not they did not pay them. 
The Supreme Court the case Gordon vs. The United States, 
Wallace, held that was not judicial tribunal, that appeal would 
lie from that tribunal the Supreme Court because its judgments 
were not final and conclusive but were revieved Congress. 
Afier that Congress reconstructed that and gave its judg- 
ments conclusive effect, since which appeal have been entertained 
the Supreme Court. 

The United States rs. Fareira, Howard, 40, act Congress 
had conferred upon the district judge the United States for Florida 
the power examine and adjust certain claims under our treaty with 
Spain, which decision his was submitted the 
the Treasury together with the evidence upon which rested, and 
not. Thequestion that case came Supreme Court 


. 


| 
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that created judici ial tribunal the judge, whether, 
more appropriate words, was exercising judicial power. The 
irt Taney, hief-Justice, said: 


rhe powers cont ferred by these acts of Congress upon the judge as well as the 
S cretarv are, it is true, judicial in their nature, for judgment and discretion must 
» exercised by both of them. But it is nothing more than the power ordin ily 

ven by law toa commissioner appointed to adjust claims to lands or money under 


located some designated department. 


ity, or special powers to inquire into or decide any other particular class of | 


troversies in which the publie or individuals may be concerned. A power of 
it description may constitutionally be conferred on a secretary as wellas ona 
But itis not judicial in either case in the sense in which judicial 
wer is granted by the Constitution to the courts of the United States. 


1 
mmissioner. 


Connected with the report that case Howard note sub- 
sequently compose Chief-Justice Taney referring the Hayburn 
Which have not time spend upon further than refer this 
court to it. 

Then say upon the authority that decision well upon the 
plain reading and sense the Constitution itself, there judicial 
vested this tribunal; none could vested here; and 

clear that Congress has not intended vest any here, be- 
cause has expressly reserved the power the bill created 
this pass review all your action and set aside the 
two Houses determine. power which exercised any 
inferior tribunal—I not mean inferior except the constitutional 
sense, inferior the Supreme Court the United States—which 
reviewable otherwise than court possessing superior appellate 
risdiction, judicial jurisdiction, not exercising judicial 
That was the point expressly decided the case have 


r. 


| stances, however, besides hog in the 


Now upon the very face the bill creating this tribunal your de- 
cisions are reported both Congress and the two 


Houses Congress may set them aside. There end, then, 
you decide that votes shall be counted for Mr. H: es or counte “1 for 
Mr. Tilden precludes the question between those two 
does not, cannot. 

But this great emergemcy has arisen. The doubt that hangs over 
this que stion has distressed the the 
enterprise everywhere. Our people are crying out for set- 
tlement of it, a speedy, satisfactory, but just and honest settlement 
it; and that brings inquire what are the powers possessed 
this tribunal. think have shown that they are not judicial. 

duty has been devolved the Constitution the two Houses 


Congress; that is, count the votes given for President the 


electoral colleges the 6th December Now, your 
honors that wherever any pending before any legislative 
hody, whether national State Legislature, within the province 
and power and jurisdiction house the Legislature in- 
vestigate the subject their heart’s content. The parliamentary law 
much part the law England the common law is, and 
has existed for hundreds years without question. has been ex- 
ercised question and without special grants the power 
the Constitution, because always implied part the juris- 
diction legislative body which has been exercised every State 
Legislature this country and exercised every day. 

Houses. How shall they doit? Intelligently 
astocarry out justice and soas insure andenshrine falsehood 
and fraud That isa question vast importance the people this 
country and, vast importance the men whose consciences 
are exercised May they not May notthe 
Senate raise take evidence tending show what has 
done these several States? May not the House the same 
thing? May they not create joint commission Such tribunal 
novelty England. There committees are sometimes 
raised either house, sometimes raised jointly the two houses, 
but more frequently think modern practice and the 
appointments usually are made the Crown. For instance the stat- 
ute and Victoria, chapter 57, provided for the creation com- 
nission, the appointments made the Crown, for the pur- 
pose investigating charges corruption the election members 
the House Commons. They were authorized send for persons 
and papers, toadminister oaths and examine witnesses and the gen- 
eral statutes Great Britain false swearing before that trrbunal would 
have been perjury. That commission, composed some the most 
eminent men England, made their report the two Houses 
Parliament, and upon that report was based the legislation which 
Great Britain to-day relies upon exclude from the ballot-box the 
fraud that peeping and hoping triumph here to-night. 

There have been previous this time two theories advanced 
regard the duty counting these votes: one that they should 
counted the President the Senate, the other that they should 


erty the United States. 


| appears to be the case 
precisely the jurisdic tion conferred all courts 


counted the two but manifestly this proceeds upon 


the latter the and all the members this Commission, take it, 

indorse that theory, for they appear here voluntarily act the 
performance the which tbat bill, based upon that theory, 

submits them. 
fact that whatever you decide the two Houses Congress set 
aside, clearly that the ultimate making 
the two Houses. 


Auother theory might maintained with great force the lan- 


That that the theory the bill shown the 


guage the Constitution that the provision that the President 
the Senate shall the presence both Houses open the certiti- 

cates and the votes shall then be counted” is mere ly the delegation 

ment Most the powers granted the Constitution are 
The powers of Congress are 
conferred upon it; the powers the President are conferred upon 
the judicial powers upon the courts, are in- 
Constitution where the power 
granted general terms, for instance, that most important pro- 
vision of article 4, section 4: 


so on. 


The United States shall guarantee to every Statein this Unior rept n form 
of government, and shall protect eachof them against invasion, and on ay i 
of the Legislature, or of the executive, (when the Legislature ca t be conve 1) 
against domestic violence. 


The last clause of the lk gislative article age des that Congress 
shall have power ‘to make all laws whie h shall be necess ary and 
proper for carrying into execution the foregoing powers,” 
the powers conferred the Constitution upon Congress, and 
the powers conferred the Constitution upon the Government 
the United States and every department and oflicer 
Treating this power granted generally, and not the 
particular agency for its then would 
question it; but when created commission pass ultimately 
and finally upon the subject,it would have todo passed other 
laws; by its law it could only create the oflice, it could not till it 
or designate the persons who should exercise its functions. It might 
what the Parliament England does creating 
create the commission itself and then the officers it, the 
composing it, would have to be nominated by the President and con 
firmed the Senate, all other the United States 
So in no possible aspect of the case can it be maintained that this 
tribunal anything earth but legislative committee investi 
gation, 

Mr. Commissioner BRADLEY. Mr. Carpenter, not think there 
not heard any. has been considered, far 
informed, that the powers of thisCommission extend so farand so far 
only the powers the two Houses Congress extend. 

Mr. CARPENTER. other words, then, agreed onall hands 
that the powers this Commission are political powers they are leg 
islative powers delegated the two Houses this Commission. 
Your honors would have relieved yourselves from the intliction the 
last twenty minutes had been announeed little earlier. 

Mr. Commissioner not understand that Judge Brap 
LEY announces the proposition you have stated the opinion 

Mr. CARPENTER. The proposition self-evident, thor 
oughly the Constitution, that will stop with the mere 
perfectly certain that this tribunal exercising some power, 
should not wasting all these 


persons 


indles here to night, the prop 
If its power is hot judic ial—and that is 
legislative. 

Mr. Commissioner GARFIELD. 
bill, that can legislate 

Mr. CARPENTER. No, Ido not hold that one of the regular stand 
ing committees the Senate could pass bill; but say that 
when that body authorized the Senate witnesses be- 
fore and determine any question their own minds 
upon the Senate, they are exercising power the 
Senate the investigation and determination the 
what maintain, and, therefore, say that when this Commission 
sits here under this act Congress, exercising political power, its 
power precisely what and its duty exactly that which the law 
its creation and all this has been for the purpose com 
ing the inquiry, what are the powers vested this Commission 
what this Commission do? 

now the text this bill. The papers are sent 
the Commission, which shall proceed consider same, with the 
same powers, any, now possessed for that purpose the two Houses 
acting separately together, and majority votes 
whether any and what votes from suc State are the votes provide 
for the Constitution the United States, and how 
what persons were duly appointed electors in such State.” 
duty conferred upon 


you hold that can pass 


and report 


many and 
That is the 
not to ascertain what at first view 
but who have been duly That 
in trying 
a writ of quo warranto. I concede that you are not trying a quo war 
ranto; that your decision will not bind either party who 
may defeated your determination from maintaining his quo 
warranto. Nevertheless, considering the public necessities, 
ing the evil spring from further contest over this presidential 
question, Congress has seen fit order this Commission 
gate and decide—which means report, for there can decision 
the judicial sense—but you must form judgment and report that 
opinion the Houses who were “duly appointed electors” for 
State Louisiana, and that you are clothed with all the pow- 
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ers which the 

thi estion it 1s 

1 tof ours to prevent the 
} 


two Houses 


botton 


you cannot the bottom 
and no power exists in this Govern- 
the greatest fraud 


1 
less, 


ol 
ry 


Lact mic speal fora moment of this quot arranto business, because 
imagine, private speculate about the inten- 
that this question could not out from investigation 
Nt ewhere, Which would go to the merits of the question. The people 


this country would satistied with any decision this tribunal 


broad merits and testimony the case 
ucquiesce Im it; but the people would not be 
and no candidate would aequilesce in the decision of this or 
any other tribunal which base technicalities and well- 
known false certificates. 

power the judicial courts try this question undoubted 
Anciently the information the nature 
rantowas Vr sa criminal proceeding, and asfar back in English 
history the second and reports the courts held 
that for all practical purposes proceeding the nature quo war- 
was acivil proceeding and fell within the classification civil 
suits amendments and all that sort thing. the State Bank 


reuder based 
the candidates would 
satisfied 


upon 


war- 
y al 


The State, Blackford’s Indian: Reports’ court held the 
snime doctrine. Phe same thing was held in the State of Florida rs. 
Gleason, Florida Reports’ 109; Brison Lingo, Mo., 496, and also 


n St rs 
In Stater? 


In Ensminger rs. Peo. $ in 47 Illinois, 
the court say 


al by quo warrantoisnota criminal proceed- 
was application for change venue under statute 
applicable The court heid did not apply 
Commonwealth rs. Browne, Sergeant and Rawle, 322, 
was held that information the nature quo warranto, al- 
though criminal proceeding form, substance but one, 


al cases. 


and is, therefore, within the provision the tenth article the 
constitution of Pennsylvania,” excluding, L believe, criminal juris- 
diction from certain courts, 

The State Bashford rs. Barstow, 567, was 


ease Where a candidate for from 
board canvassers, had recognized the 
Legislature, had signed bills and granted pardons for months; but 
the information was filed and the case proceeded awhile, and then 
the attorney-general, who was the same political faith with the 
Who was in, came into court and entered formal discon- 
tinnance the case the part the State, claiming that was 
proceeding and that could control attorney-gen- 
The court disregarded his discontinuance, proceeded 
judgment, turned the governor out with the assing board’s cer- 
tifieate his pocket, put his rival into office, and held until the 
expiration of the two years. 

Constitution the United States declares that the judicial 
power the United States shall extend “to all cases arising under 
this Constitution, the laws the United States,and treaties made 
under their Now Mr. Tilden counted out, and Mr. 
Hayes counted in, rice versa, and controversy arises between them 
which entitled exercise the office President, man 
would say that was not arising under the Constitution and laws 
the United see whether any court has jurisdiction 
l arge 


had received certificate 
into otlice, bee 


povernol 


ore 


a case 


of 
») itis prov ided as follows: 


That the circuit courts of the United States shall have original cognizance, con- 


current with the courts of the several States, if all suits of a ciril nature at com 
mon law or in equity, where the matter in dispute exceeds, exclusive of costs, the 
or value of $500, and arising under the Constitution or laws of the United 


States, or treaties made, or which 


shall be made under their authority, &e. 


Conferring upon the the full limit, the broad stream 
judicial power, think but three exceptions; one with 
regard which have been assigned: one that the United 
States cannot and other that the must involve $500, 
With these three exceptions all the judicial power the Constitu- 
tion has been exhansted this act, and was intended be, and was 
upon and to-day possessed the circuit courts the 
United States. 

ing well known Congress and everybody else that, 
technical decision were made here, any and evasion were 
indulge in, false certificates were held the true, no- 
would satistied and this question would end judicial 
controversy vex the land for months and perhaps for years, Con- 
has seen fit raise and impose upon the duty, 
ascertaining who ought counted in, not ascertaining 
who has the prima case, but ascertaining who were duly 
appointed the State Can any lawyer—I 
will that any judge say that, under law which 

lotheshim with the power toinquire person was duly appointed 
that State, must stop with the prima facie case would 
court law say “this statute has laid upon this Commission pre- 
cisely the duty which the common law lays judicial 
What they say about that? 

time and want light, but the ease 
Wendell, 12, brief the cany 
canvassers had made their canvass and were 
statement, mere accident they stated how many 


by quo warranto 
read it, both for want 
The People rs. Vail, 


fatown after tl 


ass 


votes were cast for certain office for which there two 
omitted state how many were cast for each 
went upto the county canvassing board and the votes were canvasse, 
there according the returns coming from the town, and, 
omitted that statement. turned out that that canvass 
had returned the other man would have been elected, and 
brought his quo warranto. Judge Bronson, delivering the opinion 
the court, said they must back the county canvassers’ 
that was alleged untrue, they must back 
they must back the town canvass; and there the ascertain 
the mistake. proceeded exonerate those town officers from 
any intentional wrong; but said: 

If we cannot correct this when it is a mere mistake, we cannot interfere if (} 
men had acted frandulently and had intentionally and 
from the oflice to which he was elected. 

Reference the case The People rs. Ferguson, Cowen and 
long line cases, show that when court called upon 
tain the effect election goes through commissions 
and every other mere evidence the upon that great 
and universally principle that the title 
quired the election and that the certificate the canvassing 
the commission issued the governor does not confer the 
only gives and makes the evidence fact that the office was con 
ferred the election. 

Now, then, say, knowing that this matter raised the 
courts, and seeing and far-seeing the evil consequences 
this country, Congress has raised this Commission and laid 
say our friends the other side, will take too long; are 
much Very well; submit with perfect respect 
this tribunal finds itself charged with the performance duty 
that has not time perform, that would excuse for dissolving 
and going home, would not for deciding 
has not had time examine correctly nor for decidiny 
something because has not the time ascertain what 

now another question which think one considera 
ble difficulty, and that ascertain what was the statute law 
Louisiana the 7th day November very rarely happens 
that investigating case you are unable find out what the statute 
is. There may differences about the meaning statute, but you 
generally ascertain what the statute was that was foree; but 
anything that comes from Louisiana full lawyer; 
that is, everything that come from except 
friend the left here, [Mr. 

the session 1870 the Legislature passed short act providing 
that the resolutions the Legislature that session should 
prevail over the revised statutes which were passed during 
session. The question whether Legislature can pass to-day 
saying “this law shall override and repeal all the laws 
passed this session any subsequent session.” suppose not. 
concede here that the intention these fellows was make that 
election law override the revision. doubt that thes 
intended that; but the question whether they have expressed that 
intention such legal form that any court can give effect This 
act was passed February, providing that the acts that session 

should override and repeal the revision. Afterward the Mth 
they passed the revision and provided that should take 
the Ist day April thereafter. Then the 16th Mareh they 
passed the general election law which called “the election law 
1870” all these discussions. 

When this matter was the Senate three four years ago, 
and discussed and debated and investigated for weeks, think 
Senator ever heard anything about the revision the laws Lou- 
The report which the committee makes 
mention it. The debate which sprang that report, and 
which was rather protracted and somewhat spicy, seems made 
reference whatever the revision; and Senator knew that 
there had been revision. The whole investigation, all the speeches, 
the conclusion, and everything else proceeded the assumption that 
the act was the only law foree the but this 
statute revision which was like all revisions one bill, 
and was take effect the Ist day April. 

The PRESIDENT. When was 

March, totake effect 
the Istof April. Then the 16th March, two days later, they 
passed the election law 1879. Now the question is, the 
Ist day April, when the revised statutes took effect, did they repeal 
all anterior conflicting statutes, was this act 1870 saved from 

The laid down all the books can find the sub- 
ject is, that when law passed take effect future day, its 
effect precisely would have been the act had been passed 
the day when take effect. was held the cases 
Rice Ruddimann, Michigan, 125; Johnson, California, 
Arthur rs. Franklin, Ohio, New Series, 193; Lyner rs. State, 
Indiana, 490 Supervisors Keady, Charless rs. Lam- 
berson, Clarke, 435; and Price vs. Hopkins, Michigan, 


the rule also laid down far know all the element- 
ary writers, that when statute takes effect future day, 


has 
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the effect and advantages that would have had been passed upon the subject not expressin 


that future day. Now then, suppose the the 
but the April they passed the revised statutes 
doubt that would repeal all previous contlicting laws. The 


and the only question that subject is, whether Legisla- 
can obviate the result providing advance that that shall 


not the rule. 
could not provide act act shall override and repeal any 
subse quent act contlicting with it.” which would he absurd of course. 

Mr. Commissioner Mr. Carpenter, understand you 
claim that, act passed the Ist April take effect the 
Ist May, and the 15th April act passed repealing that 
altogether, still the Ist May the repealing act itself would 

Mr. CARPENTER. Ido not claim so; Ido not think This 
not that case all; this repeal implication, repeal con- 
tradictory will spend more time upon that, because 
desire that this was the only point this case that not 
care fig which way you decide just soon that you 
decided one way the other. decided one way one class 
of consequences will follow; if it is decided the other way a differ- 
ent class of consequences follow; but both of them are fatal to the 
case made certificate No. will show, think. 


the first place, however, proceed upon the theory which 


misled doubt these decisions, incline, that the statute the 
Ist day April did repeal the election law 1870; and then 
will back and proceed upon the theory that did not, and shall 
come out just satisfactorily one theory the other. isa 
remarkable that presents such fortunate condition 

but this happens 

Mr. Commissioner THURMAN, 
the act 1870? 

Mr. CARPENTER. election law 1870, 
that took repealed the act 

Commissioner BRADLEY. there anything the revised 
statutes 1570 this subject that was not taken from the act 

Mr. CARPENTER. No, sir; just re-enacts it. 

Mr. Commissioner BRADLEY. Then the question Judge Tuur- 
MAN amounts also the question whether the revised statutes took 
etiect. 

Mr. CARPENTER. Certainly; all depends that question. 
That the importance it. The act that was the law 
after the revision took effect the Ist April, unquestionably re- 
pealed the revision this subject, because the revision embodied 
precisely the act 

Mr. Commissioner BRADLEY. 

Mr. CARPENTER. 


Was the act repealed 


No, sir; the repeal only laws 
onthe same subject. Now let act 
was That act was complete regulation the whole 
subject electing presidential provided how they skould 
elected, that is, popular election; provided who should 
voters that provided who should elected, two 
large and the others elected from the different congressional districts 
the State; provided the entire machinery the election, and 
then provided—and the provision found lecated section 
2826 the revision identical language 

Immediately after the receipt of a return from each parish, or on the fourth 
Monday of November, if the returns should not sooner arrive, the governor, in the 
presence of the secretary of state, the attorney-general, a district judge of the dis- 
triet in which the seat of government may be established, or any two of them, shall 
examine the returns, and ascertain therefrom the persons who have been duly 
elected electors. 

Sec, 2827. One of the returns from each parish, indorsed by the governor, shall 
be placed on file and preserved among the archives of the secretary of state 

The names the persons elected, together with the returns 
from the several parishes, shall forthwith publi-hed newspaper papers 
which the laws the State may directed published.” 


That law 1868 contains provision about canvassing board 
except what have governor must open the returns from 
each parish and the presence named they must then counted, 
and the returns from the parishes must then deposited the office 
the secretary state remain permanent record. one will 
pretend that under that act there was any jurisdiction discretion 
about excluding any votes. That never has been pretended and 
will not now. the act 1368 was force the last election, 
not pretended that there has ever been any canvass the votes 
that election according that statute. They did not it. 
acted upon the theory that the other law force. that 
your honors say that the act 1868 was because embodied 
the revision taking effect April and therefore repealed the former 
act the 16th March, 1870, this to-night precisely the 
attitude which was four years ago. 

years ago there came from Louisiana regular certificate 
its governor that many persons had been duly appointed electors 
for the State; but the Senate, acting upon the theory which main- 
tain the and proper one, raised committee advance ex- 
into the facts about the election that college. 
witnesses, brought them here large numbers, made examina- 
tion, and the Committee Privileges and Elections made report 


sel far more 
They sent 


or should not be exelnuded, but stati iy the facts that there had never 
been canvass those votes person authorized canvass 


them, and submitting the two Houses whether the 
separately, each for itself, decided that they should 
Now, want ask this whether will to-day decide 
that Congress violated its constitutional duty usurped power 
holding that the vote should not counted four yearsago. That the 
two Houses went back the certain. That they went 
back and condemned the vote account the elec- 
tion certain. they could because the votes had not been 
canvassed, can they not because they had been falsely 
they could for negleet, could they not for 
frand? will this tribunal here and now declare that that action 
both Congress excluding that vote was 
upon the people That must the conelusion, 
are to hold that you cannot go back of the governor's certificate. The 
two Houses did back it; and they have clothed you with all 
the power that they then possessed now possess ever will possess 
under the present Constitution. 
Mr. Commissioner 


stion t 
State should 


understand you say that the 


provision the revised statutes precisely the same that the 


act of 16x. 

Mr. that the act 1868, which 
clearly repealed the election law that force, was 
continued virtue re-enactment the revision. the revision 
pealed the act March 16, 

Mr. Commissioner BRADLEY. When the revision was made there 
was other statute but the act 1868 force and the revisers just 
took that statute and put into the revision. 

Mr. CARPENTER. Certainly; just copied word for word. 

Let present the view now assuming that was not repealed. 
Then the act force down the last election, 
less was repealed the election law The repealing 
the act very broad, broad enough perhapsif the intention 
the Legislature other parts the act was not manifest against 
hold that did formeract. But 

Mr. Commissioner THURMAN. understand you say 
that the act was force, was not repealed the revision, 

Mr. CARPENTER. No, exactly the reverse. the act 
continued force subsequent April repealed the act 
The act did provide for the holding the election for 
electors with the general election, and that should canvassed and 
returned that election was. So, course, the act 
When they came afterward repeal the act that 
might raise question elsewhere, another State, whether repealing 
the repealing law revived the original law, but in that State that 
effect forbidden the State constitution that the subsequent 
repeal the act would not revive the and the 
the revision virtue the principle which have stated. 

the Revised Statutes continued then the provisions 
the act were force, unless they were repealed the sub 
sequent act say here, before coming consider the 
provisions that act particularly, that the statutes that State 
the two subjec ts, although they are both elections, have been, until 
you come the act are there, treated different 
subjec ts. In thisrevision, on certain pages you find the general elec 
tion law the State. Forty pages away from and under another 
title you find the provisions the act showing the intention 
the men who revised the statutes treat them independ 
ent subjects. the time the passage the act there 
was general election law the State passed and days after 
that the act regulating the election presidential electors 
was passed, and they were both published the same 
they have been treated different act 
1570 did contain provisions regard the electors; the 
act does not except fix the day declaring that the 
tion electors should the day fixed the act 
That was thing wholly unnecessary and wholly useless tho 
Legislature, Congress, not the States, having the power fix the time 


that was not the 
Various ¢ 


onsideraions 


for the appointment electors. That the election law was 
intended only as a re gulation of the cleetion of State officers and the 
repeal former laws upon that manifest from the pro- 
visions the act is: 

That all elections for State, parish, and judicial officers, members of the General 
Assembly, and for members of Congress, shall be held on the first Monday in No 
vember; and said elections shall be styled the general eclectic Th shall be 
held inthe manner and form and subject to ther ns her fter preses | 


and in no other. 


I maintain—and here I believe I « ross the path of some other coun 

that electors are not , 
not included inthis general provi 
To determine whether an officer, 
is a Federal or a State officer, it 


State They 
act of 1472. 
as between the Union and a State, 


must ascertained 


are therefore the 


4 
| 
| 
| 
| 
| 


lls isa State office. 
Constitute 


under the m and laws of the United States only, then it is 
State, Now, the Constitution the United States 
ere 3 the otliee of elector, No State can provide anything about it. 


e can change any provision concerning it. ‘The Constitution 
United States says, however, that the electors shall ap- 
pointed the States such manner their Legislatures may di- 
That simply gives the State one power in regard to the office; 
Suppose the Constitution were amended to- 
provide regard the Supreme Court the United 
iat addition the present number its members each 
tate might appoint additional judge the Supreme Court the 
States, and they should so, and those judges should come 
ere and take the places alongside those now occupied this tri- 


would any man think that judge appointed State was 


morrow 
States 


} 


creates the ofl 


the Constitution the United States 
ice and specially provides being filled State, 
is it? Itisa Federal oflice. Must not the ofticer have 
the same character that the office he fills has? It seems to me that 
there can doubt that these electors should treated Federal 
officers from first to last 

EDMUNDS. The Constitution 


shall commission all officers of the 


whose office 


Mr. Commissioner says that the 
President United States. You 
would not contend, I SUpPpose, that an elector in order to exercise the 
functions his oflice should commissioned the 

Mr. CARPENTER. The Constitution, recollect, says shall 
commission all officers except otherwise provided. 

Commissioner not remember that phrase. 
allevents not undertake decide that question now. The 
fact that the President had not issued commission certainly 
could not determine that ought not have issued it, nor could 
determine that these are not Federal ofticers, because judge this 
court might the bench and here twenty years and not have 
commission; and yet would excellent facto judge. 

Mr. Commissioner great many ofticers the 
eral Constitution have commission from the President. 

Mr. CARPENTER. 
commissioning officer the case vacancy happening during 
the recess the Senate, when issues acommission expire the 
time provided the Constitution. has anthority and with 
the advice and consent the Senate make treaties.” 

Mr. Commissioner Mr. Carpenter, please read the last 
clause of section 3 of article 2. 

Mr. does provide that commission all 
the the United not aware that provision, 
and know matter fact that does not There anact 
Congress providing that the oflicers the internal revenue shall 
commissioned the the Treasury, and that the 
practice to-day. 

wish now present the view the case and what think are 
the results, hold that the act embodied the revision 
was repealed the former act March 16, 

Mr. Commissioner Mr. Carpeuter, let call your at- 


ere 


He shall have power, by and with the advice and consent of the Senate, to make | t 
nity. 


treaties, provided two-thirds of the Senators present concur; and he shall nom- 
inate, and, by and with the advice and consent of the Senate, shall appoint embas- 


vlors, other public ministers and consuls, judges of the Supreme Court, and all 
aot erofl 


vided tor, 


Mr. That appointment, not commission. 

Mr. CARPENTER. Upon the question whether the act of 1572 
was intended repeal the act want call attention 
what was referred Mr. Jenks this morning. 
that the only act force, there provision whatever for 
filling any theelectoral college except 

Mr. Commissioner there any provision for electing elect- 
ors all except that sentence which simply speaks the time 

Mr. whatever, nor for canvass nor for re- 
turn, electors shall elected one ticket from the 
congressional distriets, nor anything the then the 
act not there provision whatever force and 
was not the 7th day 

Mr. Commissioner THURMAN, 
of 

was not repealed the revision the Ist April, cer- 
tainly was repealed the act the broadest and most un- 
equivocal terms 


bodied the same subject; they were both election statutes; and the 
repealing clanse of the act of 1872 rey als all other election laws. 

Mr. Commissioner you make the second sec- 
tion the act that the returning board shall the return- 
ing for all elections the State? 


think the only provision for the President’s 


cers of the United States, whose appointments are not herein otherwise pro- | 


Under the act 


Did the act 1872 repeal the act Senators, not such manner they shall provide, because 


and besides all that the provisions the act em- 


If the office be created | 


| to nothing but the election of State ofticers. 


been filled that same election, does 
any less Federal officer than the judges appointed the President 


ever decision you 


ELECTORAL COMMISSION. 


Mr. CARPENTER. Iam aware that section and want 
this answer it: That provision understand 
general language employed there limited the whole tenor 
act, which its face shows think that was intended 
where the intention the Legislature manifest the whole 


acertain way, that will enable the court control the express 


language other provisions which would conflict. You are 
the general intentions the Legislature, and doing courts are 
often compelled disregard the general language employed 
ticular sections. 

another thing follows, your honors take that view the 
case, and hold that these officers are returning for all 
tions. Then that other provision, that the election fill all 
cies shall the people, certainly includes the which has 
If one section app! es 
all the elected the State, electors, then ce; 
tainly the provision regard filling all officers 
plies equally well, and strikes out votes enough from this electoral 
college to answer our purpose. 

This remarkable case, your honors. There are great many 
questions very important and very difficult solve; which 
does not make any difference how they are solved. 

Here let make one remark regard there being law 
force regulating the subject the election there 
not—and this court must take judicial that because 


judicial notice what the law course implies judicial notice 


tained moment that that State could appoint 
State may appoint electors equal the whole number 
its Senators and Representatives such manner shall directed 
prescribed the Legislature the State. the State makes 
provision having made one repeals and makes other, then 
clear that there can appointment the manner directed 
the Legislature. 

Now dismiss that whole subject and not care particle whic! 
way yon apply the logical consequences which 
lege goes down, for there pretense any canvass under what- 
ever. not foree, then there law for filling 
and two them down, and case like this twoare just good 
eight. 

next another point the case which regard entirely 
conclusive upon all the action this returning board 
votes. When the Constitution the United States says that the 
electors shall appointed such manner the State Legislature 
Union, State with written form government which has met and 


constantly enjoys the approbation Congress republican form 


government, with the separation its powers, legislative, judicial, 
executive, into three Congress may to-morrow take 
the constitution Massachusetts and inspect it, and finding that 
not republican, re-organize that State; that its silence 
constant approbation that the form her government republican. 
When the Constitution the United State such man 
ner its Legislature shall prescribe shall appoint electors, refers 
course that form government whose Legislature restricted 
its own constitution. does not mean some Hottentot commu 

means one our States, one the constitutional States 
and the Constitution knows and the Federal mind always knows that 
act State Legislature passed violation its own constitu- 
tion void. effect the Constitution the United States pro- 
vides that each State shall appoint many electors such 
shall directed the Legislature laws passed according 
its constitution, 

maintain that the “manner” prescribed State Lou- 
isiana for appointing electors violation the constitution 
that State, the constitution with which has been admitted the 
Union and which enjoys to-day the approbation Congress re- 
publican State, then not compliance with the Constitution the 
United States, and our Constitution should read just though 
the words were there that the Legislature shall prescribe method 
conformity with their own 

Mr. Commissioner EDMUNDS. Would that true the elec- 
tion Senators? 

Mr. CARPENTER. would not true perhaps the elec- 
tion Senators, for the States have nothing with the manner 
electing Senators. That Federal power. The Con- 
stitution the United States says the Legislature the State shall 


then they might send them board. There such 
power, and therefore the cases are not all similar. 

Now, claim that, can show that this election law 
violation the constitution Louisiana, equally violation 
the Constitution the United States upon that subject, and now 
proceeding the act though did apply the 
tion of electors. 

the tirst place, the act creates canvassing board, ap- 
pointed the State senate, and far anybody knows they hold 
through their natural lives, and when vacancies they have 


| 
| 
| 
| 
| 
| 


ELECTORAL 


right fillthem. they are close corporation. They are cor- 
much more potent than the people that State, this 
otent than the government that provides the duty 
these canvassers, “that such canvass and compilation can- 
see read here to-night, but the act provides that the board 
shall proceed canvass and compile the returns made the com- 
missioners election. The machinery their election this: They 
have supervisor registration for each parish, county, 
would say. That surpervisor registration appoints the commis- 
election, are hold the polls all the 
precincts. 

When the election conducted and finished the commissioners 
election are to make out their statement in duplicate, forward one to 
the supervisor the parish and the other the clerk the court, 
return the clerk the court the ballot-boxes with all the ballots 
them, and there they are remain. was said here to-day, the 
opy Which sent the supervisor forwarded the returning 


reserved anywhere, that aware The otheris deposited 


1 
hen the returning board proceed canvass, they are required 
t} 
the commissioners election, which have law sent 
the supervisor and him forwarded the returning board. Now, 
the amount 2,000 votes they did not canvass all the returns 
made the commissioners election, but did canvass the statement 
which the supervisor had made from them, and which omitted votes 
the amount 2,000, which never were counted canvassed all. 
But the precise point which now want come that when 
any parish shall made appear them the statement 
the commissioners election that riot. tumult, have oceurred 
any poll and have deterred voters change materially 
result the election—and that statement the law says shall 
attached wax paste the statement and return itself, all 
made out and forwarded mail within twenty-four hours—when 
that comes the returning board the form the 
twenty-sixth section the act, then they shall proceed, they think 
there has been such intimidation, investigate the matter. That, 
however, upon the oath three citizens electors the par- 
Then they are proceed inquire into the fact whether there 


Isil. 
has been intimidation such extent materially affect the 
result the election. 

the order the court proceed till nine 
changeable, for health sickness, anything else 

Mr. really unable this candle-light read 
brief and refer these 

The PRESIDENT. There was qualification made the private 
consultation. was instructed make the announcement which 
did make, and have authority qualify it. 

Mr. CARPENTER. Have authority ask the court indulge 

The you have authority ask them, and 
will submit the Commission. 

Mr. CARPENTER. make that request. 

The PRESIDENT. What the 

Mr. CARPENTER. That excused until to-morrow morning. 
now half past six o’clock. 

Mr. Commissioner MILLER. 


ull- 


Mr. Carpenter, how much time 
you propose You have spoken hour and ten minutes. 

Mr. Commissioner MILLER. Cannot some other gentleman on? 
are ready sit here. 

The will submit the question the Commission. 
Mr. Carpenter asks that excused until to-morrow morning, 
which, effect, adjournment. Are you ready for the question 

Mr. Commissioner EDMUNDS. That is, that the proceedings 
suspended, correctly understand. 

The PRESIDENT. That proceedings suspended until to-mor- 
row 

Mr. Commissioner FIELD. Mr. Carpenter, how early are you 
the morning the time now lost. 

Mr. CARPENTER. time after six o’clock. 

The the proceedings suspended until the 
opening the session to-morrow the question. 

Mr. Commissioner for the yeas and nays. 

Mr. Commissioner PAYNE. move that the commission adjourn 
until ten to-morrow morning. 

The PRESIDENT. doubt whether ought put that; this 
the midst vote. 

Mr. Commissioner STRONG. should like inquire, Mr. Carpen- 
ter, whether you are understood saying you are sick 

Mr. CARPENTER. sick and sick from this smoke. could 
sit here for several nights and not but speaking here and in- 
haling the smoke these candles really makes ill. 

The PRESIDENT. 
suspended until to-morrow morning the opening the session, 

upon which the yeas and nays are called for. 


law and its express provisions canvass the statements made 


The question whether the proceedings shall 


judicial office the permanent record evidence the 


Hoar, Miller, and 


COMMISSION. 


Mr. Commissioner HOAR 

Mr. Commissioner ABBOTT. L wou 

Other 

suspended until ten to-morrow. 

The yeas and nays bein the result was follows: 

Those voting were: Messrs. Abbott, Bayard, Brad- 
ley, Clifford, Field, Hunton, Payne, and 

Those voting the negative were Messrs. Edmunds, Frelinghuysen, 


uur been named? 


nh 


moved that 


called, 


The Commission thereupon (at six and thirty-five minutes 
m.) adjourned until to-morrow ten 


WEDNESDAY, February 14, 1877. 


The Commission met ten o’clock 


, pursuant to adjournme nt, 
all the members bei: 


present. 

The respective counsel appearing the Louisiana were also 
present, 

The Journal yesterday was read and 

The PRESIDENT. Proceed with your argument, Mr. Carpenter. 

Mr. CARPENTER. May please your honors, before resuming 
argument desire make grateful acknowledgment the 
Commission for excusing last night. The 
rents atmosphere this Chamber, like all currents authority, 
proceed from the bench toward the bar with everwhelming force, and 
presume your honors sitting against the wall were not aware it, 
but the air the Chamber this point was absolutely stifling, and 
would have been impossible for stand feet twenty 
minutes more. 

Recurring for moment the question put Senator Ep- 
MUNDs that part which attempted show that 
electors were Federal and not State whether they were 
commissioned the President, the provides that the 
President “shall nominate, and, and with the advice and consent 
the Senate, shall appoint embassadors, other public ministers, and 
consuls, judges the Supreme Court, and all other the 
United States, whose appointments are not herein otherwise provided 
for, and which shall established law; but the Congress may 
law vest the appointment such inferior officers, they think proper, 
President alone, the courts law, orin the heads Depart 
ments.” 

The construction put upon this Constitution has always 
been that those officers who were appointed by the President must be 
partments are invariably commissioned such heads Departments. 
For instance, all the postmasters after the first grade, which do not 
require contirmed the Senate, are commissioned the Post 
the officers internal revenue are law 
pointed the the Treasury and commissioned him. 
The appointment of electors is provided for to be by the State, and 
they are not confirmed the Senate; they are not appointed the 
President, and aceording the uniform action under this Constitu 
tion, they, of course, would not be commissioned by the President, al 
though that, submit, would not all conclusive the question. 
Senators are not commissioned the President; and although 
ators are not civil officers within that clause the Constitution re- 
lating impeachment, yet broader sense, distributing 
between the Government the United States and the State, nobody 
would claim that Senator was State oflicer; the 
United States; he is a Senator of the United States, a Senator 
of the State from which he is elected. He is elected to fill an oflic 


not 


created the Constitution the United States, and Senator 


the United States, and not the State which elects him. 

Mr.Commissioner EDMUNDS. But isthetrue meaningof the clause 
that the President shall commission all the officersof the United States, 
that shall commission all officers the United States who are 
appointed him? 

Mr. CARPENTER. Certainly; and that has the uniform 
prac tice of the Government. Nobody would deny that officers ander 
the Internal Revenue Departinent are oflicers of the United States. 
They have been indicted such and are the States-prison such 
to-day, any number them, under statutes punishing officers the 
United States; and yet they are not commissioned by the President 
but the Secretary the Treasury. 

Mr. Commissioner GARFIELD. Mr. Carpenter, are they not two 
grades, one called officers proper and the other inferior The 
President commissions all officers; but the heads of Departments or 


hee n 


’ 


courts may appoint officers. 


Mr. CARPENTER. distinetion the Constitution 
whatever. 


Mr. CommissionerGARFIELD. you the language 
that such officers Congress may direct appointed 

CARPENTER. see the point now, which not before, 
because did not hear the The question not 
whether the man inferior superior officer; the question 


| 
| 
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ELECTORAL COMMIS 


SION. 


whether rof the United and the which 


an 


re res the President to commission is that he shall * commi sion ali | 
oflicers of the United State An inferior ofticer is an office ; he 
1 ? do not be an inferior oflicer if he was not r. 
licers, would, course, inclu inferior well the 
But the interpretation upon has been that 
the President must commission those oflicers are nominated 
him and appointed and with the advice and consent the Senate, 


and nobody else. 

Now will proceed with the argument the point where stopped 
last night. shall offer show and are able show conclusively 
record testimony that this returning board Lonisiana excluded 
lit ten votes given for the Tilden electors 
that that law under which they pretended act 
the wholly unconstitutional. The constitution 


first place 
the State of Louisiana is peculiar, It provides: 


chonsand 


Ant, 73. The judicial power shall be vested in a supreme court, in district 
courts, in parish courts, and in justices of the peace 
and then after defining the jurisdiction the several courts thus 


} ( 
| thus ese 


mentioned, it provides as follows: 
Arr. 94. No judicial powers, except as committing magistrates in criminal cases, 
ll be conferred on any officers other than those mentioned in this title, except 
suchas may be nec iry in towns and cies; and the judicial powers of such 
0 4 shall not extend further than the cognizance of cases arising under the 
police regulations of towns and cHies in the State, In any case where such ofiicers 
shall assume jurisdiction over other matters than those which may arise under 
police regulations, or under their jurisdiction, as committing magistrates, they shall 
1, liable toan action of damages in favor of the party injured, or his heirs; and a 
verdict in favor of the party injured shall, ipsv facto, operate a vacation of the ofiice 
wt id ollicer 
your honors will see that there not only the aflirmative lan- 
guage which found the Constitution the United States and 


that most the States, vesting the judicial power certain 
tribunals, but this constitution there the negative language 
forbidding the Legislature vest any judicial power whatever 
anybody except the courts mentioned the first part the consti- 
The sections quoted brief (and have quoted them 
full without note comment) pages and 26, being sections 
and the law 1872, undoubtedly pretended confer 
judicial power upon the returning board. The highest penalty that 
visited upon American citizen disfranchisement, and that 


bof 


only visited after the man has been and tried and 
punished court judicial jurisdiction according the course 
the common law. Now, let see this disfranchisement 


not, and see how should enjoy different object. 
fifteenth amendment the Constitution that— 


The 


The right citizens the United States vote shall not denied abridged 
by the United States or by any State on account of race, color, or previous condi- 
tion of servitude 


What would said statute passed State which 
should provide that the votes all colored citizens should re- 
and deposited box, but that they should not canvassed, 
and should have whatever determining the result the 
Would not every lawyer the land denounce that 
violation the spirit and purpose and effect 
the tifteenth not every lawyer say that 
franchisement had been visited the result; that the word “to vote” 
here the Constitution means not merely the right deposit 


election ? 
evas 


ion, 


amendment dis- 


the bailot the box, but have counted and estimated and made 
determining the result the election; and anything 


Whatever that prevents that any the stages which the vote 
made between its being put the ballot-box and its being 
counted the final result would disfranchisement. Nobody would 
that. Now power which granted returning board 
exclude the votes parish for any cause whatever 
power visit disfranchisement upon the people that parish and 
that judicial The board are not the terms this law 
authorized because they want it; they are doit ina 
particular that is, foundation laid for them 
proceed upon, protest from the officer the poll that 
there was riot tumult such extent interfere 
With the result the Then the board, and not otherwise, 
ure authorized law proceed and investigate the matter, and 
they are satisfied that ation is true, to exclude the vote of an 
entire parish. 

Is there 
judicial powel 


exerTrerse 


«jl 


of election, 


the alleg 


any ape from the objection that that exercise 
Does not its face pretend and purport 
power Again, let say this section, that 


contrary the first princi iples natural justice and the maxims 


the Christian religion, and all the principles society, that one 
man should punished for another man’s Suppose such 
tatute were applied Wisconsin County, which 


its normal condition able give 5,000 majority, and 


the republicans are mere suppose hundred our repub- 
licans should bull-doze another hundre and then un- 
der this section present the proof that The statute does not 
relate one party bull-dozing another, but one voter bull-doz- 
ing another; and under such provision the violence and tumult 


might confined entirely republicans and might 
for the ey spress pt Irpose of throwin; ¢ out the vote of that county, and 
000 democratic majority on the State ticket, 

There for showing tothat board that the men 
votes are have been guilty anything. They 
required give notice, They may live three miles 
New Orleans where this proceeding going on; they are not charg 
with having done anything themselves, and not necessary 
they should under this section. simply necessary show 
somebody committed riot, and all the honest men that county 
parish, there are any honest men it, are 
concede that law passed the Legislature, providing that any 
man who had used violence raised tumult had practiced 
ery other corruption election, should, conviction thereof, 
disfranchised, would before that result cay 
visited upon him, must indicted, must notitied, must 
have hearing and and there must judicial conviction, 
All that visited here upon thousand people once, without 
tice, without hearing, who may the the district court 
their county and tind charge whatever which will give the 
turning board jurisdiction and yet that board three 
dred miles away, withont notice any one them, sitting secret, 
candle-light midnight, excluding their votes from the can- 
vass votes given the State, and visiting upon them the very con- 
sequence would visited the result judgment convict- 
ing them some crime. 

say for that reason that law void. suppose not 
must hurry on. Let concede that the law perfectly 

‘here not man his senses, think, who will claim that such 
law, visiting such sweeping consequences by the action of a board 
composed four politicians, sitting alone and secret, should 
stretched beyond its letter. The doctrine well settled that 


noe necc 


judicial court, proceeding execute statutory power outside its 


ordinary jurisdiction, hound have case clearly within its juris- 
diction, and proceed according the method pointed out 
the statute. Powell, Wheaton, 119, the great 
Chief-Justice said: 

In summary proceedings, when a court exercises an extraordinary power under ; 
special statute prescribing its course, we think that course ought to be exactly 0! 
served, and those facts especially which give jurisdiction ought to appear in order 
to show that its proceedings are quoram judice. Without this act of Assembly thi 
order for sale would have been totally void. This act gives the power only ona 

eport to be made by the sheriff. This report gives the court jurisdiction, and 
Without it the court is as powerless as if the act had never passed. 

the Louisiana election law the power this returning board 
proceed inquiry even upon this subject based the protest 
coming from the election poll inthe form prescribed the twenty- 
sixth section and the third seetion which gives this power partic- 
ular define and says that when the statement shall come from the 
election poll the form the twenty-sixth section, then 
the board shall ‘The general principle law that 
any statutory tribunal must havea case strictly within its jurisdiction, 
and that the case must beshown within its jurisdiction, and that 
there presumption favor its jurisdiction but the reverse 
well settled law. was held distinctly Burrowes, 1366; 
Term Reports, 444; Strange, 1256; Lord Raymond, 
406; Jones Reed, Johnson’s Cases, 20; Wells vs. Newkirk, 
Cases, 228; Powers rs. The People, Cases, 
Bloom Burdick, Hill, 330; Adkins vs. Brewer, Cowen, 
Walker vs. Turner, Wheaton, 541, and great variety circum- 
stances, but always announcing the same principle that statutory 
tribunal must proceed under the statute and must have case shown 
within its jurisdiction its whole proceedings are void. 

necessary stop argue that question any further before 
this tribunal, will done associates. 

Now let your attention how carefully this act has re- 
stricted this jurisdiction, and will show you, permitted 
ask the special attention the Commission this faet—that 
parish did this returning board have certificate 
the form and complying substance ith the enty-sixth section 
not single case did have that jurisdiction. makes 
the duty the supervisor forward with his statement 
any statement violence disturbance, bribery corruption, 
other offenses section this act, any there 
together with all and tally-lists used making the count 
and statement the votes.” 

Section provides that the supervisor’s copy such statement 
some adhesive substance, that the same can kept together, and the 
other copy the supervisor registration shall deliver the 
the court his parish for the use the district-attorney.’ 

Now, mark how they have provided here. this 
done the law within twenty-four hours before any particu! 
locality ean have knowledge what has been the general sult 
the election other places, and therefore subjected the 
tation alter and corrupt that return. Within twenty-four 
before they have heard from anybody else, they sh: speak their 
voice and forward the seat government; and that state- 


» 


ment which must within twenty-four hours shall attached 
wax paste all which become under the third section 


the foundation the jurisdiction that board upon the ques- 
tion excluding vote all. 

pretended some these cases that fifteen days after the 
return, Without such statement forwarded the seat 
eovernment, somebody having interest sent some aflidavits 
charging that there was riot tumult the 
hastatement give jurisdiction would disregard 
this statute altogether. 

and William Frye, which they say, after quoting sections and 
which have read 


i 
wermit 


Upon this statute we are all clearly of opinion that the returning board had no 
right to do anything except to canvass and compile the returns which were law- 
fully made to them by the local officers, except in cases where they were accom 
unied by the certificates of the supervisor or commissioner provided in the third 
ction. In such cases, the last sentence of that section shows that it was ex- 

ted that they would ordinarily exercise the grave and delicate duty of invest.- 

py charges of riot, tumult, bribery, or corruption on a hearing of the parties 
terested in the office. 


i It never could have been meant that this board, of its own 
notion, sitting in New Orleans, at a distance from the place of voting, aud without 
notice, could decide the right of persons claiming to be elected. 

fhe board took a different view of its powers, and proceeded to throw out the 
votes from many polls where they found intimidation and violence to have ex- 
isted. The result was to defeat persons whom, on the returns, they should have 


declared elec ted, and to elect persons who should not have been declared elected. 


Now let see for moment what that provided for 
the twenty-sixth section which must come within twenty-four 
hours embalmed wax paste some other adhesive substance, 
returning The third section says that when they re- 
ceive the form prescribed the twenty-sixth section 
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Representatives for Louisiana, tl into t} 
Congress to make laws for them, a whether el ein l 
} manner, sh ul turn the nthe « of a Pres es rt 
| t mind to znize a the ti 
st al sur] la 
| f ithe] l 
l either by t mort assa 
Again: 
The American peop] now cht face to with condition of thir ss 
In the State of Louisiana there is a governor in « 


they may let turn the twenty-sixth section and 
see What must That must be— 


clear and full statement all the facts relating thereto— 


That is, relating the riot, tumult, 


and of the effect produced by such riot, tumult, acts of violence, intimidation, 
and disturbance, bribery, or corrupt influences in preventing a fair, free, peace 

le, and full registration election, and the number qualitied de- 
terred by such riots, tumult, &e., from registering or voting; which statement 
also corroborated under three respectable citizens, qualified elect 
ors of the parish. 


will show this Commission that not parish sent any 
such statement with its return, the affidavit three per- 
sons. other words, will show affirmatively that this statutory 
tribunal had exclude vote, but that violation 
the very statute they were pretending proceed under, they ex- 
cluded 10,000 given for the Tilden electors. 
pared show, and show record 

Passing from this have not time dwell upon it, wish 
refer the Commission the very able discussion the Senate 
the resolution admit Mr. that body from 
Louisiana, especially the very able speeches the Senator from Ver- 
mont, (Mr. where precisely the doctrine claiming 
here enforced with that clearness and eloquence which 
the fountain this doctrine. refer you his speeches upon 
which make clear the sun noonday. 

But passing on, the other side say apparently “that all trne;” 
honorable friend from Wisconsin, Judge Howe, who opened this 
case the other side, did not pretend that there had not been 
Iie said there had, but said there had been also. other 
words, one crime was remedied the 
commit perjury the defendant authorized have his 
Witnesses commit perjury! That the argument. Now let meshow 
how this was condemned the report the committee, from which 
have just read, upon the same subject: 


This are pre- 


Che returning board claims that in this proceeding they acted under an honest 
belief that they were right in their construction of the jaw, and that they were 
giving effect to the true will of a majority of the people of Louisiana, and that in 
their construction they followed the precedent set by the @emocratic or fusion re- 
turning board of 187 We believe they did follow such a precedent. We have no | 
doubt that they believed they were defending the people of Louisiana against a 
frand on their constitutional rights. But there is no more dangerous form of self- 
delusion than that which induces men high places public trust violate law 
to redress or prevent what they deem public wrongs. 

are prepared declare without further examination how many persons 
obtained a prime facie title to seats in the Legis! 
tion. 


ature through this wrongful ac 
In some of the cases there were defects either of form or substance in the re- 

turns themselves which, the board claimed, r quired their rejection without re- | 
gard to the evidence of intimidation. 


But the method adopted to set right this wrong was totally objectionable. 


Then they proceed consider why was objectionable. giving the 
reasons among others which have now given, they 
not overlook the which tend excite deep feelings discontent 


in the white native population of Louisiana. There bas been great maladministra- 
tion; public funds have been wasted, public credit impaired, and te 


tion is heavy. 


+ 


you any more; democrats around me, and 


These facets combine with the general I ation of business thror 
and with the diversion of business from New Orleans by reason of th 


yrostr 


1 the countr 


e 
of 


railroads northerly from ‘Texas, to create gloom and discontent. | 
it is further said— j 
Passing on— 
that this is a question which concerns the people of Louisiana alone, and that | 
they should be left to fight ont the question among themselves. But this is an er- | 


1 duties of the 
They have an interest in the 


Toneous view, botn of the rights an 


‘4 f the United Stat 
der the Constitution. 


her 


questi 


sun- | 


and | 


n whe 


man who gets into land forcible entry and de- 


tainer nevertheless ine 
Inthe State of Louisiana there is a 


interterence of the national pewer 
by reason of any ascertain 


governor in offi who owes } 
which has recognized his tit! 
\ f the facts by legal proce but has based its ¢ 
tion solely on the illegal lerofajudge. Inthe same State there isa Legis 
one branch of which derives its authority partly from the same order 
being organized by a majority who have been established in power by an ' 
terference of the National Government, and which majority derives its title, not 
from any legal ascertainment of the facts, but from the certificates of a returninu 
board which has misconceived and exceeded its legal authority It is vot stran 
that the republic of Louisiana should delude themselves by any plausible views 
of laws which w nable them to occupy the places which they believe the will of 
a majority of the legal voters of the State, if free from voilence and intimidation, 
would award tothem. Itis not that the democrats of Louisiana should 
believe the whole State government a usurpation, should give it no credit for its 
best acts, should seek to embarrass, and thwart, and resist it to the extent of their 
power, and should be unwilling to wait for the slow but sure operation of lawful 
remedies to cure whatever evil really belongs to it. 


s seat to the 


to his office, not 
ent 
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That the report Mr. Hoar, Mr. Wheeler, and Will 
not Mr. William Wheeler wake astonished finds him- 
self Vice-President utter disregard and violation 
of the very principles which he laid down in this report? Will not 
the American people think that somewhat remarkable? But, says 
Judge Howe, there are streams that State that hate 
the sight blood, and hate the thought never vindicated 
nor justified That there have been violations law and outrages 
unnumbered that That there have been 
maimings, and whippings, and murderings 
that committing npon the whole State now wrong 
and outrage, more dangerous even our institutions than those 
bloody They fall upon individuals; but our 


institutions are stabbed the injury falls upon the whole nation. 
justice slanghtered her own temple, the laws are 
immolated their sworn priests, fraud sanctioned and 
solemnized instrumentality for electing President 
United States, then farewell the future hopes this 

And somewhat striking, worthy least that this 
crisis which have been thrust comes the centennial year 
our national bragging and boasting. The Great Master says, When 
think stand take heed lest fall;” and while our nation 
been boasting the success its institutions, inviting the 
the earth come over here and witness their and wit 
ness the material prosperity that has grown under them, just while 
the eves the world our invitation are fixed upon us, the 
crimes against crimes, not balancing blood with fraud, 
for that the remedy which the Senator from Wisconsin urges 
this court. did not deny the fraud. not dwell leng 
upon this canvass. think said about 
thized with the ignorant; he sympathized with men afilicted and 
distressed the South, all which very proper and which 
votes failed point says these crimes have been 
committed. there any object whatever making that state 
ment it is to have you do what the honorable committee of the 
House condemned the returning board Louisiana for that 
trying right them wrong. 

One thing more. This state intimidation the South has every 
variety form and degree from absolute murder broad daylight 


down saying laborer, “If you not vote and will not 


the 


Canvass 


’ 


you are 
not democrat not want employ you;” and between these 
two limits there every variety intimidation. Now, without 
making any apology excuse for the things that have 
done, let look the state affairs there, the state things 
deseribed that committee their report. 

not say that man, when his nose ought tokill 
fact taken You take community 
American citizens; you take this Union and put over them 


1\ 


into consideration. 


got his seat, all know; the whole nation knows 
ascertainment fact facts would have done 
put there by the sume oy ration that 


hot by any 


gS: his busi he was 


board for thi 


Hess 


the canvassil 


Haves electors were declared appointed by ; and that State smart r 
under that outrage goes on and the wts are ¢ tted | ‘ 
tation, keep then rest upon 
certained facts, whicl t fraud dl? 

with the condition the Sout 
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isnot. The injunction the apostle is, first pure and then 
injunction, even religion, that authorizes 


man peace who not pure. Peace American 
State where the government that State forced them the 
Villainy of four men; peace under a government resting not upon | 


ascertained facts but upon ascertained falsehoods! 


your honors that you hold the peace of that community in your hands, 

the performance the legal duty devolving upon you 
ascertain who were duly appointed that State more 
quiet the sentiment and quell the disturbance existing there than 
troops could do. 

Mr. TRUMBULL. President and gentlemen, this the time 
when suppose under the ruling the Commission shall re- 
quired present our evidence, and now 

The PRESIDENT. was the from the bar, that 
after the close the first argument you would offer some evidence. 

Mr. TRUMBULL. We propose how to prove before the Com- 
mission that William Kellogg, who certities governor the 
the appointment electors that State, which 
now before this Commission, the same William 
Keliogg who said certificate certified have been appointed 
under said election, In other words, Kellogg certifies to his own 
appointment as suc h elector. We offer that proof, 

The PRESIDENT. you propose now state all your 
proof? 

posed the There may some that the Commis- 
sion might receive and others Our proposition now prove 
one fact, unless there some objection 

Mr. object that not admissible. 

Mr. TRUMBULL. If the Commission please, I suppose we are en- 

The PRESIDENT. constrained take the advice the 
Commission whether they will proceed upon your separate otters of 
proot or upon the whole together. 

Mr. Commissioner STRONG. Mr. President, the counsel would 
offer writing all that they propose prove, offer whole, 
and also detail, would very much simplify the labor 
the The could then consultation deter- 
mine whether the whole whether any part was admissible. Other- 
Wise might obliged retire for consultation again and again. 

Mr. TRUMBULL. Then would the argument the introduction 
testimony limited fifteen minutes? because there are various 
branches could hardly argue the testimony 

Mr. Commissioner the offer were all made that 


way, all that was proposed offered whole and also the va- 


rious detail, that the Commission could then pass upon 
the whole upon the elements and determine what was and 
What was not admissible, for one should very much disposed 
give all the time that was necessary for the discussion its admissi- 
bility. 

The PRESIDENT. will submit the question the Commission. 
Perhaps without reason yet, derived the impression 
that your offer would made altogether, but course subdivis- 

Mr. the Commission will allow quite 
follow the suggestion made Mr. Justice STRONG offer 
the whole our testimony once, with the understanding that 
each part may be considered separate ly . 

Commissioner You offer the whole and 

Mr. TRUMBULL. parts. entirely willing 
follow that suggestion meets the views the Commission, 
and then shall allowed reasonable time, 

The may assume that that the general 
understanding the Commission. member will express 
his 

Commissioner BRADLEY, Have you printed copy the 

Mr. sir; partially so. 

Mr. EVARTS. The only offer evidence that has been made 
the Commission prove that Mr. Kellogg who appears the 
certificate opened the President the Seuate governor and 
who appears elector are the same person. While regard the 


admission any evidence extrinsic the that were 


opened the President the Senate inadmissible, should not 
argument upon those certificates contend that they were not the 
person, 

PRESIDENT. The counsel are now deliberating the 
form taken. Judge Trumbull now accept the 
Justice STRONG make all the offers the same 
tite. 

Mr. sir; and parts. 

The PRESIDENT. Separately and together. Proceed then to state 
the offer. 

Mr. presenting these offers evidence, perhaps 
would well that should have some understanding how 
much time will permitted. not wish take any unnecessary 
unreasonable time stating what offer. 


argument this particular branch thesubject. should 


Mr. Commissioner EDMUNDS. How much time you thi 
requires ? 


Mr. cannot tell, because have not prepared 


Uk If 


read the offers and brieily state what each them is. know 
how long it will take. 

Mr. Commissioner reading, course, will not 
counted part your time. 

The PRESIDENT. You may proceed. 

Mr. have stated the first proposition; and, 
understand, the fact conceded, although objected that 

Mr. EVARTS. statement was that should not contend, 
the face the opened the President the Senate, 
that Mr. Kellogg governor and Mr. Kellogg elector were not the 
person. That satisfactory, suppose. 

Mr. TRUMBULL. The second branch the first offer which 
make prove that said Kellogg was governor said 
during all the months November and December, That 
the same category, suppose 

Mr. EVARTS. That the certificate. 

Mr. TRUMBULL. this point refer the constitution 
Louisiana 


Art. 117. person shall hold exercise the same time more than one 
of trust or protit, except that of justice of the peace or notary public. 


offer prove that said William Kellogg was not duly ap- 
pointed one the electors said State 1876, and that the 

copies the lists made out, signed, and sworn 
the commissioners each poll and voting-place the 
State, and delivered said commissioners the the district 
court wherein said polls were established, except the parish Or- 
leans, and that parish delivered the secretary state, that 
the election for electors the State Louisiana, the 7th day 
November last, the said William Kellogg received for elector 
votes less than were said election cast foreach and every the 
A. Cross. (Section 43, act 1272.) 

That offer testimony involves the merits some extent ont 
Your honors will remember that the law Louisiana the 
elections are held persons denominated commissioners elec- 
They correspond with judges election most the States. 
There are fifty-seven parishes the State Louisiana, and each 
parish there are number polls polling-places, usually from ten 
supervisor registration. This supervisor registration ap- 
pointed the governor the State and appoints all the commis- 
sioners election thronghout the State. many places 
for voting pleases and these voting-places are presided over 
the commissioners whom appoints. The governor appoints fifty- 
six supervisors, one for each parish outside Orleans, and each 
these supervisors appoints all the commissioners election, and the 
commissioners election designate many places for holding 
election they please and fix the points where the elections are 
held. complain very seriously this arrangement. You will 
observe that places the entire machinery the election the hands 
the governor, and evidence here that these supervisors were 
all one party. The commissioners election are required the 
law parties, but they were generally one party. 
They were all selected the supervisor 

The law further provides that this canvassing board for the State, 
called returning ofticers, which under the law consist five 
elected the Senate and composed different polit- 
ical parties, shall canvass the returns the commissioners 
They take oath that they will compile and canvass 
statements votes made the commissioners election. That 
their oath that the statute. the second section, you will 
refer you will find that they are required canvass and 
pile the statements the votes sent the commissioners elec- 
Those commissioners are required under the law 
make out duplicate returns upon the close the polls. One these 
duplicates they send the clerk the parish. They also send the 
ballot-boxes the clerk the parish. 

will not stop read it; but the law very the 
ties these commissioners election, how they are make 
returns and what they are with the ballots. They are make 
their returns, you will observe, duplicate, and one these 
plicates goes the supervisor registration the parish, from 
which makes consolidated returns and sends this board 
returning for the State. Our offer this instance 
prove certitied copies the lists signed, and sworn toby 
the commissioners election each poll and voting-place 
State, and delivered the clerk’s office the State, 
cept the city New Orleans, what known Orleans 
where they are delivered tothe secretary that there 
the State Louisiana perfect return from every voting-place 
the State, made the commissioners election this board re- 


| 
| 


turning officers, and there duplicate the clerk’s the same 
nosy the board of returning ofticers have before them. From th: 

say will appear that the majority given what are denomi- 
here the Tilden electors varied trom six nine thousand, 
speaking round numbers. now show that this tri- 
copies these papers, that you may see what the 
fact Then the question arises, what this tribunal? That has 
been gone over by all the counsel who have spoken; but I trust you 
will pardon for stating very brie fly view what this tribu- 
and what its duties are. 

Mr. Commissioner STRONG. Before you proceed that cousid- 
eration allow ask you question. 

Mr. 

Mr. Commissioner STRONG. The action what said the 
canvassing board—that is, the canvassing board created the act 
result which they arrived, not before us, think. 

Mr. sir; propose present those results 
you: that one our propositions. 

that one your propositions. 

Mr. TRUMBULL. That will be one of our propositions. 

Mr. thus far not before us. 

Mr. TRUMBULL. shall better understood 
Commission will better understand the state the case antici 
pate little then what propose that regard. 

Mr. Commissioner STRONG, Give all your offers first and the 
afterward. 

Mr. read the whole paper through 

Mr. Commissioner STRONG. think you had better give all 
offers 

the Commission. 

connection with the certitied copies said lists 
prove that the returning board, which pretended canvass the said 
election under the act approved November 20, 1872, did not receive 
from any poll, voting-place, parish said State, nor have before 

statement any supervisor registration commissioner 
three more citizens, any riot, tumult, acts violence, intim- 
idation, armed disturbance, bribery, corrupt intluences which pre- 
vented tended prevent fair, free, and peaceable vote all 
electors entitled vote such poll voting-place. 

further offer show that many instances the supervisors 
registration the several parishes willfully and fraudulently 
omitted from their consolidated statement, returned them the 
State returning board, the result and all mention the votes given 
certain polls voting-places within their respective parishes, 
them the returns and papers returned said supervisors 

the commissioners election, required law; and that 
consequence this omission the said consolidated statements their 
face omitted majorities against the said Kellogg, and favor 
each and every the said McEnery, Wickliffe, St. Martin, Poché, 
Blane, Seay, Cobb, and Cross, amounting but that said 
supervisors registration did, law required, return the said 
returning board, With their consolidated statements, the lists, papers, 
and returns them according law from the commission- 
ers election the several polls and voting-places omitted afore- 
said from said consolidated statements said supervisors. 

And that the said returning board willfully and neg- 
lected and refused make any canvass the majorities omitted, 
estimate them any way their pretended determination that 
the said Kellogg was duly elected elector the election aforesaid. 

show that, the consolidated statements returned 
to said returning board by the supervisors of registration of the sev- 
eral parishes the State the result the voting the several 
polls voting-places within their parishes respectively, appeared 
that said Kellogg received at said election 3,459 less votes for elector 
than the said St. Martin, Poché, Blanc, Seay, 
and Cross, and each and every one 

further offer show that the said returning board willfully 
estimated and counted votes favor said 
Kellogg 234 votes which were not shown have been given any 
poll voting-place said State, either any consolidated state- 
returned returning board any the said supervisors, 
nor the statements, lists, sheets, returns made any com- 
missioners election any said supervisors, which were before 
said returning board. 

offer prove that the votes cast and given said election 
the 7th November last for the election electors, shown 
the return made the commissioners election from the several 
polls voting-places said State, have never been compiled nor ean- 
and that the said turning board never even pretended 
compile the returns made said commissioners 
tion, but that said returning board only pretended the 
returns made the said supervisor. (Act section 43: 
must forward act 1872, section 
vi ass.’ 

offer prove that the votes given for electors the elec- 
tion November last the several voting-places polls said 

State have never been opened by the governor of the said State in 


“Board must can- 


which certified that himself 
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presence the state, the attorney-general, and 


a district 
judge of the district in which the seat of 


vovernment was established, 
nor in the presence of any of them; nor has the governor of said State 
ever, examined the returns the commis 
sioners election for said ascertain therefrom, nor has 
ever, such presence, ascertained therefrom the persons who were, 
or whether auy One Was, daly e lected el lectors, or elec tor, at said elec 
tion: nor has he ever pretende “l SU todo, (Rey sec 
) 

further offer that the said William Kellogg 
governor as aforesaid, when he made, executed, and delivered the said 


section 


and others had been 
duly appointed electors aforesaid, well knew that said certiticate 
Was untrue in fact in that behalf, and that he, the said Kellogg, then 
well knew that he, the said Kellogg, had not received the legal 
votes cast at the election of November 7, 1876, for electors, within 
live thousand of as many of such votes as had at said election been 
and given for each and every the said Wickliffe, 
Saint Martin, Poché, Blane, Seay, Cobb, and Cross; and that he, 
the said Kellogg, when he made and executed the aforesaid certitieate . 
well knew that the legal votes cast the election held 
the State of Loulsiana on the 7th day of November last, for the elec 

tion electors said State, shown the lists, returns, and papers 
over and conducted the said election the several polls and voting 
places in said State, to the supervisors of registration, and as shown 
the said lists, returns, papers, and ballots deposited said 
missioners election the the clerks the district courts, 
except the parish Orleans, and deposited for the parish Orleans 
the office secretary state, law; that each and 
every the said Wickliffe, Saint Martin, Poché, Blane, 
Seay, Cobb, and Cross had received more than thousand the 
legal votes cast said election for electors, more than had been cast 
and given said election for the said elector, and that the 
said Saint Martin, Blane, Seay, Cobb, 
and Cross had been thereby duly appointed for said 
State the manner directed the Legislature said 

% We further offer to prove that at the city of New Orleans, in 
the State Louisiana, the month October, the said 
William Kellogg, Burch, Peter Joseph, Sheldon, Morris 
C. Dibble, Michael Hahn, B. P. wumchard, J. R.G. Pitkin, J. Madison 
Wells, Thomas Anderson, Casanave, Kenner, George 
Davis, W. L. Catlin, C. C. Nash, George L. Smith, Isadore MeCor 
mick, and others entered into and criminal combination 
and and with each other, and each and with each 
the others, to cause it to be certified and returned to the secretary ot 
state, by the returning board of said State, upon their pretended 
compilation and canvass the election for electors thereafter 
held the 7th day November, that the said Kellogg 
Burch, Joseph, Sheldon, Marks, Levissee, Brewster, and had 
received majority all votes given and cast said election for 
electors, whether such should the fact and 

That afterward, to wit, on the 17th day of November, A. D. 1*7¢ 
after said election had been held and was well known all 
said that said Kellogg and others had not been clected 
said election, but had been defeated, and their opponents had been 
elected at said election, the said returning board assembled at the 
city of New Orleans, the seat of government of said State, to pretend 
compile and canvass the statement made the commis 
sioners of election from the several polls and voting-places in said 
State for presidential electors, and make returns said 
the secretary state, act the Legislature that 
State, approved November 20, that when said returning board 
assembled, said Wells, Anderson, said and said Casa 
nave, who were all members one political party, wit, the 
lican party, were the only members said there 
vacancy said board, which vacancy was the duty said Well 
said Anderson, said Kenner, and said Casanave, members said 
board, then and there, the election appointment some 
person belonging some other political party than the republican 
party but that the said Wells, Anderson, Kenner, and Casanave, then 
and there, in pursuance of said unlawful and criminal combination afore 
said, then and there neglected and refused to fill said vaecan¢ ‘) forthe 
reason, assigned them, that they did not wish have demo 
crat to watch the proceedings of said board; and that, pt ol 
frequently during the session said board assembled for the pur- 
pose aforesaid they, the said Wells, Anderson, Kenner, and Casa- 
nave, were duly, and writing, requested said MeEnery, 
St. Martin, Poché, Blane, Seay, Cobb, and Cross 
fill said vacaney, they refused so, and never did fill the 
same, but proceeded, as such board, in pursuance of said combina 
tion and conspiracy, to inake a pretended compilation and can- 
vass said election without filling the vacancy said returning 


board; and 


That said Wells, Anderson, while pretend- 
ing session areturning board for the purpose compiling 
and canvassing the said election, and pursuance said 
tion and conspiracy, emplo ed persons of notoriously bad character 


act their clerks and assistants, wit: one Davis, man no- 
bad character, Who was then under indictment the 
courts iana, and said Catlin, said and said 
jewett, three of said conspirators, who were then under indictment 
Jewett being also the criminal courts 
Louisiana for obtaining money under false and Isadore 
State charged with And that pursuance said un- 
combination and aforesaid, the said Wells, Ander- 
and Casanave, acting insaid returning board, contided 
rsaid clerks and said co-conspirators, the duty compil- 
canvassing all which were said returning board 
red canvassed and and, although thereto partic- 
ularly re juested by a communication, as follows— 
the honorable Returning Board of the State of Louisiana: 
G rLEMEN: ‘The undersigned, acting as counsel for the various candidates upon 
tic-conservalive ticket, State, national, and municipal, with respect 
Chat the returns from various polls and parishes are inspected by this board and 
i y that for governor and electors; 
it of all other votes is turned over to a corps of clerks, to be 
‘ ‘ e¢ © prese ce of this board; ma 
l tall « { clerks a rep ieans, and that the democratic-conservative 
cand noe means to detect errors and fraudu 
I 1 er to call the attention of this beard to any such wrong, if any 
i it by t) tem the fate of all other candidates but governor and electors is 
lint hands of a body of republican clerks, with no check against erroneous 
om wtion on their part 
Phat fair play re res that some check should be placed upon said clerks, and 
prot on at ded tot wid candidates against error or dishonest action on 
part said 
ore t respectfully ask that they be permitted to name three respecta- 
snd that t ch parties be accorded the privilege of being present in 
on or ree vhere said tabulation is progressing, and of inspecting the tab- 
nand compat t same with the returns, and also of fully inspecting the 
1 s, ach pore to the adoption by this board of said tabulation, with a view 
ill parties that there has been no lampering or unfair practice in connec- 
therew 
Vi 
F.C. ZACHARIE 
CHARLES CAVANAC 
I A. BURKE 
J. R. ALCEE GAUTHREAUX. 
HENRY C. BROWN, 
PRANK McGLOLN 
H. M. SPOFFORD, ef Counsel— 
they, the said Wells, Anderson, Kenner, and Casanave, acting as 
said board, expressly permit any democrat any person 


ected democrats present with said clerks and assistants 


while they were engaged the compilation and canvass aforesaid, 
] 


into the correctness the compilation and canvass 
made said clerks and assistants aforesaid. And that said re- 
board, pursuance said unlawful combination and con- 
piracy aforesaid and for the purpose concealing the animus 


board and inspiring contidence the mind the integ- 
rity their proceedings, the Isth day November, 
and passed preamble and resolution, 


1} od with satisfaction that distinguished gentlemen 


leart 


rut 1, from other States, some at the request of the President of 
ites and some at the re questof the natio » executive committee of 
part are present in this city, with the view to witness the pro- 
4 board in canvassing and compiling the returns of the recent elec- 
« for presidential electors, in order that the pubie opinion of the 


ied as to the truth of the re 
n attained; 
sthis board recognizes the 


sult and the fairness of the means 
have 
importance which may attach to the re- 
f their proceedings, and that the public mind should be convinced of its justice 


by a knowledge of the facts on which it may be based: Therefore be it 
this board does hereby cordially invite and request tive gentlemen 
bodies named, to be selected by themselves respectively, to at- 


meetin 


tt vs of this board while engaged in the discharge of 
er the law, in canvassing and compiling the returns and ascertaining 


‘ wing the result of said election for presidential electors, in their capacity 
citizens eminent reputation and high character, and spectators and 
ess of the proceedings in that behalf of this board. 


that said returning board, being convinced that compilation 
and canvass given said election for presidential electors, 
fairly and openly, would result defeating the object said 
conspiracy, and compelling said returning board certify that said 
Wickliffe, St. Martin, Poché, Blanc, Seay, Cobb, and 
Cross had been said election duly chosen, elected, and appointed 
electors the said State Louisiana; and, pursuance said 
combination and conspiracy, did afterward, wit, the 
day November, 1876, adopt and pass the following rules 
better execution and carrying into effect said combination 


u 


lhe returning officers, if they think it advisable, may go into secret session to 


‘ ‘wy motion, argument, or proposition which may be presented to them ; 
y mit er shall have the right to call for secret session for the above purpose. 

t the evidence for each contested poll in any parish, when concluded, shall 
l ntil all the evidence is in frem all the contested polls in the several 

where there may be contests, and after the evidence is all in the returning 
s will decide the ‘veral contests in secret session ; the parties or their attor- 
>be allows 


d to submit briefs or written arguments up to the time fixed for 


t session, al which no additional argument 


| 


That the proceedings thus directed had secret were pro- 
tested against the said St. Martin, Poch 
Blanc, Seay, Cobb, and Cross but said board thereafter proceeded 
and pretended complete their duties such returning board and 
did perform, execute, and carry out the most important 
volving upon said board with closed the 
sence any member their board belonging the 
party any person whatever not said board not 
ing the republican party. 

That the said Wells, Anderson, Kenner, and Casanave, acting 
said returning board, while engaged the compilation and canvass 
aforesaid, were applied permit the United States supervisors 
election, duly appointed and qualified such, present and 
witness such compilation canvass. 

That application was made said returning board that 
follows: 


To the president and members of the returning board of the State of Louisiana : 


GENTLEMEN: The undersigned, of counsel for United States supervisors of ¢] 
tion duly appointed and qualitied such, hereby except, protest, and object 
any ruling made this 20th day of Noyember, 1576, or that hereafter may be mad 
whereby they are deprived of the right of being present during the entire ca 
vass and compilation of the results of the election lately held in the State of Lou 
ana, wherein electors for President and Vice-President and members of 1 
Forty-titth Congress were balloted tor, aud the result of wh ich said beard are now 
canvassing 

That under the fifth section of the United States act of February 28, 1871, th: 
are “to be and remain where the ballot-boxes are kept, at all times after the px 
are open, until each and every vote cast at said time and place shall be counted 
and the canvass of all votes polled to be wholly completed and the proper and 1 
quisite certificate or returns made, whether said certificates or returns be required 
under any law of the United States or any State, territorial, or municipal law 

‘That under said law of the United States, District Attorney J. R. Beckwith, n 
der date of October 30, 1872, gave his written oflicial opinion for the instruction and 
guidance of persons holding the ottice now held by protestants, wherein said United 
States District Attorney said 

“Itcannot be doubted that the duty of the supervisors extends to the inspecti« 
of the entire election, from its commencement until the decision of its result 
the United States statutes were less explicit there stffl could be no doubt of ti 
duty and authority of the supervisors to inspect and canvass every vote cast for 
each and every candidate, State, parochial, and Federal, as the law of the Stat: 
neither provides nor allows any separation of the election for Representatives i 
Congress, &c., from the election of State and parish officers. The election is in law 
single election, and the power vested law the supervisors 
pointed by the court extends to the entire election, a full knowledge of which may 
well become necessary to defeat fraud.” 

In which opinion the attorney-general of the State of Louisiana coincided 
Whereupon protestants claim admittance to all sessions of the returning board 
and protest against their exclusion unwarranted law, informed 
attorneys has been done and contemplated done hereafter said proceed 
ings of said board. 


It 


F. C. ZACHARIE, 

E. A. BURKE, 

CHAS. CAVANAGC, 
FRANK McGLOIN, 

J. R. A, GAUTHREAUX, 
It. C. BROWN, 


Of Counsel. 


But that said Wells, Anderson, Kenner, and Casanave, acting 
such returning board, further pursuance and execution said un- 
lawful combination and conspiracy, then and there refused permit 
said United States commissioners election present for the pur- 
pose aforesaid, but proceeded their absence the pretended com- 
pilation and canvass aforesaid. 

That the said returning board, while session aforesaid, for the 
purpose aforesaid, the 20th day November, adopted 
the following rule govern their proceedings; that say: 


parte affidavits statements shall received evidence, except 
basis to show that such fraud, intimidation, or other illegal practice had at some 
~ requires investigation, but the returns and affidavits authorized by law, mace 
»y officers of election or in veritication of statements as required by law, shall be 
received in evidence as prima facie. 

But that said board subsequently, while sitting aforesaid, for 
the purposes aforesaid, having become convinced that they could not, 
upon other than parte testimony, manipulate the said compila- 
tion and canvass declare that said Kellogg, Burch, Joseph, 
don, Marks, Levissee, Brewster, and were elected electors 
said election, and, further pursuance said unlawful combination 
and conspiracy, did subsequently modify said rule and declare and 
decide that such returning board they would receive parte 
davits, under which last decision said board over two hundred 
printed pages parte testimony was received said board 
favor said Kellogg and others; and afterward, when the said Me- 
Enery and others offered parte evidence contradict the 
evidence aforesaid, the said returning board reversed its last decision 
and refused receive parte contradiction afore- 

And that pursuance said unlawful combination and conspiracy 
the said returning board, violation law said State, approved 
November 20, 1872, neglected and refused compile and canvass the 
statement votes made the commissioners election which were 
before them according law for canvass and compilation afore- 
said regard the election presidential electors, but that said 
board did, pursuance and further execution said combination 
and conspiracy, canvass and compile only the consolidated statements 
and returns made them the registration the 
several parishes said State. 

And that said returning board, pursuance and further execution 
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said combination and conspiracy, did knowingly, will- 
fully, and fraudule refuse compile and canvass the votes given 
for electors at saide lection in more than twenty parishes of said State 

was shown and appeared and upon the consolidated statemen 
ind return made to them by said supervisors of said parishes. 

And that said returning board did, said canvass and compilation, 
and estimate, foundation their determination the 
premises, hundreds votes which hac 

the supervisors registration said State, they 


the said mem 
said board, then: ind there well knowing that right 
authority estimate the same for the purpose aforesaid. 

And that said returning board, further pursuance and 
said unlawful combination and conspiracy, willfully, 
falsely, and fraudulently did make certificate and return the 
state that said Kellogg, Burch, Joseph, Sheldon, Marks, 
Levissee, Brewster, and Jofivion had received majorities of all the 

ral votes said election November for presidential 
they then and there well that the said 
ceived majorities all the votes cast said election for presidential 
electors, and were duly the presidential said 
Stiute. 

And that the said returning board, making cer 

ite, and return to the secretary of state, were not deceived nor 
mistaken in the premises, but knowingly, willfully, and fraudulently 
made what they well knew when they made was false and fraud 
statement, and return; and that the said false and 
frandulent statement, certificate, and return, made said returning 
hoard the secretary state that behalf, was made the mein- 
bers said board pursuance and execution of, and only 
execution of, said combination and con 
s}) Wacy. 

And that said returning board, while session aforesaid, for the 
purpose afore further pursuance and execution said 
ful combination and conspiracy, did alter, change, and forge, cause 


altered, changed, and forged, the consolidated statement and 


return the supervisor registration for the parish Vernon, 
said State, the manner following, wit: The said consolidated 
made and returned showed that, the 
legal votes given for electors, said election No- 
uber said received 647, Wicklitie received 
O47, said St. Martin received 647, said Poché received 647, suid De 
Iiane received 647, said Seay received 647, said Cobb reeeived 647, 
said Cross received and that said Kelloge none, said 
rece ive none, said Joseph received said Brewster received 
irks received said Levissee received said re- 
said Sheldon reeeived and said board altered, changed, 
forged, caused altered, and for 
ited statement the same falsely and 
that the said received said received 469, said 
st. Martin received 469, Poché received 460, said Blone re- 
ceived 469, said Seay received 469, said Cobb received 469, said Cro 
received 469; and that said Kellogg received said Bureh reeei 


said consoli 


said Joseph received 178, said Sheldon received said Marks 
received said Levissee said received 
Joffrion received 150; and that said returning board, while 
session aforesaid for the purpose aforesaid, pretend justify the 
alteration and forgery said consolidated statement, procured and 
pretended act upon three forged purporting have 
been made andsworn Samuel Carter, Thomas Samuel 
Collins—they, the said members said returning board, then and 
there, well knowing that said pretended were false and 
torged, and that sueh persons were existence purported 
said 


And that said members said returning board, acting said 


board, pursuance and execution said combination and 


conspiracy, did, their pretended canvass and compilation the 

votes given said election, the 7th day November, 
for presidential electors said State Louisiana, shown 
them by the statements, papers, and returns made according to law 
the commissioners election presiding over and conducting said 
the several polls and voting-places said State, all 
which votes were legally cast legal voters said State, said 
knowingly, willfully, and and without any 
law whatever, excluded and refused count and esti- 
mate, compile canvass, votes given said election for electors, 
follows; which statements, and returns were before them, 
and which was their duty law compile that 
say, for said John McEnery, for said Wickliffe, 
for said St. Martin, 10,291 for said Poché, 10,280; 

for said A. De Blanece, 10,229: for said W. A. Seay, 10,291; for said 

They, the said said returning board, then and there, 
well knowing that all said votes, which the neglected and refused 
canvass and compile had been duly and leg: cast said election 
for presidential electors legal voters said State; and then and 
there well knowing that had they considered, estimate and counte 
compile and canvassed said votes, they then and there well 
was their duty would have appeared, and they would 


not been returned and 
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Hed certify return the secretary state that 
said Kellogg had not been duly elected appointed for 
1S 1\ hesaid Cobb, and the said Cros id been duly elected anda 
ul th by fa fraudulent, willful, d corrupt a ane 
said returning board, mentioned, said 
tificate, and return upon which the said Kellowe, a rovernoal 
of sat State, pretended to make his said ert cert il 
himself and others had been duly appointed for 
State, a hereinbefore mentioned: and that said bie ent, certil 
and return made said board, and that the 
| tifieate made by the said Kello verbor, each, eve 
and all were made pl executio ! iwtul ane 
tended by each and every of the ot returnin boarea 
the secretary of state of vel State it b lie L Kell l 
as Yovernol d facto of idk Stiate fies faa ‘ il 
hereinbefore mentioned, 

further offer prove that the 7th 
day of November, A. D. 1876, supervisor of recwistrat of 

ol Pointe Coupee, and that he acted and offi iteda hh " 
of registration for said parish tha for pre le ial 

| electors on that day: and that Is the same person Ww eda 

| one of the electors for said St; Lon the Oth day of December, 

dent of the United States 

LV. We further offer to prove « 7th day of Novem! \. 
ors of the State of Loutstana, ho in sail coll veavote to 

Rutherford for Presid United and for Will 
| time of sueh election a court com of the « eo 
United States for the district 
honor, profit, aud trast ander the Governime tedbSt 

V. We further offer to prove that onthe wtha of Nove ber, AL}? 
1876, O. HL. Brews vyhowas one of the pret cleeto 
pre tended coll of electors of the State of 1 | lio te 

r Wi 1A. Wheeler \ 
the sat il 
nel ty r tl 
office of 
te for Wil \. \ rfor \ t 

district of said St i ’ 

ineaid ollege vote for Ruther Haye 

President United States, hold the 
oftices under the const tion and laws of said State; that t i 
member the board control the State 
ministrator deaf and dumb asylum said State, both which 
had been appointed the governot the 
| consent of the senate of said te, both be ‘ lh 
fixed law, and also the office treasurer the parish school board 
for the parish East Baton and that said Bureh, ever 
the said 7th day November, (and prior thereto,) exercised 
still exercising the functions all said rece 
emoluments thereof. 

further offer prove the and compilation 
ally made said returning board, showing what 

places and polls were compiled and 
voting-places were excluded said fre 
vass and compilation votes given for 
also offer show what statements and returns 
ers of election and of the supervisors of registration were duly be 
fore said returning board. 

IX. further offer prove that member returni 
board offered receive bribe consideration which the 
would certify the election the Tilden electors. 

offer prove that the statements and affidavits purport 
have been made and forwarded said returning board pursuance 
the provisions section the election law alleging 
riot, tumult, intimidation, and violence near certain polls 
in certain parishes, were falsely fabricated and forged by certain d 
reputable person ut airectioy nel ith t! | ! 
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said returning board, knowing said state- 
false and forged and that none said 
or compile inoeve than ten thousand votes lawfully cast, as is 
the statements votes the commissioners election. 
further prove that said returning board did 
pretend canvass and compile and did promulgate 
ing been canvassed and compiled certain votes for the follow- 
for electors which were never cast and which 
any tally-sheet, statement votes, consolidated 
other return before said board, namely: Burch, 
Joseph, Sheldon, 1,364; Morris Marks, 1,334; 
Mr. the Commission given any direction the 
time for discussing the question admissibility 
Mr. think some time should 
There ought to be somere asonable time, 
Phe Does anyone submit 
Mr. Commissioner like know how much time 
counsel ould ce re to argue all these objec tions in the mass, 
Mr. oner BRADLEY. understood the decision to be that 
the offer of evidence would come out of the time allowed to counsel 
was understood this morning that the reading 
offers should not be counted as part of the time. ‘That was fair; 
1 think the presentation of the evidence is as much a part of the 
entation the case the rest the argument. seems 
that are breaking our rules, allow further time than four 
lahalt on each side. 
Let first hear the counsel auswer the in- 
ought have that answer. 
Mr. TRUMBULI with the gentlemen with whom 
| i octated, thre I ! that we should have three hours on each 
hour the gentlemen associated with 
present views; and think, suggested one 
oners, least that this does involve great 
ta i uit threat 1 lafterward take place. 
er wl 1 the court made in regard to time, as Mr. Justice | 
understood not understand the order made 
r that the time ous LL din the offer of evidk nee, or 
its admissibility, should taken out the four and half 
hours Which agreed allow for argument each side. 
avree, sir, that one the case the evidence which offered 
bstantially the case; another aspect the case 
wt. Tthink « elought to be allowed a reasonable time for the 
ireument of the question whether this evidence thus proposed is ad 
that three hours this interlocutory 
the Florida case iwo hours, I think counsel ought to be content 
that 
Mr. Comm oner that two hours aliowed. 


Mr. Commissioner STRONG moves that counsel 


allowed two hours for the argument the question 


the admissibility of the evidence offered and objec tions thereto. 


Mr. Commissioner Mr. President, help saying 


that it does seem tome that counsel on both sides would aid this 


arriving with degree expedition and 
not unreasonable haste the conclusion which they must arrive 
and this whole thing should settled letting 


evidence come in, exception, and then arguing the 
the four hours and that have allowed are not 
for that purpose because the introduction the element 


the competency the testimony, then that time 
enlarged; but fritter our time away with arguments upon 


this point testimony that particular item 
testimony, instead treating this subject large view and 


letting the testimony come subject exception both sides, and 
arguing its competency and its relevancy well the merits 


common pleas the tribunal which is. 


Mr. Commissioner President 
PRESIDENT. will remark that there motion before 
the except that allowing two hours side the 


counsel argue the question. Having permitted discussion Mr. 


will also allow Senator EDMUNDs 
Commissioner That was precisely the question, 


Mr. President, that was about speak to. The length time re- 
for the discussion this question depends whether coun- 


whether particular species testimony competent prove 


particular fact that relevant the matter, whether the fact itself 
one which falls within the scope the consideration 
Commission. Inasmuch understand from the preceding 
case exactly how this question arises, really, Judge STRONG has 
aspect the case, the discussion the question the 


admissibility this testimony and its legal effect, the ques- 
tion its materiality point law covers the whole 
therefore counsel can manage argue the whole 
sented this offer, well its materiality the result that must 
drawn from the facts were proved, then the Commission 
opinion that was not competent its judgment 
that species proof, that world end the 
other hand, the Commission should opinion that was com 
petent into the some portion it, course not 
speaking everything, then should have already determined 
relevancy and the facts they should established and 
not counteracted counter-proof, and should have made, 
pears me, more rapid progress than other way. 

The about taking proof provisionally, 
the other side’s attitude, that you take proof provisionally 
the part the objectors No. then you must take 
provisionally the part those who support certificate No, 
and once, correctly understood the statement the 
jectors, into period taking testimony the part 
stances did exist under which, this law Louisiana 
tional and applies this case, was the duty this board pro 
ceed reject polls, aud on; and they would ask the same 
principle waive for the time being the question whether pre 
liminary steps had been taken and take the evidence and then 
consider whether was competent for this canvassing board 
ceive evidence owing defect, the protest whatever 
might The result, therefore, taking provisionally 
both sides (for must both sides either) would that 
might find ourselves the end week tey days the atti 
tude just discovering, possible might—I express 
opinion about and have none express—that had wasted all 
this time going into range inquiry that felt, under the law, 
had right have gone into. think the rule which 
adopted the Florida case would the better one, hear this ques 
tion now argued generally upon the this evidence should 
made out, and the nature it, and what our powers are and 
on, that can make detinite progress the inquiry and upon the 
whole the case would this evidence. 

Mr. Commissioner BRADLEY. That very much view, that 
might considered not in, subject objection, least 
evidence offered and demurred the other side. 

Mr. Commissioner STRONG. must assume then that they can 
prove what they offer. 

Mr. BRADLEY. Certainly. would add that 
one can shut his ¢ yes, it seems to me, to the fact that the discussion 
the admission this evidence and going into this inquiry the 
discussion the whole case. 

Mr. Commissioner MILLER. Mr. President, would ask brothet 
better course) give what time now may proper all the ques 
tions the case, including the effect this evidence, that, when 
retire for consultation, should conclude that none this 
evidence admitted, could then decide the whole case 
out coming back for another argument, giving counsel fair time 
argue all the questions the case, including the admissibility this 
evidence shall have come back, let admitted, and let 
counter-evidence admitted, and hear argument its 
not, can not argued that when retire this question, 
the evidence should excluded, (about which have idea what 
the Commission will hold,) the law will then have been argued the 
other papers and shall prepared make decision. 

The PRESIDENT. The only question before the Commission 
the motion Judge STRONG allow two hours side, 

Mr. Commissioner EDMUNDS. move amend that substi 
tuting the following order: 


Ordered, That counsel now be heard on the whole subject as the case now stands, 
and that three hours on a side be allowed. 


Mr. EVARTS. Three hours added what already allowed 

Mr. Commissioner EDMUNDS. No, sir; three hours now. 

Mr. EVARTS. had four and half our side yester- 
day. hours have been taken the other side. 

The PRESIDENT. This changing the course the trial. 

Mr. Commissioner EDMUNDS. will modify proposition 
the suggestion that parteof the time has already been occupied. 

The PRESIDENT. moditied, the order 

Ordered, That counsel now be heard on the whole subject as the case now stands, 
and that four hours side allowed. 

makes deduction what past. 

Mr. Commissioner THURMAN. should like have the meaning 
that order explained. 

Mr. Commissioner suppose exactly what 
itsays. read tomy friend again, perhaps will understand 

Ordered, That counsel now heard the whole subject case now stands 
and that four hours side allowed. 


correctly understand the offer Judge Trumbull, which has 
been carefully read and perfectly perspicuous and understandable, 
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that the objectors certificate No. and the supporters cer- 
No. propose prove certain things. The counsel the 
side that irrelevant and incompetent this 
that now proceed the subject the case 

stands, opens the effect this evidence, must take 
and the whole duty this Commission the subject, de- 
that not within our power under the law into in- 
quiry that kind, will disposed cf. decide that 
oul power into part the inquiry, then into it. 
decide that within our power into the whole inquiry 
decide and the evidence proceeds. there 
understanding it. 

Mr. Commissioner THURMAN. really meant disrespect 
brother; but not understand means four hours 
argue the admissibility this testimony, one thing. 

And its effect. 

Mr. Commissioner lie means that the whole case 
submitted after four hours have been exhausted each side, 
then that strikes singular proposition for several reasons. 
the first place one the sides has already occupied two hours. 
The proposition then would give them the advantage two hours 
the argument, give them six hours instead four. 

But again; if, without deciding whether have anything evi- 
dence all, without counsel knowing whether have anything 
evidence all, are fix time have the whole ease submitted 
ayd the argument finally closed and then retire and give our final 
upon word not know what kind judicial pro- 
ceeding that would be. 

Mr. Commissioner MILLER. Mr. President, let that 
the proposed order does not provide that weshall givea final decision 
does not provide that shall give any decision all; nor what 
that decision shall says that shall hear argument upon the 
whole case now stands, the effect the certificates and pa- 
pers submitted the President the Senate and the effect the 
offer testimony. easy see that under such argument, 
whether long short, (and have nothing say about what 
its length should be,) when retire this testimony 
mitted, have got come back and let submitted and argued 
and excluded then the other question the effect 
the papers submitted and the whole the case will have 
and can then decide the whole case. That understand the 
purport and object the order, 

Mr. Commissioner BAYARD. Mr. President, what the precise 
meaning the words the case now stands,” if, has been said 
evidence, which considers the evidence before the court, the 
simply being qnestion. therefore this argument pro- 
ceed upon the basis the facts which have been proved, 
being proved and before the court, that one thing. argu- 
ment would have for its the law applied the facts stated 
counsel here tous. that the understanding, that are 
hear this case were upon demurrer testimony, know 
what that means; and after that there will again 
argument, case desired, with that understanding shall 
content. 

Mr. Commissioner FRELINGHUYSEN. Mr. President, should 
like know from the objectors No. whether this time 
the other side have already two hours, should 
want the rnle made uniform. 

Mr. Commissioner ABBOTT. Mr. President, understand, 
swer the suggestion made Senator that this 
argument not only upon the competency the evidence offered 
the whole case, that when this argument once made are 
decide the whole case unless admit the testimony. not 
simply upon demurrer the testimony, the effect 
the testimony, but argument upon that and also upon the 
whole merits the case there anything else outside this ques- 
tion testimony. Now, sir, for one mixing the two 
take argument upon this offer testimony upon demurrer 
testimony. Let hear the effect that testimony argued, whether 
will will not admit it; and then agree admit it, very 
well. agree not admit it, let have the argument upon 
What left this case, distinet and independent and 
think the statement made Judge that matter covers the 
whole mixing two matters which necessarily have 
sort with each other. 

Mr. Commissioner President, that would true 
had unlimited time, and quite agree that would 
more convenient the precise point argued the offer 
particular piece testimony, just acourt would; but not 
forget that time running very fast and only have dozen 
thirteen days more within which dispose this case and every other 
that may come and that there are twenty-five States some- 
thing like that number whose voice this question has not been 
sealed and cannot until report made upon this There- 
fore, save time, appears that would better argue 


ill 


and upon the attitude the case would occupy the testimony 
not admitted order that one event should able to1 


I 


the case now stands, upon the admissibility this tes 


proper and dilligent haste and not undue haste, and the 
event then should have eliminated ditticulties and should 
with the testimony. 

The PRESIDENT. desire say one word. the order relat 


only the evidence and its effect, will vote embraces 
not only the offer evidence and its but also the the 
certificates and the evidence which accompanies them and all the 
other papers submitted us, will vote against it. 

Mr. Commissioner THURMAN. Mr. President, not understand 
what meant speaking demurrer evidence before this tri 


bunal. Do we proceed by a demurrer to evidence? If we do, weare 
give judgment when overrule that demurrer; that isan end 


murrer evidence, then the party who demurs subject every 
possible inference and suggestion that can drawn from that 

tages it. that meant What this 
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these technical rules demurrers evidence apply this 
all. 


the Commission think that the course pursned the 
case the best way, and hear argument the admissi 
this testimony and then decide that question, and decided 
way, decided favor the admissibility, then receive the testimony, 


ial 


and decided against it, then let the place upon the 
papers that have been laid before and which all admit 
dence, welland good. Then only question how much 
should allowed either side argue the question the admis 
bility the favor ofa liberal time for 

pose; but withmy brother that are treat 
case that way, let keep the questions separate. ver 
much better way would consider all the testimeny 
argue this case its full merits with reference the competency 
the testimony, and allow ampletime it; but that 
able the Commission, then the only other way that allow 
reasonable time argue the question the admissibility 
testimony. 

Mr. Commissioner only desire say that 
term “demurrer evidence” not its strietest technical 
think the Senator from and myself not what 
that the argument this question the offer 
evidence npon the objection the evidence, but treated 
precise ly as if the evidence was before us, and if it wa hefor 
what would be the effect of that evidence upon the objection to t! 
import into this tribunal any technical and 
out a President of the United States upon a technical rule 

Mr. EVARTS. Mr. President, I have been anticipated in a 
part the observations that have 
that we assented to the position of counse lL who were objecting to the 
admissibility evidence being equivalent connsel who 
admitted the evidence and demurred toits certainly 
not intend place ourselves the position treating the 


already and arguing then. 


The PRESIDENT. 


arguing the question, must not proceed 

the ground that those who prove 

Mr. EVARTS. Undoubtedly, and then you determine 
admissible, 

The PRESIDENT. That the exact state the 

Mr. EVARTS. That the situation; but demurrer 
concedes already and says, What happens then 
wish guard against that implication and simply that. Now, 


regard the that Mr. Commissioner 
us, certainly would seem little the area 
imposed upon us when,in addition to what was supposed to be the da 


imposed upon when fourand half hours were allowed 
side, there now introduction this offer evidence 
separate consideration. agree entirely our part 
method suggested hearing the question the adu hility 
the evidence and then also the question what 

if it were excluded and the certificates opened by th Pre ent ol 


| len 
the Senate were the only matters before the Commission, Phe ary 


ment both may properly proceed that the Com 
sion, retiring from that completed argument, hold that this 
evidence was exelnded and that all the evidence before 
was included inthe certificates opened the President the Senate 
would have heard the argument that 

The PRESIDENT. 
ator 

Ordered, That counsel now be he 
and that four hours on a side be allowed 

Mr. Commissioner Mr. Pre 
one member the Commission, 


The question ison the order submitted by S 


sident, Lam ve 
that 


ry mine 


order, here are eleven 


twelve propositions atated counsel what they propose 
prove; and under the rules of this Commission one counsel on a sid 


= 
| 
| 
7 


ean heard each one those propositions for fifteeen minutes. 

would make more time than now propose this motion 
allow for the argument the merits well the argument the 
itory understand the reason the pro- 

tiie bill ole vidence, the otherquestions prese nted inthe case, | 

t itionality of some of these laws. They are entitled | 


iscuss the interlocutory questions. Now, 


nsel that they require the three hours for the discus- 
ions, require them within the same time dis- 


practically what already know and must brought pract 
cally the mind the Commission any form the 

The PRESIDENT. upon striking out the 
made Judge STRONG and inserting the one made Senator 
MUNDS. 

Mr. Commissioner GARFIELD. wish make single remark 
The proposition Judge STRONG proceeds upon the supposition 
which the fact, that our order last night, which partially 
ecuted, has been arrested interlocutory question. The ord 
last night was that shonld proceed hear counsel four and 


the other questions pertaining the constitutionality these hours each side, and far anything before then was con 
ome three four disti propositions made the statement cerned, was the final That order partly executed 
grossly unjust and grossly unfair toward two hours have been consumed one but are now 
who prose hope therefore that the Com- interlocutory question the offer proof and the admissibili 
the supposi EDMUNDs that there are some twenty mode arrest our progress here and hear that question argued, 
thirty case this, reason this unjust re- STRONG moves, for two hours aside. That being settle 
tion hope therefore that the Commission will not proceed execute the other order which has half been executed 
dopt that resolution, but will contine interlocutory questions. hearing argument for two hours one side; two hours and 

Mr. Con ioner MORTON. Mr. President, view the very more are heard that side and four and the other, 
few days lett pelled against any extension and that closes it. vote against the amendment and fayo: 
time and that pro ruleas The order Judge motion. 

ord best the question the admissibility derstand this, that after four hours each 

the evi ken should de- the Commission shall into consultation; they decide again 
cided tallof none it, then the that receiving the testimony, then without further argument they sba 
rned L prefer to adhere to the rule it now stands. | is the proposition. 
tht would Commissioner THURMAN, hat hear eight hours’ arg 
are act not see that can pre- decision the testimony, come into open session again 
instead separately, not see how decide not receive it, then without any further argument 
can say tot Youshallexpend your tifteen minutes the whole That the proposition rather 
proposit but they may take the whole time seems upon cline think that the course suggested Mr. Justice STRONG 
have massed the propositions, the evi- better than that, provided the time extended. Ido not 
date and mass the that the admissibility this testimony can argued either 
Commi May Judge ABBOTT, within two hours, and therefore order move perfect 
exactly the same principle applied two propositions and two the original motion before voted on, move stril 
evidence, would you hold that having heard one discussion out “two” Judge STRONG’S motion and insert four.” 

decided you could hear the judgment the Mr. Commissioner Only three are asked for, 
the next was exactly Mr. Commissioner THURMAN, then, will say. 

The PRESIDENT. ‘he first qnestion perfecting the motio 

Then would not follow that the number hours. The question that amendment. 

would tal minutes each. Mr. Commissioner PAYNE for the yeas and nays; and 

Mr. understand that the decis- taken, they resulted—yeas nays follows: 

evidence necessarily decides all the others. Those who voted the aflirmative were: Messrs. Abbott, Bayai 
that counsel diseuss over again the Clifford, Field, Hunton, and 
hes onee been made; but you will who voted inthe negative were: Messrs. Bradley, Edmunds 
read the order again, desire Gartield, Hoar, Miller, Morton, and Strong—s. 
the amendment was not agreed to. 
PRESIDENT read The The question recurs the substitute striki 

Mr. will permit me, Mr. Commissioner PAYNE forthe nays; and being 

dihat to be an amendment offered to the order which I taken, they resulted—yeas 4, nays 11; ris follows : ‘ — 

Those who voted the negative were: Messrs. Abbott, Bayard, 

Judge SrronG is that two hours be allowed on a side to arene the | and Phurman—11. i 
that counsel allowed two hours each side argue 
The motion was agreed to. 
question striking out and Mr. EVARTS. Mr. President, understand upon our part, and 
Mr. oner Mr. President, seems that important that should not misunderstand this stage 
that this not the ordinary question presenting matter, that when the two hours have been consumed each side 
lence issue framed. The prime question, this interlocutory matter the introduction evidence, the order 
Whieh lies the foundation this whole diseussion this: yesterday proceeds executed two hours and half being 
titutional power vested the two either lowed the other side the merits and four and half hours 
em, the provision that they shall present opening The PRESIDENT. That understanding, unless the 
certificates, fo hear evidence to impeach those certiticates? If] sion otherwise direct. 
power vested the two Houses, and through them this Mr. EVARTS. ‘The pertinency this suggestion will seen 
mission, then there may come the ordinary questions detail state what was proceeding ask our behalf; that is, 
the which introduced, its competency, and its opinion that the argument full and satisfactorily point 
that power not vested the two and through time this interlocutory question might well expected short: 

the then ask them ask our final argument upon the merits; might allowed take 

what imputed the whose hour from the four and half the merits, lessening our time tha 

etion is now laid before the Commission, to wit, to usurp power to | behalf, to speak on the interlocutory question. 
what fancy one question can- The PRESIDENT. There such power the Chair. 

separated from the question the admissibility the Mr. EVARTS. the Commission should retire the end two 
the evidence inadmissible, inadmissible consequence hours’ argument nothing supplement that would proceed fron 
one view that question. admissible, admissible our general discussion the case, while our opponents have two 

onseqnence another view that question. seems me, there- hours general discussion the case aid the 
fore, that the amendment pi posed by Senator EDMUNDS brings up they are now presenting. 


not these 


ELECTORAL 


present decision the Commission that 
two hours allowed side the question the admis- 
sibility the When concluded, unless the Com- 
mission decide retire (on which the Chair will not make any de- 
termination) the question then will the execution the former 
order, Which has been part executed. 

Mr. CAMPBELL. Allow me, Mr. President, make remark. 
have the same opinion that was expressed one the honorable 
members the Commission, that the whole this case will 
involved the question the admissibility this evidence, because 
inthe question admissibility involved the question the 
and therefore agree with the counsel the other side 
that find necessary discuss the question admissibility 
greater length than the two hours allowed continue the 
diseussion and subtract the time consumed from the four and half 
hours allowed the merits. 


The PRESIDENT. That for the Commission, not for the Chair. 
Mr. The Commission will see the great disparity the 


position the counsel for the two sides. Two hours have been 
cupied already the general merits the case which 
involve all this question admissibility. are have two 
hours the specific are have but two hours 
the specific question, and then the Commission may retire 
upon that disparity and preclude from further argu- 
ment. 

Mr. Commissioner President, voted for two hours 
for a side on this question in consequence of the amount of time 
stillleft the main question but the proposition now made 
counsel both sides seems very fair one, that either 
side may take much their remaining time they consider neces- 
sary the this question the admissibility the evi- 
dence, and move that they permitted so. 

Several That right. 

PRESIDENT. The motion Justice BRADLEY that counsel 
may take such time they desire, any, from the time previously 
allowed, four and half hours, and employ the discussion the 
question the admissibility the proofs, addition the two 
hours already allowed. The question that 

rhe motion was agreed to. 

The the absence any direction from the Com- 
mission, the Chair rules that the objectors the offers proof open 
and close, 

Mr. EVARTS. That the opposite order that which was 
adopted the former 

The the rule court and adopt 
that rule the absence any direction from the 
objectors evidence always speak first. 

Mr. Commissioner the Florida case was exactly 
the other way. not know what would more convenient 
counsel, 

Mr. EVARTS. had expected that the pursued the 
Florida case would have proceeded had intimation 

Mr. Commissioner EDMUNDS. move then that those who offer 
the proof shall have the opening and the close. 

The PRESIDENT. The question the motion Senator Ep- 
MUNDS. 

Mr. Commissioner MILLER. the counsel both sides wish 
that, there can objection it. 

Mr. Commissioner GARFIELD. counsel agree that 
should prefer that they decide it. they can make 

Mr. TRUMBULL. supposed properly came from the ob- 
jectors, but upon that are entirely willing submit the Com- 
mission. are willing open ourselves. 

you are agreed, the counsel making the offer proof will open, 
the rule court always the other way. 

TRUMBULL. President, and gentlemen the Commis- 

Mr. Commissioner Judge Trumbull begins, 
shall have sit quite late, move that now take recess for 
thirty 

The motion was agreed to; and the Commission took recess. 

The Commission re-assembled one and four minutes 

Mr. TRUMBULL. Mr. gentlemen, under the ruling 
the Commission, are brought face face with the question 
whether President the United States made forgery 
and conspiracy the part the officials whose duty certify 
the electoral vote State; and this Commission 
boldly and badlly decide that question, The power rests nowhere 
There tribunal this land, judicial otherwise, 
that can inquire into this matter except this Commission and when 
speak this Commission consider myself addressing the two 
Houses Congress assembled together for the purpose counting 
the electoral from the various States. 

true that the great Republic, founded the wisest men and 
the purest patriots, has made provision against the inauguration 
its Chief Magistrate fraud, corruption, and forgery? that 


the condition which the people 


this great country are redu 
this our boasted this our great American system that 
has power protect the seat Washington and 
coln from being tilled person who goes toit through the forg 
fraud, and conspiracy those who certify the election and 
thwart the will the confess myself humiliated 
citizen this Republic, which all take much pride, 
called upon argue such question before national tribunal. 

judgment, there has been very great 
gard the powers this Commission. neither canvassing 
board, with the powers usually given persons who are determine 
who elected constable some small town, nor judicial tri 
United States, vested with power the bottom and investigate 
any question that the two Houses have right 
mentary law, the rules and methods proceeding legislative 
semblies, are well established the rules proceedings 
common law. 

You are sitting here legislators decide politi 


hampered technical rules evidence, authority 
conferred upon you the act and parliamentary law 
inform yourselves upon any question that you have right 
sider. 

has been settled, and not now questioned, that the two 
Houses Congress are the electoral vote and you 
resent those two The question has has been sub 
mitted you how many and what votes shall counted from 
the State Louisiana, and there submitted you not only that 
question, but the law your organization declares that all questions 
the double returns from that State have 
submitted your consideration. 

this tribunal lie and cheat, defrand the American 
When the act passed creating it, there was great throu 
this whole country. We were thought by some to be upon the vere 
civil There was great danger collision the country, 
the inanguration two Presidents, and the consequences were 
dreaded by every well-wisher to his country. When the act passed 
creating this Commission was felt that whatever might its 
cision, it would receive the sanction of the whole people; for how 
ever much partisans one candidate the other might disap 
pointed, all good men felt that was vastly more important that 
whoever succeeded to the Presidency should succeed as the lewitimate 
choice the people, than that any particular man should installed 

toturn out that this was formed for the mere 
When was said the country that was decide all questions 
upon respect such double returns,” did mean nothing more 
than that you should compute the number votes appearing the 
returns? When the oath was taken “to examine and consider all 
questions submitted,” did that mean that you were simply add 
mere mathematical proposition that kind 

But you are required the law proceed consider the 
tions and decide what? decide whether any and what votes 
from the State Louisiana are the votes provided the Constitu 
tion, and how many and what persons were duly appointed electors 
that Can you consider how many and what 
duly appointed electors the State without 
whether the that read here forgery the result 
whose certificate before you was conspirator with others fraud 
ulently alter the return the election and that his 
false. ofier prove that the canvassing board, upon 
certificate was based, through its president, the vote 
State for sale the markets the country, and are you only her 
say President, but fit that would take oflice through 
tion who duly elected? With that the country will sat 
fied, and with nothing else. 

I said you were clothed with power to inve tigate thi subyje nT 
cause submitted for your consideration, and beg leave 
elementary book for authority for what 


ing’s Law and Practice Legislative Assemblies, page 
tion 634, said: 

It has always, at least practically, been considered to be the right of 
assemblies to call upon and examine all persons withuy their jurisdiction as 
nesses in regard to subjects in reference to which they | © power to act and inte 
which they have already instituted, or are about to ir t in investiga 
Hence they are authorized to sninmon and compel the attendance of all pet 
within the limits of their constituency, as witnesses, and to b xr with t 
papers and records, in the same manner as is practiced by courts of la 

page 295, section 747, the same ork, said: 

In addition to what may properly be called evidence, namely, that wl 
tained by means of an inquiry institated by the House or brought forward by a 
party, all the information of every deseription which in any way comes into? 
possession of the House may be regarded as evi lence. Messages from the | 
tive, either at the commencement or in the course of the se ion, documents f 
the same source, returns from public other rs or commissioners, either in pur 
of law or of the orders of the House, constitute evidence upon which ‘ 


proceedings may be founded 


Phe mi s of « ‘ining evidence by legislative | 
bowlies, and tl int well established as the rules by which testi- 
mony is obtained in courts of law. Have you then authority to pass 
upon the questio ’ tted to yvouas to which of these returns from 
pass upon the questions submitted you respect returns? 
you authority determine “how many, and any, what pet 
sons were duly appointed the State” 
have power make that inquiry, you are bound parliamentary 
la V¥, you are bound by the oath LL pose a upon you, Ve iare bound by 
the proceedings of legislative bodies as old as the existence of par- 

nents investigate this question and will you say that you will 


not receive 


this testimony that you yourselves have been two months 
The Senate sent its committees and the 
llouse sent its committees to Louisiana, and these committees have 
taken mass testimony, which now before you, and are 


to the rules of 


according 


prepared with that testimony taken dl 

lative assemblies to estab ithe facts we aliewe, I call upon 
tlemen the other side show, they can, that the power 


islative body d 


oes extend any investigation thinks proper 
make regard question submitted its 
What is this State of Loutsi nt here these double re- 


turns oneof whichis Both these returns come 


ina that 


sgroodas the 


h Is St 


h sta other? 
med by an acting 


here 


81 governor; both come under the great seal 
the State Louisiana, and the real seal the one aflixed the 
know was said here yesterday dis- 


tinguished friend from Wisconsin, his quiet way, that 
knew who William Pitt Kellogg 
that John had 


came knockin 


you was, but youdid not know John 
viven certificates to persons who 
rat the doors for admission, but that the 
never opened them. have not forgotten hardly 


transpired sinee a person came knocking at the 


twelve months has 


door of the Senate with a certificate signed by William Pitt Kelloge 
governor the State Louisiana stating that the applicant was 
duly cleeted to the Senate of the United States. Did the Senate opr n | 
its doors did shut the door his face and send him 
the day that Kellogg pretended governor, more 
than four years ago, man has entered the Senate Chamber 
than 


Kellogg were opposing candidates for governor. A committee of the 
Senate, presided over one this Commission, and which had 
the honor the time member, investigated that 
returns from the State Louisiana were brought here and exhibited 


nour committee-room. After careful examination of the returns, 
the committee reported follows: 
Your committee are, therefore, led to the ¢ | m that if t eleetion held in | 
ve er, 1272. be not tely void frauds committed therein, Mek \ 
{1 isociate olhic md 1 persons certified as members of the 
La " ly De i t board ought to be recognized as the legal govern 
! tite 
Such was the report of the committee of the Senate after the most 


patios Investig 


ion all the showing that and not 
legitimate, lawful governor of the State. Llow, 
then, did Kellogg happen to get to be acting governor? The history 
of that transac to the whole country. 


Mr. BRADLEY. that the made Mr. 


Kellove, w: 


ion is known 


Commissioner report 


Mr. TRUMBULL, Yes, sir Ke logy sneceeded in heing installed 
usurped authority, and set up a Leouslature and a government in the 


tate of Lonisiana 


Under his order no man was permitted to enter 
the legislative h 


its of the State as a member unless he had a certili- 


from board that never had return be- 
t, from a ret rd that counted forged attidavits by the 
las evidence The Legislature thus organized, 
than twenty-four hours impeached and removed the existing 


judges of the courts, and appointe d others to whom it gave the sole 
jurisdiction of determining all questions in regard to the right to 
hold oftice, 

Mr. Commissir r EDMUNDS. 
‘They never 


Mr. TRUMBULL. Whether 


not know but under the 


You mean that they suspended the 
pronounced tinal sentence, 

was convicted and sentenced 
onstitution and laws Louisiana the im- 
peachment amounts They removed him that way. 
His term understand expired within very short 

Mr. Commissioner meant suggest 
word “removed” was perhaps inapplicable; but yet it does not allect 
the line of your argument. 

Mr. TRUMBULL. Not all. 

was brought before judge whom this Legisla- 
ture had created to determine as tothe rightfulness of the Legislature, 
and, course, this judge, the creature usurpers calling themselves 
Legislature, decided that the authority from which derived his 
judgeship was legitimate and that the way the legitimacy the 
Kellogg government was established 
In regard to that usurpation, let me 
the Senate 


spension, 


use 


read asentence from the re port | 
ol 


ment. 


military support. 


and for the supremacy the law. 
\ Federal judge, 


Viewed in any light which vour committee can consider them, the orders ar 
junctions nade and ed by Judge Durell in this cause are most repreben 
sin point of law, and are wholly void for want of 
ittee must express their sorrow and hun ition that 
States sl ld have proceeded in such tlagrant disregard of 


tepped the limits of Federal jurisd 


jurisdiction; and 
a judge of the Uy 


his duty, and ha 


M 


member that committee, commenting upon 
acts this judge, said his separate report: 

The conduct of Judge Durell, sitting in the circuit court of the United St 
cannot be justified or defended. He grossly exceeded his jurisdiction and assu 


the exercise powers which could lay claim, and his acts can 
characterized as a gross usurpation. 


This same government Louisiana underwent review only 
plied for the Senate having been elected the 
ture that State, and the discussion upon that occasion much was 
speaking the the returning board whic! 
had counted the Kellogg Legislature and the returns required 
transmitted the secretary state the constitution, 
ber this Commission, said 

They— 


The returns— 
are the returns which the various local officers take from the votes of the peo; 


sealup, and transmit, and not the judgment of a body of men unknown to the ex 


stitution, whe are to take these various papers and produce any result that in th 


judgment is lawtul or convenient. 
shall have hesitation saying that, matter what returning board 
declared this to be a Legislature or the other to be a Legislature, it is within t 


competence of our duty to know, as the final and supreme jadges of the electi: 
and qualification of this claimant to a seat, whether that Legislature was cor 
posed of persons who appeared by the returns that the constitution speaks of to 


have been elected or whether they were the creation of some intermediate cont 
vance that either the cupidity of thieves or the ambition of politicians, or whatever 
may have invented as a means of standing between the right of the people to elect 
their representatives and the persons who were to be authorized to meet and to o 


anize the house. 


Then speaking the powers the board, Mr. 


The law itself gives t 


is board no power of its own judgment or its own disers 


| tion in any way totamper with or to change this primary and fundamental evidence: 


the only evidence which any which live law can ever 
ceived for the time being, the certificates from the people to show who have been 
elected me maily rs of the Legislature or the governor of the State. 


* * * * * * 


Can any man stand up and say that it is any other thing than what the langnag 
of the law says, a compilation of results from the various sources which the lay 
has provided and which has flowed into their hands # Such returns, it says—not 
those obtained by extrinsic evidence ; not those obtained upon allidavit; not thos: 
obtained upon the judgment of any§rourt; not those obtained in any other wa 
than that they come from the separate assemblies of the people, sworn to and ce: 
lilied in the manner prescribed by law, their seals broken in their presence, au 
the results of those statements are to be proclaimed—and such results, thus pro 
claimed, are prima facie evidence 

It is a special creation of the law; 
e law does not expressly or by clear 


it has no finality, and it can have none that 
t implication confer upon it ; and when t 

l y throw out a parish for a certain reason, it is an implied declarat 

‘ 16 law that it shall not throw out a parish for any other reason ; and when t 
law says that it shall compile and canvass the returns that come to it, that is cer 
tair a prohibition against its compiling or canvassing and getting together inf: 
1 

‘ 


f tl 


vation, as this witness calls it, derived from his political knowledge or from a 
ther knowledge under the sun, I do not care how sacred or how particular or co 

lete it may be; for the moment these oflicers of the law, whose duties are so 
clearly pointed out, depart from the firm foundation of that path which the la. 
has marked out for them, there is no security for liberty or for right or for anything 
for which Government is instituted, for the reason that there is then no guide 
limit cither their powers their and that people opinion will 
make a great mistake who undertake to uphold results produced by a body activ 
as this did outside of the constitution and the laws of the State. 


Every word have read, and much more that was said that 
the canvass which Kellogg conspiring 
with the returning officers made the which now befor 
you and which you are upon count the electoral vote 

Not detain you this government Louisiana, will only 


think this Commission should fake knowledge of, that the 


pretended ofticers the State Louisiana are upheld militar) 
power They could not maintain themselves hour but 
that government republican which rests upon 
military power for support? republican government govern 
ment the people, for the people, and the people but the govern 
ment Louisiana has been nothing but military despotism for 
last four years, and could not stand aday the people the Stat: 
were not overborne military power. 

Ilear what author great credit this says 
this read from Story the Constitution 
lately published, with notes and additions Judge Cooley. 

Mr. Commissioner the original numbering the 
section preserved 

Mr. TRUMBULL. The original number 1514, second volume 
Judge Cooley his note that section 

The recent case of Louisiana demonstrates that there may be greater wron 
than even the wrongful refusal by Congress to recognize the legitimate governm«e 
of a State, and yet no speedy and effectual remedy be attainable. Such action on 
the part of Congress would at least be that of a proper authority, and would imp!) 


deliberation, and supported presumption due regard for the public good 


without shadow authority, and consequently detiance 


| 


i for that reason supported by no presumption of correct motives, and with 

a pretense of observing even the usual forms, by the process of his court, 

1y a military force, installed in power a State government which he sided 
is against rival claimants, and in consequence of a pressure of business in 


p ress preciuding prompt attention to the case by that body, has been enabled to | 


iin this government in power until the present time. Mr. Justice St 
eason predicted that “if a despotic or monarchical government were estabe 
ed in one State it would bring on the ruin of the whole republic.” 


How prophetic. are threatened to-day with that ruin which 
Mr. Justice Story foresaw. 
What government can be more despotic than one elected by an injgnetion and 


ied in power by a military force under the order of a judge wh 


having no 
tion, is restrained by no law but his arbitrary will! 


adespotism according Judge Cooley 


, facts of this unparalleled wrong we refer to reports made by the Judi 
y Committee of the United States Senate in February, 1573. ‘The case requires 
er comment than it there receives. The dullest mind cannot fail to see 
tthe facility with which the wrong is committed and the possible immediat 
tages which individuals may derive therefrom present coustan t 
,its repetition, and if suffered to pass once unrebuked a precedent will be tacitly 
ented to which cannot fail to threaten constant danger to our liberties, especially 
t those very periods of high political excitement when prudence, caution, and the 
atest regard for the Constitution and the laws are most important. hat party 
it political leader can at such times be expected to pay scrupulous deference 
« laws if a judge may ignore them with impunity? It was thought the climax 
roug had been reached when a local judge in one of the States could seize upon 
erty of individuals and corporations through his injunctions and mandates 
plunder them through receivers ; but he at least was not acting wholly witl 
rixdiction, and if he seized property he did not venture to go so far as tomake 
the liberties of the people the subject of a receivership. 


the opinion judge and one the ablest 
our time regard this government Louisiana. 


Constitution the United States says that each State shall appoint, 


manner its Legislature shall number electors 
equal the whole number its Senators and Representatives 
but must State that does it; and what meant 

ernment where the people, and not usurpers, What has become 
Durell, the Federal judge who set the Kellogg dynasty? 
resigned escape impeachment the House Representatives, 

omposed the time large majority political friends the 
party sought serve, and now fugitive from the State 
subject the scorn and contempt all who know him. 
to-day the punishment which sooner later will come 
upon all men who, clothed with authority, betray their trust, 
and for party ends encroach the rights the people. the 
author these iniquities which have brought ruin upon the people 
Louisiana goes forth vagabond upon the face the earth, 
demned everlasting infamy, his stands, and this high Com- 
to-day asked uphold and give new force. 

But yon have here from person claiming gover 
nor, certified list, called the statute, the names the 
persons elected electors. What does that amount to? Con- 
titution require instrument says: 


Congress 5 


State 


The electors shall meetin their respective States and vote by ballot for President 
ind Vice-President, one of whom, at least, shall not be an inhabitant of the same 
State with themselves; they shall name in their ballots the person voted for as 
President, and in distinct ballots the person voted for as Vice-President, and they 
shall make distinct lists all persons voted for President, and all persons 
voted for as Vice-President, and of the number of votes for each ; which lists they 
shall sign and certify, and transmit sealed the seat Government the 
United States, directed to the President of the Senate. The President of the Senate 
shall, the presence the Senate and House Representatives, open all the cer- 
lificates, and the votes shall then be counted. 


That all the electors have The right appoint electors 
not inherent State, but derivative from the Constitution the 
United States, which much part the constitution every 
State the United Every word and every letter 
this Constitution binding the State the United States. 
was framed for the purpose forming General Government and 
for the purpose protecting the States certain national rights. 
This Constitution says the State Louisiana, You may appoint 
electors such manner your Legislature shall they shall 
meet and cast their ballots certain way, and send them the 
President the Senate, and the votes shall then 
what authority Congress passes law that they shall 
counted unless certified particular manner. what authority 


has Congress said the governor Louisiana the governor 


any State, You make three certified lists the names the persons 
may matter convenience for the two 
have that sort evidence; but entirely the option 
the governor the State obey that act not; and old John 
nearly acentury ago, before would make any such certifi- 
cate, sent acommunication the Legislature the Commonwealth 
Massachusetts know whether would meet their 
will read what was said committee the Senate unanimous 
report made Mr. this subject 1873: 


The third section of the act of Congress of 1792 declares what shall be the official | 


evidence of the election of electors, and provides that “the executive authority of 
each State shall canse three lists of the names of the electors of such State to be 
made and certified, to be delivered to the electors on or before the tirst Wednesday 
in December, and the said electors shall annex one of the said lists to each of their 
votes.” The certificate of the secretary of state 1s not required, and the certificate 
of the governor, as provided for in this section, seems to be the only evidence con 
templated by the law of the election of electors and their right to cast the electoral 
vote the State. Congress chooses behind the and 


COMMISSION. 


inquire who has been « ‘ s electors, it is not violating any » 

right of the States to pres e what shall be the evidence of the « f« 
ors, but it is simply geing behind the evidence as preseribe fC 
and, thus going behind the ec cate of the governor, we find tha 

turns of the electic f s trom the v parishes l 
been counted by anybody having authority to intt 


What was the result that report the 
House of Representatives voted not to count the electoral vote of t] 
State Louisiana, and was rejected. Governor Warmoth had 
given due form certifying tothe election the elect 
ors that State; but what was good The two Houses went 
behind it. committee the Senate reported that the votes had 
never been canvassed anybody having authority canvass them, 
and the result was that the vote of the State was rejected. Phere is 
authority for going behind the 


made the canvass ? 


Mr. TRUMBULL. The that time was required 
made returning board consisting the governor, the lieutenant 
governor, the secretary state, and two persons designated 


There was con 
vassing board. 

Mr. And 
board had not made the canvass 

Mr. was not decided this report 

Mr. Commissioner BRADLEY. want know the meaning 
that language. 

Mr. read from the report 

And thus going bel 


returns © 


which was the proper can 


was held that the proper 


ing of the governor, we tf | it the off il 
‘ i 


MIS parisl of | ne 


to count them 


ng authority 


Mr. Commissioner MORTON. would inquire whether Judge 
Trumbull has the whole report 

Mr. TRUMBULL. You will find commencing page 
370 of this book entitled The Presidential Counts 

Mr. Commissioner Will the then state what 
the report says regard the right Congress behind the 
evidence prescribe d by the laws of the State, a little further on? 

Mr. Commissioner BRADLEY, The thing has passed out of my 
mind and merely ask for information. 

Mr. TRUMBULL. This the 


been counted by anybody havi 


I Suppose 


The election of the Greeley electors was certified to by the governor of the Stat 
but the official returns of the election have not been counted by the returning board 
created by the laws of Louisiana for that purpose; and the persons who, intact, 1 
theexamination and count hads galauthority todoso Phe eleetion of the G 


electors is certitied by the Lynch returning board, but that board did not have t 


official returns before them, and thei by the governor 
the State, as r q by tl ret of are of the « 
that neither the Senate of the Ur ‘ j | t 
power under the Constituti in eleetion 
votes to determine who have n but that t 

and manner of choosing electors At 16 State And if 

law of the State they are to be elect oi of cour 

vote and ascertaining the re It « ) I vy the law of t 
Whether itis competent for the twe 2¢8. und the twenty-second joint 1 
(in regard to the constitutionality of ! re give ho opit 
to go behind the certificate of the governor of 1 State to inquire whether t 


votes for electors have ever been cout 
law of the State, or whethe 
official returns, the comm 
of the facts as they 


board created b 
In makir such count, the board had before tl 
fler hes lol but present only a stat en 


understand them 


That covers, presume, what was asked me. 

Mr. Commissioner covers it. 

Judge Trumbull, speaking the action the Senate four 
ago, that the judgment the Senate was upon the question fact 
what the real the people had been? 

Mr. TRUMBULL. It would be difficult to state upon what con 
sideration Senators voted. The vote Louisiana was duly certitied 
to by the governor of the State; IThave the certificate here in propel 
form; and for some reason, as the honorable Senator is aware, we 
never can know the considerations upon which Senators vote, but for 
some reason other the Senate and the 
ing the vote of Louisiana. The certifi 
was due form and complete; that does amount decision 
thus far that the two Houses Congress have decided that the 
ficate the governor due form stating that certain persons 
electors is not conelusive upon the two Llouses of Congress. 

Mr. Commissioner Undercertain circumstances. 
resolntion, if you will pardon me, was that all the objections presented 
having been received, vote purporting that the 
State of Louisiana should be counted, in favor of which there were 
33 affirmative and against it 16 negative votes. Among the objection 
was one Mr. Carpenter, Senator from Wisconsin 


ite of the governor, however, 


T object to the counting of the votes given for U.S. Grant for President an 
Henry Wilson, Vice-President, by the electors of Louisiana, because the i 
prope rreturn of votes cast by the electors of t State of Louisiana, and beca 
there is no State government in said State, whichis republican inform, and becau 
no canvass or counting of the votes cast for electors in the State of Lou ul 
the election held in No ber last had been mas prior to tl meeting of 


electors, 


And another similar purport Mr. Senator Trumbull, the 
State of Illinois. 
Mr. 


THURMAN. Allow interrupt Jud 


3 
| 


ELECTORAL 


Trumbull. Tunderstand that the decision of the Senate went on the 
hether the vernors certificate was conclusive, and it 
sdecided not only that his certificate was not conclusive, but it 
the decision that returning board which 


scertiticate was not conclusive 


7 oner MORTON, There was no such certificate before 


Mr. Commissioner was certificate one re- 
turning board. 

Mr. TRUMBULL. The certificate Governor Warmoth had 
better read, that the may see what the was 
that case: 


UNI Db STAT \ 
1. Ws. C. Warme of t State of Louisiana, do hereby certify that | 
of BP. Blanechar State recistrar of votes for the State 
certify that Messrs. T. C. Manning, A 
14 ‘ { t { t lures nd Hugh J. Campbell, for tirst 
t; I ‘ t; Allen Thomas, third dist A. H. Leon 
t L. V. Res 3, fifth district, were duly and legally elected 
| dential « ‘ for e State of Lo na, at an election held in said State on 
Vnited States and State of Lo inaon the subject 
I vith reof Tha hereunto aflixed my official signatur® and cansed the | 
t seal of the ite te hereto atta d, atthe city of New Orleans, capital of 
i this 4 y Of Decent \. and of the independence of the 
fates t ent 
HW. C. WARMOTH. 
Y. A. WOODWARD 


A fant Secretary of State 
In the Senate report it is said: 


M rs. Woodward and Bragdon, ac 


to ascertain who had beon eleeted el 


ng to the testimony, looked over the re 
ctors for President and Vice-President, 


iStatement to the governor of t result of their examination ; and the 

mm the wy oft iHthof December, the day tixed by the act of Con 

hen t electors int everal States shall meet and cast their votes, issued 

paper, in which he declared that T. C. Manning, G. A. Weed, A. F. Herron, H 
L. Bush, A. They A. TL. Leonard, and L. V. Reeves had been elected 
L placed a copy of the said paper in the po ssion of each of said per 

laftery ith lay. th mbled in the city of New Orleans, 

is cleetors, voted for President and Viee-President. It clearly appears from 
thet imony that the official returns of the Sta vere never examined and counted 
preside ul electors by any persons except Messrs. Woodward and Bragdon, 
upto this time never ha been examined and counted by the Lynch board o1 
person ha mthomty whatever to make such exa mtionand count. While 

no doubt that theretnrns sent to Gay noth from various parishes 

t! tpervisers of registration will, upon their face how that the aforesaid per- 
named as electors, and whom. we shall desivgnate asthe Greeley electors,” re 
ed a majority of the votes, that fact has never been ascertained by any compe 
tent authority, and the action of Governor Warmoth depended entirely upon the 
nauthorized statements of Messrs. Woodward and Braedon, who, at the time. bad 
ne right to look inte the returns atall. In this matter there is no pretense that the 


is complied with, and the Lynch board were vever at any time permitted to 
oo 

Phat isthe report made by the Senate Committee on Privileges and 
Elections, of which the Senator from Indiana then was, as he now 
is, Chairman. 

men had the returns but were not entitled have them, and 
the other set who were entitled them did not have them. 

Mr. That was disputed and not 
know that has ever been settled this day, the judge 
to whom I referred who was put in oflice for the purpose of settling it. 

Mr. Commissioner was the contention. 

Mr. That was the contention, very aptly ex- 
pressed. But however it may have heen, one thing is settled by Con- 

ress, far the two Houses settle it, that the 
certificate in due form, the same kind of a certificate as No. 1 now 
hefore the Commission, was overruled the concurrent action the 
two Llouses of Congress, and they refused to count the vote, and the 
report the was that the vote had not been properly 
Now propose show this Commission that the vote 
last has never been canvassed, that the pretended canvass 
isa fraud, that the papers were forged, that the returns were al- | 


\ 


ered and falsitied, and like know count under such 
circumstances any better than true connt made persons who 
had authority make the Congress worth any- 
thing, unless reverse ion, and that behalf 
igquityv, this Com ion can go back of the returns. Legislative 
and courts sometimes, thongh very reluctantly, overrule former 

petuate a wrong, al imiquity, a falsehood, a forgery ? «If the action 
was the understanding when this Commission 


ereated, and will delusion and the estimation 
this whole people the questions submitted this Commission 
re decided upon the technical ground that the Commission has noth- 
rto deo but to add up the votes as shown on the face of the certifi- 
will overturning not only the decision Congress four 
years ago, will overturn every settled principle parliamentary 
from the beginning time, far have any record it. 
The Yon commenced five past 
minates, 


Mr. Commissioner There were some fifteen 
discussion the Louisiana question which not think 
should taken out Judge Trumbull’s time. 

Mr. Commissioner BAYARD. Mr. President, submit that 
counsel are compelled read long papers answer members 
the Commission and are thereby diverted from their argument, 
least the time oceupied responding questions individuals 
upon the Commission should not charged them the computa- 
tion their time. 

The PRESIDENT. Judge has still time The 
tion would hardly arise, unless the time should come when 

mentary work which rather than quote decisions, 
what entitled The American Law Elections, MeCrary 

Vrand, in the conduct of an election, may be committed by one or more of t! 
cers thereof, or by other persons If committed by persons not oflicers, it ma 
either with or without knowledge or connivance of suchotlicers. There is ad 
ence between afraud committed by officers or with their knowledge and connivar 
ind a fraud committed by other persons in this the former; is ordinarily fat 
the return, while the later is not fatal, unless it appear that it has chang 
rendered doubtful the result. If an otlicer of the election is detected in a wil 
and deliberate fraud upon the ballot-box, the better opinion is that this will dest 
the integrity of his official acts, even though the fraud discovered is not, of it 
suflicient to affect the result, (ante, section L834, Judkins vs Hill, 50N. H., 104.) 
reason of this rule is that an otlicer who betrays his trust in one instance is sl 
to be capable of the infamy of detrauding the electors, and his ccrtiticate is t 
fore good for nothing. 


Now we propose to show by evidence which we have offered li 
that the president the returning board with the sanction 
confederates altered the returns of Vernon Parish, took 178 vot: 
from one side and put them the other forgery the papers 
According to this authority a frand committed by an officer is fatal 
return. 

see shall have time, and perhaps not proper that 
this preliminary question admitting evidence into the ques- 
tion the want authority this returning board under any 
cumstances canvass the electoral vote. Assuming has 
authority under any still would have authori 
reject votes, except the foundation properly laid. The law 
suecinetly and clearly stated in the report already cited, made b 
Senator Morton, as follows: 

The statute of Louisiana authorizes the supervisors of registration in the pa 
ishes, or the commissioners of election, to make atlidavit in regard to any violen 
tumult, fraud, or bribery by which fair election has been prevente d, which si 
be forwarded to the returning board along with the returns, and upon which t 
returning board may reject the vote of a poll in making the count; and if the « 
denee of the officers of the election is not suflicient to satisfy the minds of t 
returning board in regard to the matters charged they are authorized to send fo 
persons and papers and take further testimony upon the matter; but they have ne 
withority to make such investigation unless the foundation is first laid by the swo 
statements of the oflicers of the election, as before mentioned. 


Everybody who ever looked into the Louisiana law agrees 
what was stated the Committee Privileges and Elections 
the Senate same committee 1875 and the committe: 
the House Representatives which visited Louisiana 
both agree that the laying proper foundation reject votes was 
jurisdictional fact, without the existence which the returning 
board would have authority reject votes nor anything 
except compile the statements that were made the com 
missioner of election, 

Mr. Commissioner MILLER. Judge Trumbull, allow mak: 
you just there. The point came inthe Florida 
and was much considered the conference and was the ground 
some the votes then cast, and there great deal importance 
attached mind least. the only thing which that re- 
turning board could was determine whether certain polls should 
rejected counted, your argument isa perfectly just but 
not that the jurisdiction that board commensurate 
with the duties and functions perform, and not true that 
that the one main function perform ascertain who was 
elected and declare And can said that they mis- 
take the law some the points that they have determine upon 
discharging that declaring who are elected, 
fail properly weigh the testimony which they act any those 
points, that jurisdictional that their decision erroneous 

Mr. TRUMBULL. No, sir; not contend for that. 

Mr. Commissioner MILLER. Then suggestion that the juris 
diction this board, the function called upon dis 
charge, ascertain and declare who are elected. That 
jurisdiction and all below the exercise means and modes 
procedure, 

the proposition that upon any matter which this board had juris 
but the point that while their duty canvass and com 
pile the vote—that their sworn duty—it also their sworn 
not take jurisdiction the question rejecting votes unless 
foundation first laid for doing. Upon the want power 
canvassing board reject votes, and that its acts doing are 
without jurisdiction and refer the cases The People vs. 


the Senate. 
. 


COMMISSION. 


Cook, 4Selden, and Bush, the case the State County 
Judge, Rep., 201, said: 

Phe next subject of examination is the answer that the duty had already been 
performed, 

the votes. 

Inasmuch the canvassers have rejected the returns from three the 
ehinps which they should have counted, it is legally true, that duty has not been 
jiacharged; and when the writ now commands, it is not, in a proper legal sense, 

recanvass, but to canvass, the returns of that election. It is to do that which was 

efore their duty, but which they omitted. What has been done is as if it had not 
been done, and the judge is now commanded to proceed as if no former steps had 
been taken. 

had left out three returns that was his duty canvass. 
mandamus went compelling him make the canvass. 
principle is very forcibly stated in a recent decision by the Supreme 
Court the United acase that not yet reported decided 
the present term of the court. It is the case of Windsor vs. McVeigh. 
was action ejectment and there came collaterally the va- 
lidity of title derived from a sale under the contiscation acts. 
ago asnit was instituted Virginia condemn property under 
the acts and the owners came and sought defend. 
Phe judge of the court struck their answer from the files and refused 
proceeded judgment and the property 

action ejectment was brought involving the title 
derived under the court say that case: 

lhe law is and always has been that whenever notice or citation is required, the 
party cited has the right to appear and be heard, and when the latter is denied the 


Some 


eris ineffectual for any purpose. The demal to a party in such a ease of the 
to appear is in legal effect the reeall of the citation to him 


isdietion the court seizure the 


was not to conde 
property without further proceedings. 


Was hot reject part the returns arbitrarily 


nake the 
and will. 
much this decision illustrative the present case 
If a seizure is made and condemnation is passed withont the allegation of any 
¢ cause of forfeiture or offense, and without any public notice of the proceed 
so that the parties in interest have no opportunity of appearing 
the 


and making 
sentence is not somuch a judicial seutence as an arbitrary 


ns sovereigu 
quoting from Mr. Justice Story another case 


fhe court say 


In another part of the same opinion the judge characterized such sentences “as 
and just sense judicial proceedings and declared that they 
icht to be deemed, both ex directo in rem and collaterally, to be mere arbitrary 


ts or substantial frauds,” 


held the condemnation absolutely void ina 

proceeding. jurisdiction compile and canvas 
net confer jurisdiction reject The latter jurisdiction 
when the statutory foundation laid. 
another point which goes the jurisdiction this board 
which onght, think, permitted show, that was not 
have jurisdiction the canvass all, for the reason 
that the law declares that persons elected the Senate 
all political parties shall constitute the returning for all 
clections, majority shall constitute quorum and have 
power make the returns all elections.” 

Now, Linsist that wasincompetent for four 
three might act the board was full; but when duty re- 
quired performed five persons different political parties, 
cannot performed four persons all the same party. 
was object the requirement that the board should com- 
The Legislature undoubtedly had view fairness the 
the returns, and hence committed toreturning made 
all parties. The fact here is, that four persons, all 
one party, made the Suppose existed, could 
jority have acted without giving notice the others? The act 
majority would doubtless good the board had been full and all 
had been Each party had the right have the advice and 
the judgment some its friends this board. While three might 
act they must give notice all that all might have opportunity 
present. These four had authority fill the The 
statute required them if. 

They were asked fill the and refused, Every en- 
gaged them was the same political insist that this 
hoard was not constituted have authority make the 
all. The general rule this subject well stated 
Reports the case Downing Ruger, page 

The rule seems to be well established, that in the exercise of a public as wellas 
4 private authority, whether it be ministerial or judicial, all the persons to whom 
it is committed must confer and act together, unless there be a provision that a 


less pumber may proceed, Where the authority is public, and the number is such 


as to admit of a majority, that will bind the minority, after all have duly met and 
conferred, 


votes 


not insist that the whole five have been present; but 
insist that where the authority existed the four supply the 
they had authority and make the canvass with- 
out supplying the was not fair; was not what the 


Legislature intended and they are better position surely, fail- 


ing obey the law and supply this vacancy, than they would have 
been they had supplied the vacancy and then without giving 


change the rule. 


| electors. 


| United States,” 


the fifth man notice afforded him 
that would have been fatal. 

The fact that the statute authori 
An ajority could have aeted in 
if the statute had not said so, provicce wll had 
portunity to co-operate. 

Mr. Commissioner EDMUNDS. Your is, that step all 
could taken until the board was full? 

Mr. TRUMBULL. could taken unt 
filled, the four having authority it. 

The constituent elements which this returning board was 
consist being wanting, insist the four could not wit 
ing the board, particularly one 
into the mind the 
ing in the board as it exis 


an to attend, and 


opportunity 
majority act does 
a case of this kind 


ise 
n afforded an op 


the was 


fill 
uts which entered 
ature the passage the law was want 
ed, the four be ing all ot one politic il party. 


elenie 


attention called the phraseology the is: 
In case of ar \ incy | th, resignat 1, or otherwise, by « ( 


officers 


1 
nea 


mandatory, and failure 
defect the organization the board. 

The 
hour and half. 


obey 


for saying that you have oceupied 


Mr. TRUMBULL. I desire to eall attention to one other matter. 
It has been stated in another argument in the hearing of the Com 
mission, and have not the vanity suppose that can state any 
my mind it is conclusive and unanswerable. Lalludetothe inability 
the Legislature Louisiana appoint Brewster and 
language the Constitution that respect pecu 
inability the part The attention the Com 
mission was called to that the other day. The language of the Con 
stitution, that person shall Senator who shall not have 
tained the age 


at 
thirty years and been nine years citizen the 
very ditferent from the language 

The only power that State has appoint elector 
derived from the Constitution the United States. Most 
powers exercised by a State are inherent, belonging to the State itsell 
but the power to appoint electors of President and Vice-President ts 


derived from the the United That 
warrant and reads thu 

Fach State shall appoint ch manner as the Legislature thereof may dircet 
a number of eleetors, equal tot le num 

to which the State ma weentitled int Conuwre but no Senator or Rep 

OF person h me oft trust or t under the United Stats 
appointed an elect 

have here the evidence that Brewster was surveyor-general 


the land office for the di 
nominated the 
this the 7th 
the State is, You may appoint 
have Senators and Representatives, 


That what the 


trict ot 
nt and ex 


Louisiana, to which he w 


Ile held 


authority to 


an oltice 
nfirmed by the Senate. 
many electors as yo 
but you shall not appoint O. Tt 


onstit 


ition in etleet says, 


Mr. Commissioner MORTON. Let me ask the gentleman a qu 
tion. Does he believe that the control given tothe Legislature in tl 
appointment of electors can be limited, restrained, or direeted hy th 
constitution of the State 
Mr. TRUMBULL. They can det " rt ly inthe State whom 
they will appoint, and may the 

Mr. MORTON question thi inasmuch 
Constitution of the United States oi to the Legislature of a Stat: 
the control the appointment electors, competent for 
State by her constitution to control the Levislature in the exerci 
of that power 

Mr. TRUMBULL Phat question does not a in this ease The 


power being granted by the Constitution of the Un 
for the people in their eonstitution to reenlate if 


ited States to t 


if, is 


ma mable wh 


cotpeternt 


snot the question a 


tle deeper even than Mr. Morron ha prt at? When the Const 
tion the United States has fixed the qualifications 
electors, or rather has expressed eertam a qriilifieations, is it ear 


petent for the Legislature State, under the mere power 


the manner of apporn tine Tit, other disqualitications ? 

Mr. Commissioner THURMAN. XN question arises here 

Mr. SHUELLABARGER. This is a Pederal offices 

Mr. Commissioner HOAR. understand that is the point you 
then but Mr. called your attention another, 
you were replying bim 

Mr. tion the Senator from Indiana, 
understand it, is whether the Legislature, in the exercise of tl 


power conferred upon it by the Federal Constitution, is bound by if 
is bound to observe the State constitution as wellas the Constitutior 
flict between them, ther all know that the Federal 
is paramount; bat [ think the Legislature would be 
constitution the State far did not 


ites, 


co 
we Constitution 


bound by the 


with any pro- 


| 
‘ | 
| 
| 
| 
| 


the Constitution the United But that not the 

«tar Le Phe « ise Lam presenting to you is this: The Con- 
tution of the United States in the grant of powel has said to the 
ite of Louisiana, “ You may appoint certain persons as electors for 
President, but you shall not appoint say, 
the Constitution says that the State bind- 

ing upon the Legislature and upon every citizen Any 


therefore made detiance that provision utterly 
cannot that such appointment You are 
here, “Who and how many electors were duly appointed 
ind put every member this Commission can say, that 
the Constitution, which above all and which 
| t says shall not be an elector, shall nevertheless 


Hiswear support, 
elector, and that his appointment such according the 


Constitution ? 


Mr. Commissioner ask the gentleman this question, 
competent for State her constitution add the 
required for United States Senators 


Mr. 


another 


not see its applicability this 
are some cases shall leave for associ 


ite, Ju 


ulge Campbell, discuss, persons inhibited the consti- 
tution Louisiana from holding any for instance, the law 
Louisiana and terms declares that supervisor 
eleetion, that is, no person who has charge of all this election ma- 
chinery, shall candidate for any office the election which 
Yet detiance that statute, one the Hayes elect- 
Was supervisor registration managing the election when 
himself was Ido not propese that. 
speaking the other cases United States there are two 
What the an- 

ver to the suggestions that such persons cannot he electors? My 
distinguished friend Evarts] says the Constitution does not exe- 
eute itself. 

Mr. BRADLEY. Allow me, Mr. Trumbnll. The 
proposition No. that Brewster was surveyor-general the time 
the election, 

Mr. 

Mr. Commissioner and intend prove 

was such the time giving his 

Mr. No, sir; the time his appointment; was 

ippomnted at the time of the election. I do not wish to state it 
tronger than that tendered his resignation 
ome time November after the eleetion, and was accepted very 
ngularly to date back before the election, although the resignation 

was not offered until some time after, as Mr. Brewster himself stated 

under oath 

Mr. Commi 


Trombull. 


them who elaim to have been chosen electors. 


Commissioner 


} 


Let ask you question, Judge 
The law understand, provides that 


in elector who has been chosen or appointed does not appear by a | 


hour the remaining electors shall proceed till the 

Mr. CARPENTER. And nowhere else. 

Mr. Commissioner Judge Trumbull con- 
tends that act is not in foree, 

did not appear the time, the certificate reads, then matter 
was not, there was vacaney under that law, 
vas there not? 


Mr. TRUMBULL. No, sit 

Mr. Commissioner THURMAN. Under the law 

Mr. TRUMBULL. I donot consider that there was; Lunderstand 
that there was not. The statutes the United States make two 
provisions: one for filling any vacancies which may the 
college when such college meets give its votes; the other 
is When a State has held an election for the purpose of choosing elect- 


the elector may appointed day, such 
Was just as if two persons had received the same vote. 

Mr. Commissioner not think you 
the real question, whether there was any power 
fill the remaining members the board? Suppose 
this man had been but did not appear. 


Mr. TRUMBULL. Then, this statute was the 
electors could have tilled the vacan« v. 

Mr. Commissioner THURMAN. But suppose it were not ? 

Mr. there law authorizing the filling 
the vacancy 

Mr. Commissioner HUNTON, Exc ept by popular election. 

Mr. TRUMBULL. 


That brings complicated questions. The 
fatute provides for filling all vacancies popular election. 
that statute isin foree then the vacancy would have tilled 
a popular election. If the law of 1868 were in force, then one of 
those elected being absent would give the others authority fill the 
vacancy, proy ided any body had ever been elected. If you will look 
the statute 1868 you will find says: 

If any one or more of the elk 
whatever to attend 


ctors chosen by the people sha® fail from any cause 


| 


We insist that these men, Brewster and Levissee, were never chos 
by the people, and could not be chosen by the people ; it was utte) 
out of their power to ¢ hoose them. <As to the other provision of ¢t]} 
law the United States there statute Louisiana 
the supplying this want election the 7th 
tion that applies. 

But was about, when interrupted, reply the suggestion that 
the Constitution did not execute itself. That reference 
some things; but untrue reference great many othe: 
things. you will refer the Constitution the United States 
you will that great many its provisions execute 
inhibition the State, and such provisions execute them 
selves. law Congress execute them. How could you 
State for not obeying the Constitution the United States? 


The Constitution says that State shall appoint public 
| elector. 


That 


The Constitution the United States says: 


No State shall * * * 1 


emit bills of credit 

Suppose State does emit bills eredit, are they not 
not the Supreme Court the United States nearly half century 
ago decide the Missouri case that bills credit issued the 
Missouri were utterly void; and where the statute making then 
many times has the Supreme Court decided that 
there any statute the United States declaring that State pass 
impairing the obligation contract shall void? Wou 
Could United States 
statute impose penalty State for passing post facto law 
inhibitions the State execute themselves. The case referred 
Mississippi regard the importation slaves into that State 
tirely governed considerations. THe constitu 
tion Mississippi provided that— 

The introduction of slaves into this State as merchandise 
prohibited from and after the Ist day April, 


or for sale, shall 

That was provision for the Legislature prohibit the 
tion for certain purposes after certain time. 

certainly need not take the time this honorable 
further show that certain provisions the Constitution are seli 
executing. There is not a person upon if who does not know that it 
has been decided over and over again that these inhibitions upon 
States are self-executing. 

There only one other made this dis 
qualified elector, and that that was not facto elector; but 
was such his acts ade facto oflicer are more valid than 
the acts the Tilden electors. The duties the oftice 
are all performed one time. simply vote, and 
and his associates met together the proper place, 
proper day, and cast their vote. They were facto just 
much was neither them was officer facto 
the sense that the acts facto are and why 
Because the reason the rule that gives validity the acts 
facto has application whatever the act person who 
has single duty perform, and that act incomplete. The object 
the law recognizing the acts facto officers valid the 
security the public. The people having business before 
cannot stop investigate their legal authority the offices they 
occupy; and far the public and business interests 
concerned, their acts are valid. What act had this elector ever per- 


formed that affected the public interest until this vote counted 


The reason that has led the adoption the rule regard 


facto has application such case. 


have taken much more time than intended that must close 
without discussing some other points; and saying that 


man made President the United States counting the 


votes Levissee, Brewster, and their associates from 
will the mere form law, contrary the principles the 
Constitution and violation the rights the people. 

Mr. MERRICK. Mr. President, ask leave behalf Messrs. 
Green, Hoadly, and myself file brief the subject the elect 
oral votes Levissee and Brewster. 

The PRESIDENT. think may receive it. 

Mr. EVARTS. Let have copies. 

Mr. MERRICK. Certainly. 

Mr. the Commission please, justice asso 
ciate think that all the time have onght not 
taken from his, was frequently interrupted. 

The PRESIDENT. submit that matter the Commission 
when Mr. Campbell asks for time. 

Mr. Commissioner PAYNE. move now that the time consumed 
interruptions the Commission not counted. 

Mr. Commissioner BAYARD. should like ask Mr. Trumbuli 
whether there any statute requiring from 
the governor the appointment electors. 

Mr. TRUMBULL. There statute Lonisiana will re- 


fer which requires the governor commission all officers except 
certain persons who are named, which elector not one 
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any statute requiring the governor to issue a certificate ot election to 
the electors? 

Mr. TRUMBULL. 
) , provides— 


Not specitically, but there statute Loui 
Phe act 


section 


ull otties 


bers of 


That it st all be the duty of the governor to con sshon 


leet except 
vers of the General Assembly, the governor 


met! the police 
Mr. Commissioner there any other provision than 
hat? 

Mr. TRUMBULL. not remember any other provision. Tam 
that there constitutional provision, and that the 
only provision the statute can call attention this moment. 

Mr. Commissioner would great 
them read. 

Mr. CARPENTER. will see that the furnished with 
to-night before nine 
Mr. Commissioner EDMUNDS. 
have been able obtain copies. 

the Commission please, ask permission for about tive minutes 
cite some authorities some our points, that they may 
fore the counsel the other side before they close, understand 
have the there objection that 

PRESIDENT. Some not your 

Mr. CARPENTER. One or two not im 
will suffice. 

Mr. EVARTS. None all. understood they have the right 
have three counsel speak they choose, and comes out 
tiine. 

Mr. CARPENTER. the way understood for 
stance the discussion had proceeded under the formal rule, should 
have had fifteen minutes each offer, and could have taken the time 
with one counsel one objection and another another, 

The there three counsel speak your side 
on this question ? 

Mr. sir; counting for tive minutes coun 


converence to 


I heard 


Only few the Commission 


our minutes 


The PRESIDENT. Then two are required open. 

Mr. TRUMBULL. the Commission please, regard our 
proper for so, that the clerk directed have printed, 
that you may get copy it. 

Mr. Commissioner GARFIELD. 

The PRESIDENT. 
printed. 

The PRESIDENT. want understood that the rule 
side, two shall open and only one conclusion. 

admitted fact that Governor Kellogg, who issued the 
here the the same individual elector Kellogg certitied 
show that person cannot appoint himself. The king the fountain 
honor and office, but cannot exercise the duties 
which might make appointment. 

was decided Barbour, cited this brief, that where three 
otticers had the power appoint oflicer they could not appoint one 
their own number, being all enlargement that proverb 
the law that man can his own case and that man 
can exercise the functions his for his own this 
case the distinction between man’s appointing himself and issuing 
certificate which would conclusive evidence that had been 
appointed too nice substantial, and falls, think, within 
that well-settled principle that public can certify anything 
for his own that which holds interest the time 
makes the certificate. Upon that point, addition the cases 
cited the brief, want call attention the case vs. 
Lewis, Barbour’s Reports, page that case note had been 
protested afterward became the owner the note, 
and the question was whether could read hisown favor the cer- 
tificate which made notary public the protest the note. 
This what the court say about it: 

The next objection that the protest the intestate were 
uimitted in evidence in favor of the plaintiff, who is his representative. At the 
time J. E. McKnight made his protest and memoranda of notice at his foot, he 


had no interest in the note. He had authority by law, and was competent in the 
particular case, present and demand payment and give the notice re- 


had better have all 
presume there will objection having 


fusal, and also make the protest and memoranda which, certain 


contingency, the statute had declared presumptive evidence such dishonor and 
notice. The certiticate of an officer, when by law evidence for others, is competent 
testimony for the officer himself, provided he was competent, at the time of making 
it, to act officially in the matter to which it relates. ‘This doctrine is applied daily 
in cases of justices of the peace, sheritfs, constables, and other oflicers. No one 
will doubt that a commissioner of deeds or judge who takes and certifies the a 

knowledgment of the execution of a deed conveying land, a sequently 
the same land, may use his own certificate prove the execution the 


who sul 
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prima facie evidence and defined it. 


Witnesses who have be 
made parties in the same suit 
own tavor. 


ted } 


ined and afterward be« ted, and are 


eu permitted to read their deposition 


me interes 


Sint! 


All stating the ground to be that in order to make the certificate 
his own favor must shown that had interest 
the time the certificate was made. The case cited the brief 
trom Anstruther held that asheriff could not certify his own neglect 
excuse for his neglect. must make his that 
could not use the functions his oftice certify anything his 
Now the doctrine applied this case this 
versally well known to all the judges that where a sheriff on process 
case between other parties makes return which afterward 
comes material in asuit against 


: Governor 


him, and evidence, even 


that case where made upon process between other parties, 
the time merely performing his duty, when he comes to claim any 
benetit to himself, it is only prona fae ie evidence, 

Then show that Kellogg was duly appointed you have got 


behind the certificate of Kellogg lle « 
cannot certify that appointed; and when you get behind that 
certificate what do you come to 2 You come to the certificate of th 

friends that there you must stop. But what is the efiect of that cei 
tificate of the returning board? Its character 


as evidence is deter 


the law which makes law says that the 
certificate of the returning board when tiled with the secretary of 
state shall be prima facie evidence in all courts and before all civil 
officers until set aside by contest. 

What prima facie evidence that may dis 


puted; and when the Le vislature Saves & Certain papel shall be prema 
facie evidence courts and before all that 
all courts and before all officers you may dispute it. 


‘I Supre 
Court of 


the United States two three cases have detined what 
It is that evidence which of 
sufficient to establish the faet, 
So we say this returning board’s 
not statute shall not 
clusive : it Says If shall be prima face, and prima face means disputia 
ble. Then you must go back of that to the fact in order to prove that 
Kellogg was elected; or, not necessary for them affirmatively 
back show that was elected, certainly competent 


itself and uncontradicted 


but which is always controvertible, 


be con 


cate, Which the law says shall only prima facie evidence, the full 
force and effect conclusive evidence. 
I want to cite also without comment, upon the same subject, the 


case of Ohio rs. Taylor, 12 Ohio State Re ports, 132. 
also call attention the Treadwell, Mis 
sissippi Reports, and will read simply one clause from the sylla 


case of Sublett vas. 


bus: 

The majority candidate, having been a registrar of voters preparat to the 
tion at which he was a candidate and elected, was thereby disqualified and his 
election was void. 

The PRESIDENT. 1 he other side may now proces d 

Mr. President and gentlemen, have heard 
the course of to-day some objections made which L think may well 


disposed first and are somewhat surprised 
it objected that the certificate of Governor Kellogg is inoperative for 
the purpose of certifying to this tribunal the electoral vote. I think 
will remembered that when the vote Connecticut was count 
ed, her governor, Ingersoll, was elector his 


tificate was received without Such objections are hardly 
suitable the dignity the 
has been objected this morning, and argued with much zeal, that 


Governor Kellogg not the governor Louisiana. has been said 
that Louisiana governed military despotism, which sup 
pose is meant that military foree which, on application { 
ernor Kellogg the President, ordered Louis 


by Goy 


ina, for the pur 


pose of suppressing insurrection, I think the learned counsel was 
right saying that without such aid the government which Goy 
ernor Kellogg the head would have been overturned but the gen 


tleman aware that the very fact that Governor Kellogg made such 
application, the very fact that was granted, evidence here 
that was, until his term expired, governor the State 
ana? Need I tell the learned counsel that ? 

l beg leave to refer this Commission for one moment to the case of 
Luther rs. Borden, where that question was decided, and where 
held that the very fact that the President the United States had 
recognized the then governor and government Rhode Island, 
though had not sent military force for the purpose suppress 
ing the Dorr insurrection, was evidence conclusive who was the 
governor that State and what government. learned 
friend forgotten that case? 

Mr. TRUMBULL. Did the court say that was conclusive 

Mr. STOUGHTON. I mean to say conclusive until the Congress of 
the United States its capacity such shall determine 

Mr. TRUMBULL. Could not either House contradict it ? 


Mr. STOUGHTON. No. amazed some the 
which have heard announced here, and this one them, and 
pass from it, for this tribunal entirely familiar with ctrine 


ele 
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whind the certiticate of 


rso tar we | 
further, to violate the 


every parish 


lederal jurisdic 


* and is asserted, not on b 


referred to, binding upon every department the 
cle hal by a court perhaps the counsel did not enter- 


of his abilit 


, Chief-Justice Tane 


ly what the 


estate briefly ar vl que 


fener tion is that 


ted toa 


Up tpon an oller to prove by a search and serutiny 


all, the polls Louisiana, what fact was the vote 
e for electors last November. Many other facts are su 
comes upon offer prove facts upon which 
this may overrule, disregard, behind the 


‘final returning officers of that State and held for naught 


They acted under a statute to which LT will call 
rot tl tribunal for ai nent: and in the course of 
hiss t i I shall itisty this tribunal beyond all ques 
basco tuted hac the power delegated to it by 

of | a little patience, a little intellimenece, wil: 
1 ‘ jue the numberof votes cast for electors, and 

| oO faras the authority of that State is con- 

the ere Contusion rather than clearness bas resulted 
these statutes: o iy somewhat L conceive to their ar- 
I il] take some pains, tor the purpose of showing 


rl if ul ty i empowered by the State to de- 
» had been ‘ ,toeall attention to the ditfer- 
itt icarefulesamination of which it will be clear that 
iil md not the wovernor of the State as has 
ed is the authorized power for the purpose named ; 
itist he Cominission, moreover, that the objection raised 
carned counsel, Mr. ¢ irpenter,] that if there 
i be a vacaney in the electoral college it must be 
lection could not be tilled by the electoral 
has ne foundation w lever, 
tome that the decision of this tribunal inthe Florida case 


e entire question here raised as to the right to 


vo be- 


irning board: and leave, inorder that we may move 
» hand »>read what this tribunal did in that case decide 
( us itexisted at the 
1 mee ¢ onth papers opened | 
t in the preset of t two Llouses te prove that | 
" ‘ tities to by the governor of the State of 
t tion and declaration of their appoint 
sol il State prior to the time required for 
‘ been appo electors, or by counter proot 
1 tdiat proceed sol the courts or acts of the 
ble to tl of the vot 
from that determination that any ques- 
‘ { ain question here directed to be argued, is open 
from such speak with great respect 
the report the committee the Senate the 


which the learned counsel, Mr. was 


report that read not 


‘ssly disse nting trom 


om the portion of which 


nt, but expr portions 


: so that we have, before his conversion to a dif- 


adhesion the opinion announced this 
Ll that conclusion thus stated is as follows: 
ire of the opinion that neither the Senate of the United States 
’ he power under the Constitution to canvass the re 
i tes to determine who have been elected presi- 
that 1 vile {manner of choosing electors are left exclu 
Ar t vof the Stato they are to be elected by the peo 
{ ‘ | ascertain the result can only be regu 
i Stute \ ! it in etent for the two Houses, under 
i Lie tl oustitutionality of which the com 
to | d the certificate of the governor of the 
votes for electors have ever been counted by the 
is teal by the law of the State, or whether, in making such 
ul before t 1 the « clal returns, the committee offer no sug 
‘ stement of the tacts as they understand them. 


this committee that doubted its power far 


the governor learn whether the 
had been counted the proper returning board. 

ere make but when the purpose 
rule laid down this Commission, 


the principle asserted this report, violate the fundament- 
law the Union, the Federal Constitution, which provides that 
tors shall appointed such manner the Legislature the 


direct; when this tribunal asked thus far and 


iry ascertain not only what occurred every poll throughout 


but purge the polls, and not merely 


ascertain for the purpose the law Loni- 


ther violence and outrage and 


intimidation have been 
ited, and bring on 


trial the entire case involving 
poll of Louisiana within the circumference of 
Tsay 


omes the last 


ni 


appointed To ¢ xplore anid 


. : A 
the such testimony, such expressing its will, and cannot here overthrown. 


learned brother Carpenter said appeared,) but behalf fort 
odd millions of people, every one deeply interested to preserve thy 


| independence of the State from the aggressions of Congress and t] 
earning and for bis integrity, and Lmay add } 


cle ral power, 
What the theory which this power supposed 


are referred the bill organizing this Commission, which has 


hink say comprehends read though the had been appointed ascertain what 


electors were duly appointed, not the sense the 
but another and sense, though this tribunal had 
ascertain step step, from the time 
voter presented himself the ballot-box until the time 
the election was over, what been its course and what had 
the votes, how many, and for whom. The law under which 
know all the surrounding the causes 
led to the framing of this bill; and we know why its language 
couched so ine \ pre SSiVE ly ol power dele rated here. We know t! sf 
opinions were harmonized not uniting upon 
had but using that which for certain 
poses conveyed mean none the expression opin 
'To exercise such powers, if any, as the two Houses or either of them 
what the purpose counting the electoral 
votes, 

Now, will the tribunal permit me, little entitled Tam 
any one, much less member this body, suggest that 
there has been great confusion ideas presented upon this subject 
learned brother, Mr. Carpenter, yesterday said this tribunal had 
judicial power; suppose was right; had 
power; was right; but had parliamentary authority 
investigate and take testimony any means pleased. 
the power legislate. And what the 
of taking testimony ? It is that legislative bodies may be better 
formed how they should legislate upon all and 
a legislative body takes testimony it takes it to inform itself, and 
hence its mode of taking testimony is loose, confined by no ru 
society, certainly reputation, carefully protected always courts 
justice. So, with wide, unlicensed and wide, 
licensed power, takes testimony when and where but, 


\ 


discharges only its duties legislative body, always for the 


pose legislation only, unless for one other purpose, and that 
inquire into the qualitications its own members, 
with that clause the Constitution which permits that “each 
shall the judge the elections, returns, and qualifications 
own members,” very familiar clause. But each House judge 
the elections, returns, and qualifications presidential 
House that Are not the learned counsel here 
induce this body exercise exactly that there 
question that they 

ask every gentleman upon this Commission, are you not seeki 
this course, concur the views the counsel, ascerta 
inquiry and testimony whether these electors have been 
elected, returned, and Let every man pause who under 
takes advance toward that result. repeat, member 
Commission can discriminate, assuming the evidence 


competent, between the power the House investigate the 


election, return, and qualification its members, and the power 


| asserted, 


Again, what happens this testimony shall 
assumed that will not controverted counter-proof? 
tainly not. Then are you undertake execute the laws Lou- 
isiana determining fact whether there has been intimi 
dation, violence, armed disturbance, and therefore whether this boar 
has properly performed its duty? that which 
exercised this tribunal? must you enter upon the inquiry 
not well leave that administration State 
laws the power count transferred this tribuna 
the power the two Houses them. That power 
exists subject other constitutional provisions; and one that 
the electors the several States are appointed such 
the Legislatures thereof may direct. How has the Legislature 
Louisiana directed its electors appointed? majority 
votes lawfully cast, ascertained and the appointment elector 
finally determined and declared the State appointed its 
Legislature, such officers having exclusive do. 

The national power count, the power what may 
counting, subject that powerof each State toappoint. 
does that power appointment the State end? does the 
power count begin? Does the power the State end 
reaches the appointment the final authority delegated the 
State the appointing power? The State Louisiana has but one 
mode expressing its will upon this that is, the return- 
ing board. may not have been the best way; but its mode 
glad 


have argument this point confirmed eminent jurist and 
ehalf ten (for whom honest judge, and was about say politician, but 


decided 
(rovernment 
deve eminent 1 his 
Now 
here are 
il 
al | 
ed tha | 
‘ thee 
r cone) 
ittent 
\ t Isha 
m q 
the State 
cerned wi 
‘ itive 
‘ wut 
‘ shill 
day 
i em 
att erett 
wid determi 
Iam unal 
1, 
fora 
enough 
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lo go 
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haps that would going too far, though think 
written the chief- the court appeal 
New who says: 

Thave al ays express d the opini 


lectors, according to the laws of ea 
tsno power to ¢ go be hind them. 


allude toa 


State. is 


tial 


€ erwl 


This opinion thus concurs with this tribunal with the 

who made the report the Senate 

that was written ? 

Mr. 
1877. 


eminent 


appears have been dated 


less was written more correct expression his opinion than 
was given interviewer, that class gentlemen 
absolutely accurate, although believe very generally 

Mr. Commissioner you understand that express 


the opinion that cannot shown that that corruption, that 
existed obtaining that autheutication? 
at ind it. 
Mr. STOUGHTON. T understand it in this way. and 
understanding one will only place mind toward 
and the right road: The State having power 
sponsib for its tribunals and the responsible 


potso 


there is no} 


| 
but | 
} 


the the power Congress ited, and that 
power count very much circumscribed, being neither judicial, 

gentlemen say, nor legislative, although itive powers are 

claimed for the purpose taking testimony, and the broadest judi- 


cial powers the nature quo warranto for the purpose 
the tinal returns the returning board. The State correct 
the frands its officers. does not appeal Congress, and Con- 
vress Will best perform its duty discharging within its 
leaving those oceasional frauds which are sometimes 
ndsometimes oflered to be proven to be taken care ot Wy the tribunals | 
having jurisdiction over 
think some learned friends within the hearing voice, 
who have been much engaged contested suits, have had 
somewhat added to by ly ing compelle al to obj et to testimony offered | 
presence jury (and the American people are the jury 
day) prove the most infamous character, when peradven 
ture the practice and performance would not come the procla 
nation! But the duty counsel make objection the 
testimony beyond the function the tribunal 
receive; and make here. 
And now proceed look some the questions this case, 
assuming that this returning board the State 
Louisiana, having the final powers attribute it, not merely 
this body the decision the Florida case, not merely the Sen- 
ate the report which have read, not merely the aid the 
opinion contained the letter the learned chief-justice New 
York, but having also the sanction the highest courts the State 


believe that there one principle settled our 
local character within State, the highest 
tribunal the State acting seasonably tinal authority. 


pretty well settled. 

therefore cite the decision the highest court Louisiana 
the subject the powers the returning board, not one case 
only, but several; Louisiana Annual Reportsfor page 
declaring the legality the Lynch returning board, which did 
not have before the electoral other returns, but unde 
took canvass and did canvass the vote favor the Grant ele 
ors without having the returns before was therefore said, 
not mistaken, the committee Congress that inasmuch 
the right board did not have the returns, and therefore had not the 
for action, and the wrong board did have the returns they 
could not count the votes either set 
Louisiana the case which have referred declares 


ct- 


he court in 


statute conferring upon the courts the power try cases contested elec- 
tions or title to office authorizes them to revise the action of the returning board. 
If we were to assume that prerogative we should have to go still farther, and re- 
vise the returns of the supervisors of elections, examine the right of voters to 
vote, and, in short, the courts would become in regard to such cases mere oftices for 
counting, compiling, and reporting election returns. The Legislature has seen 
proper to lodge the power to decide who has or has not been elected in the re- 
turning board. It might have conferred that power upon the courts, but it did not. 
Whether the law be good or bad, it is our duty to obey its provisions, and not to 
legislate. * * * Having no power to revise the action of the board of return. 
ing have nothing with the upon which they 
arrived their conclusion. 


There are one two other cases this same book the same 


and when was sought under the so-called intrusion act 
eject person who had been returned and commissioned the force 


this returning board, the court held that the commission was con- 
and that the court could not behind it. There was 
judicial power resting the court exce conferred 
specially legislative authority. Some courts have given very good 
reasons for thus maintaining the inviolability the highest and 
final returning board State, and beg leave here introduce 
two three such decisions, 


just read from 


and allay excitement and prevent, the learned 
the nation for years, that may thereby determined who elected 
have heard more than one couched under shields 
language that might not quite reach plain its 
tination, but have understood those thre they are unworthy 
the circumstances under which this tribunal was formed and 
equally unworthy of those who want its justice and its decision. 
Now, may please your honors, desire say vords 

subject these statutes. learned brother Cary 
terday insisted that this re turning board, as it has bee 
power under the laws Louisiana ascertain the 
electors who had been that power 

where, existed the governor the State under the 


Mr. 


sslouer 


Commi What is the name of the case vou 


Mr. for not mentioning 
the case of Bonner vs. Lyneh,and I read trom page Zo It was decided 
and passed upon the power the returning board 


heg p irdon 


it. 


organ 


in tween the two acts being in this, that the act of 1872 now in force 
requires that the returning oiicers shall be appointed by the senate 
while the act the persons act the board 
the governor, think, and two persons, 
ing them. That, L believe,is the only substantial ditierence between 
the two: aud therefore when the supreme courtof the State of Lou 
istana held that it had mo power to review or reverse or revise the 
action of the returning board then existing, it said the same thine as 
to the returning board now existi thi tribunal will mot 
regard the highe jude ial authemtiy of a State pa 
Mr. Were the duties that board 
stantially the same as the duties of th 
Mr. SPOUGH PON Precisely almost There is hardly the vat 
it the aet of Now, Lrefer to 47 where statut 
hial expressly authorized a cirenit court consisting of a single 
} LO pass a conte sied-election case on appeal from justice t 
conferred it certain cases, “and tall other cases une lie 
Court on i ead thie « 
of the cirenuit court, it said 
Phis is net a ea t { 
‘ i recan ea | i 
It 
Why have sensible courts adopted views like 
pose of keeping these tutlammatory cases as fat as possible outside ot 
which will to, courts justice have always held 
these questions that unless the power expressly 
egates authority to do ut, courts have no power to touch election 
tests But yet here, under a power to count electoral votes, this ti 
bunalisexpected to count the populiur votes given for the electors, and 
enforced stretch, an outrage upon bat i \ 14 ris ¢ j ‘ 
take Care hever to 
I refer now to OL [lineis, 177, where the court that 
The preceeding w | t ‘ tt | act of 
Legislature the contest could t uve tot anid t 
jurisdiction can be exercised oul ibject tot 
And then the Kentucky case, Kentucky Report 
, the court Say: 
This was a board to deter ei na upen an i \ urd tol 
constituted to examine the p ie cert Ar 
is to be organized in the case of « tested eleeti 4 for det ont 
tween claimants t ives the { er oft 
deciding who is entitled to t ‘ I courts ha ‘ iteup 
these questions or to decid 1 contests Ih of the « 
tinal and conclusive ; and this is so to accomy ut 
ummary mode of deciding cases of conte d elections, and de 
and conclusively which one of t ‘ itled: and 
portant was to withdraw the contests from the juri ction of t la 
in Newcombe vs. Kirk! iS B. Mon to pre t 
nals of justice from being irasse«l and, indeed, overwhelmed j 
tion and involved in t t 
rise, 
If there ever was an illustration of the solidit ly of ‘ 
a View it isto be found here b pore Us | here th reat i 
nature, invelving the examination hundreds lead 
ing to that excite sw, to be tenfold increased by such a perform 
ance, Which already perceive about this 
statement, involving inquiries the most 
ful character, leading leading testimony reply, lead 
ing testimony justification the returning board, endless, 
cult procurement; and all for enable this tribunal 
violate the supremacy the State, determine how many 
were cast the State Louisiana for electors; and all that the 


publie may satistied that have here tribunal ious 


q 
q 
q on of presi 


neorp rated after ird into tl revised laws of the State of Louisi 
and that proposition was presented though the laws Louisi- 
ina had ato ‘ criminated between the otticer or tribunal to 
count votes for « ctors and the otticer or tribunal authorized to count 
votes for other State misconception that law, 
andl Leal! ention to What the statute law on that subject is. But 
if it were not, if the governor had the power under the section re- 
ferred the this tribunal bound under the 
“ 1 ite to consider that power as having been properly exere ised, 

hia certitied that 

t } f | 
] t retore i } cla e, this certul ite would be 

e evidence of tl elect of the ‘ ( I Phat section is: 

t hist’ 
vel them ill 

\ tute with care know that that pro 
0 ill show, in an orderly way | trust, 
dl thed, and will also show that 
inst and making a distinetion between 
votes forelectors and those 
dt cers if Was a part of the scheme 
i it vovernor, in conjunction with the 
‘ trict judge oft parish, counted the votes, the govern recounting, 
ect mm certaim stoa prior determination of the distriet judge 
i »>Whether there had not been violence, tumult, intimidation, &e., 
ent the throwing out the poils, and, the district 
e came to that conelusion, the governor being inhibited by the 
ite from count the The governor receiving the 
was reject the poll any number polls, was 
thorized to do se and count the remainder: but he could not count 
the contested parish as having voted untilafter receiving the decision 
imyextent put into practice 5 a se heme of areturning board very im 
perfect, quite inadequate, and still a part of a general scheme in 


rovernor participated, not merely by ascertaining the votes 


for electors, but by ascertaining and certifving as to all votes. 
Another objection was ratsed, and T will di pose of that before 
proceeding Phat other objection made the learned coun- 
el, Carpenter, and very much relied upon, was this: That 
vacaney should occur in the electoral college he did not care how 
t tribunal termined the question as to which statute was in 
which still had enough left purpose, could 
| cu out two electoral votes, which ecemed to me somewhat 
! hose futu premacy he deplored as one of the 
that might befall this country, but for the ten thou- 
had been deprived their votes Louisiana. 
id answer his purpose, which seemed to have been to bring upon 
he calamity he so much deplored. Tthink he will be disappointed, 
look this the learned counsel as- 
for the purpose inquiring into this objection, that the act 
for that section 24, page the covered 
| to be held thie Stata ta fil hall be conduete 
ereol all be mad the saine manner as is provided 
N vo says the learned counsel, that cover the case of an election 
United States provides Congress may determine the time 
MONI the electors and the day on which they vive their votes, 
Which day shall the same throughout the United 
i i of Congress, section 133 of the Ri vised Statutes, each State is 
provide law for the any which 
may its college electors when such college meets give 


its electoral Then the Louisiana law provides— 


Ifa ‘ more of the electors chosen by the people shall fail from any cause 

\ rt { latt » i place at the hour of four p.m. of the day pre 
lt r meet ts 1 be t luty of the other electors immediately to 

proce ballot to suy such vacancy or vancancies. 

Mr. Commissioner HUNTON. But is not that the law of 1Ixte? 

Mr. Commissioner Li NTON, Did not the act of 1572 repeal that? 

Mr. Commissioner This was also the act 1870, the 
revised statutes 

hold that the express purpose the Constitution carried 
out by Federal legislation, supplemented by State legislation, could 
defeated giving violent tothe clause, section 24, 
when has feed upon the that will 
toin one moment. Look the vacancies provided for section 24, 


COMMISSION, 


Mr. Commissioner HUNTON. The section that referred 
pealing the section you have mentioned will found section 
says that “all other acts the subject 


tion law be, and the same are hereby, repealed.” 


Mr. STOUGHTON. Yes, that means all other acts on the sub 
election laws, for the purpose carrying the machinery 
islation within the State. 

Mr. Commissioner Mr. Stonghton, not wish 
fere with the course your argument, but will venture ask 
you think worth while spend much time the 
satisfy the Commission that section refers vacancies 
popular and can refer nothing 

Mr. STOUGHTON, Ido not propose to spend a moment, only 
refer to the three sections which are referred to by section 24, and W 
relate vacancies Which may and those three sections 
will tind to be sections 8,350, and 31, on page 106 of the covered bow 

In the revised statutes of the State which were adopted on thy 
that year, containing the scheme that have mentioned, and 
scheme under the governor was count the electoral vote 
into the revised statutes was very much divided the 
tion authorizing the district judge found page 274 


section 


leg 


he was in substance 


make duplicate, transmit one the judge and one 

/ If the governor thought the statement of riot and tumult was of 

character that the vote ought thrown out, 
the district judge investigate During the investigation 
governor was from counting the vote that poll par 
ish. When the district judge decided, his decision 
the governor could then proceed count, and 
acted always subjection the mandate the statute, which 
was that must not count until the decision the district court 

should presented; that must not count that 

question raised that inasinuch the act 
the revised statutes was not into operation untii the Ay: 
that might its own operation repeal stand place the 
adopted the 16th March into operation 
this: The act the March repealed 
acts the subject these election laws providing for 
within the State and the mode of returning votes, but repesated 
nothing else. did not repeal those clauses the act which 
always stood substance authorizing the election electors, 
changing the mode by which their election should be ascertained ati 
the vote the State had Then the act was 


1s 


think approved the 20th November, 1872, and that 
for the present returning board, adopting substantially the prior 
the returning board. 

have not troubled the Commission fully had marked upon 
notes with the different sections these laws. desire 
that will appear looking page the covered book that 
actof provided ina general way for the election electors, and 
the returning board having been abolished and with the 
the governor for the purpose counting the votes, the returning 
board, provided for the act 1872, took their place, the act 
parties, shall the returning officers for all elections the 
State, whom shall constitue quorum, and have 
make the returns all And then have the close 
the act that take from and after its passage, 
that all others the subject election laws be, and the same are 
hereby, Will any one seriously contend that the opera 
tion that was blot out from the statute-book the power elect 
electors when their election was provided for previous part 
the act general way? Will any one pretend section 
which has ample means give effect other sections the 
act, Was intended declare that that needful authority given 
college electors elect the day they assemble, need be, was 
blotted out, and that the State must lose its electoral vote because 
could not possibly then through that day with another 
objections are sometimes made they 
never been made here and think are entitled but 
little force. 

has been said that this board appointed the senat 
should consist persons. Originally that number were 
Having ceased five and having become four only 
the resignation one, said had power act means 
these four. The gentlemen who urged the objection say that 
had power act there being but four, there were five could 
act three alone, majority whom shall constitute quorum 
and have power make returns all said 
that with the power expressly conferred upon three to act alone, they 
could only act alone when there were tive and could not when there 
were four? 

Then said that the political complexion this board was not 
the right color; there should have been democratic infusion 
there has been read application for the admission demo- 


| 


ELECTORAL 


member. suppose, upon that theory, after the election 
five, two being democrats and three republicans, the two demo- 
(not improbable supposition) should have changed their 
the board would cease exist that operation! This clause 
feres the capacity jurisdiction the board. 

suppose that entirely proper and respectful this tribunal 
argue the leading questions involved here without assailing the 
reputation any one, and shall follow example that kind. 
have heard the members this board stigmatized the speech 
counsel ina way have been somewhat sorry Personally 
they are unknown here, personally they were perhaps unknown 
counsel who spoke them. They are respected 

acting such, and their determination respected and 
owed. 

example that kind was set very celebrated case where 
the question arose, 1792, whether George Clinton Mr. John 
Jay was elected governor the State New York. There, the 

embers this tribunal may remember, there was 
the ballot-boxes the State New York for Mr. Jay. 
sheriff appointed carry the votes one county, giving 
ority some four for Jay, was whose term 
had expired for few days, one having been appointed 
sueceed him. Mr. King, an eminent lawyer, advised that he was a 
proper Inessenger to carry the votes, be ing sheritl de Jacto. Aaron 
Burr advised was The lineal ancestors the 
party to-day adopted the views Aaron Burr, threw out the county 

and defeated Mr. Jay; and inasmu@h the canvassing board 

tinal and absolute power who although 
was made the Mr. Jay induce rebel 
the decision, vex the State New York for years perhaps 
with the judicial question of who was elected, he declined to do it, 

that this tribunal final and absolute power 
mine the qq stion, and he chee rfully submitted to its exer¢ ise: and 
moreover, added that man, set men, did wrong who did 
right under the law, holding the that justice the law ex- 
ecuted, and not that wild and unlicensed thing which 
justice, but the law executed, law may be; and 
whoever executes the law, if he be empowered by it so to do, is enti- 
tled respect, and his determination tinal, must stand unre 
sisted. You invade the domain State jurisdiction than 
you can direet your marshal enter house and take property 
And who invites any departure from that respect 

justice, and who denounces judge who has discharged 
debe because it does not snit the prejudice or poliieal Views of 
nother, speak his name come into his presence. 
Such was the teaching Mr. Jay 

heard said that the law authorizing what the learned 


the one the ablest, one the purest, and one the 
most distinguished men belonging the democratic party this 
Stevenson, upon authority solid 

onal pass laws for the purpose protecting men from violence 
ind the polls, then have been under for many 
for this purpose reports committees the 


ume conside ring the question the in- 
timidation and violence anelection where the sitting member re- 
ceived 10,068 votes and the contestant 2,796; and allude apon 
the general question that such legislation have 
right all States and countries, but especially right that State 
where 1868 lesson was taught which led the legislation now 
hefore lesson writte blood, was said the learned 

Senator Howe] who addressed you lesson taught 

Congress, two thousand people, where whole parishe were 
franchised side. horror has been expressed outrages like 
that. Great horror expréssed for frand, perjury none for violence 


and While Louisiana was teaching the lesson that led the 
Legislature pass this act, the State New York was teaching 
lesson its chief ity which led the Congress this country pass 
the law to take care of elections for members of Congre ss, because 
1868 25,000 votes were manufactered—we all know it; 
authentic history—in the city New York. The were needed 
carry the State the carried 10,000 governor was 
elected them; President was hoped over and 
iging the scene was individual chairman the State com- 
mittee whose name will not mention, and his instruments the 
New York who actu: manufactured the votes that led the 
legislation all know. Such legislation cases fraud and vio- 
lene eand murde ‘rand outr: ige had become necess ary 

the report Senator Stevenson was said that illegal vot- 
ing was trifling wrong—altogether venial offense—in compar- 
ison with the overshadowing intimidation and violence 
upon which the burden his evidence bears.” 


from the committee the Hen 


report cites for his authorities the 


I ISL ¢ ilit We 
have common law; and says: 
that « f to 
* * * l ‘ 1 al 
i I Kt ae 
ito ru it 
access to the poll or f rred e! vs f t 1 « to 
exereise the elective franchise, there stion made as to ot voles 
atlected by this bribery, violence, or intimidation. 


Louisiana under the statute said 10,000 votes were 
thrown out by the returning board, and my learned brother yesterday 


said appeared for those men state the problem; 
think after what been said state the problem that was 
solved in Lonisiana by those who THT re L the elections there In 


forty parishes there was 6,097 republican the remain 
seventeen parishes there were colored voters registered and 
16,253 registered white What you suppose the problem 


be solved was?) Ilow to get a majority to overcome the 6,000 republi 


can majority the forty parishes was the Out 
what material? Sixteen thousand ¥ te votes registered to 20,000 col 
ored. Was the problem solved ? fa Hlow ? Does any manin this 
court-room believe thatthe problem have been peacefully solved 
by 12,000 majority with 20,000 colored voters to L6,000 white voters ? 
What became of the 16,000 colored voters in the seventeen parishes ? 


appear for them, imitation learned friend. Were they 

iin, five of these parishes had 13,244 registered colored voters 
5,134 white. The problem was what? get major 


of 4,495 } ry Ineans of 5000 white voters to 13,800 colored. Was if 
solved ? Yes. Ilow? Let the record of the tive parishes é 
Solved by bloody hands. Talk to me here now about the ch: 
fraud, disfranchisement of vote rs! There are two sides to this ules 
tion, and if you sit here to go back and canvass votes you sit here to 
administer the laws Louisiana, and you will administer them 
learning who have been disfranchised and what was the lawful vote 
that State harmony with her laws, and not harmony with 
the will any 

I will not trouble » Cor ission further ¢ xcept to say,as to the 
objection made the electors because they held offices 


the State government when elected electors, that L conceive there i 
here no disqualification whatever. The constitutional provision in 
hibiting the holding and the exercise two refers only 
under the State constitutia@n to ofli Ss ment aon inthe State con 
stitution; and on that subject [desire to call attention to a case to 
found Louisiana Annual Reports, page 

I now leave it to my learned brothers to make such observat 
upon the questions presented they may see 

Mr. SHELLABARGER. Mr. President and ventlemen of the Com 


mission, know how weary you must be, and with extreme 


that address you. this retleetion with 
which may all sustain ourselves this protracted trial, that 
shall probably never haveto go through suchan experience again, cer 
tainly never such experience again relates the matter 


already experienced and observed your kindness, that you 
shall endeavor, Mr. President and gentlemen, to eschew everything in 
the way of an attempt at extended elaboration, to try to state, if | 
can, What seem the points which this case now 
presented must 

Of course, at the very threshold of your inquiry now is the que 
tion, what are the statutes which have been enacted Louisiana 
under the authority the the United States 
ing the appointment electors, what are the statutes which were 
foree this last year governing that matter? friend who has 


just taken his seat, has gone over that has been gone over 


others; had desi discuss it; but will omit any 


extended analysis the statutes. will venture make this 


ment, gentleme after you have gone over the 


have looked them all their parts, you will 


One of your body said to me a day or two ago that you had proven 
Commission and that the members thereof were all great men. 

The PRESIDENT. There has been no vote on that question, 

Mr. SHELLABARGER. Now will venture the prediction that 
when you over these statutes you will unanimous upon another 
subject, that that the act did govern the presiden 
tial You will unanimous the opinion that that pro 
vision the revisory act which provided for the canvassing 
the returns the governor, was repealed and was 
will unanimous upon that subject very plain 
reason that that aghon on which made the governor a canvasser for 
the purposes of the election was inconsistent with the fiftv-fourth 
section the session acts which expressly provided 
tribunal for all elections, includ ne lectoral elections. 

There is not a particle of difficulty or donbt or obseurity upon 
either one the propositions that have thus You will 
also I think be unanimous upon the proposition that the election 


1 the report made by Mr. Stevenso 
tion case, in wh l 
| 
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la ‘ 1~7 t ] i i ery oF 

Ve l ln ‘ rt 1s is that in 
totality, such a revis V uct salways ce dered to repr il and to 
take the pl ceof the acts that it revises in se fa isit purports so todo 
Wits scope. But a more conclusive reason per 

haps than even that is that its express terms in ssection 2, mn se 

l res that this returning-board shall be “the retarn 
leat held in the State,” and you have simply to 

xpress wording the any authority for 

main regard to either one of those prop 

OsIt lols, Now thu other one left the jlestion Whether the 
consequences of the that Ihave now pone lead me 
result hurtful the position that take this case re- 
ward to this, t vit, that that section of he act of 1°70, L mean the 

revisory act wl ho pro les tort nes caneies Inthe electoral col 
lege, there! the predicament that are 
superseded and swept away the act of TO, that in | 

revard to the governor canvas r the vote 

Now. airs, it is never is never manly, it is never lawyerlike, 
rreat dis onor in asmallone; and it would be eminently un | 
vorthy tha esh undertake toavoid every possible consequence | 
not the slightest difieulty, thoughin that Lmay be deceived. } 
My question at the present moment is how can T preserve and keep | 
in force that provision of the act of 1870 revising that of which 
pre les for | the clectoralcollege, consistently with what T have 


exceedingly benign, canon of interpretation that a law is never re- | 


pealed new act either expressly done unless the 


repugnance be such (and now Tam using the very words of the Su- | 
preme Court of the United States, at least half adozen thoes repeated 

in the most solemn judgements) that it is impossible for the two acts | 
to stand tovether Phose words are 10 familiar, so thoroughly estab- | 
lished law, that they have become the formula statement upon 


the preceding one the two cannot stand together. 

Another rule of interpretation equally salutary, equally wellestab 
lished, equally familiar, you will find stated in the ease of The United 


States rx. Kirby, 7 Wallace, pages 482, 486, and 457. 


ine aet shall not, where the prior act Is not expressly rey. aled, repeal | 


impress this part statement upon the memory 
every or { Phere f course nothing new in that ease. as you 

{ of Domat’s rules, « of the American 


place for interpretation except where the words are susceptible 
Wherever, then, the business the interpreter comes 
has rule for his guidance this, and 
that wherever interpretation would that 
absurd the publie welfare, that interpretation 
will never be tolerated unless its escape is impossible, 

possible the conelusion that under the legislation Lou- 
Loni lata was inchised ? 

gentlemen the other side who may suppose that this act 
repealed which vacaney the college can filled 
filled all, show some statute that upon you, either 
direet provision any fair interpretation, the conclusion that 
Leuisiana has been disfranchised in these processes of legislation. 
There nothing, absolutely nothing repeal that 
provides for the filling vaeancies under the law 1868 and the 
law except the repealing clause which these 
words: 


That this act shall take effect from and after its passage, and that all ethers on 
the subject of election laws be, and the same are hereby, repealed. 


Is it possible for the act of 1270, providing for filling vacancies, to 
stand consistently with that is, you are bound 
your oaths and all the rules interpretation let stand 
first, because the rule stated that not make work 
implication you help it; second, because you 
make work arepeal you work adisfranchisement the State. The 
provision for filling the electoral college not elec- 
tion law all inthe sense that that language there. Taking 
and legal sense that repealing clause. filling 
vacaney where there was failure, the gentlemen say, 
say Where there was vacancy under the provisions these acts 
Congress the vacancy and this legislation the State. 

Mr. President and gentlemen, having said that much, you are pos- 
regard what you will find out for yourselves when you your 


chamber, and take the next step this The law 
force; governed thiselection; and the provision for 
one that was resorted and was force. 

ought have added way abundant caution the 
tion which was moment ago, another rule interpretat 
exceedingly valuable here, and that where statute 
received what your Supreme Court calls practical construction, 
and has been executed according that practical construction 
every case doubt, that exceedingly valuable. The Supre 
Court the United decision that will hand up—I thin 
that has been given law conclusive. This law 
filling vacancies has been practically construed as applicable to the 
presidential all the elections that hav been held 
upon the statute-book have been conducted under it, there 
ing in faet two. 

take next proposition. have not deemed necessary 
marking out part the work take these propositions any 
opportunity there left for doubt, dispute, debate regard 
the question of the power of Governor Kellogg to certify this ele 
add what was said Mr. Stoughton, whose 
has just been concluded, the way refreshing your 


ories, the words the Supreme Court the United States upon this 


point that are exactly apposite, completely conclusive here, 


regard the question which was the 


ment Lonisiana, and which was entitled make the 

Mr. Commissioner Shellabarger, before 
that point should like ask you there are any the sectio 
the law which you have been just commenting, 
you claim are not repealed the repealing clause the law 
except the one you referred about filling vacancies 

Mr. not gone over the law 
therefore cannot answer that question for not know 
not having any concern about any other partsof the law except tho 
that were involved this answer generally that 
stand that examination will result finding that all the proy 
ions are superseded without exception the revision 
Then your question means ask what part the leg 
lation alive, answer that analysis has not 
such toenable answer except the case hand, and that 
that the section relating vacancies has been 
the fact that not within the repealing not 
being matter holding election; and second, has not been 
repealed because would disfranchise State; third, 
not been repealed because it is possible to stand. That is wl 
position that 

Mr. Commissioner The law 1270 entire revision 
the whole statute law the State this contains pro 
Vision the presidential electors meeting, how they shall 
their acts, and like class provisions. 

Mr. ask Mr. Commissioner PAYNE whether, 
his inquiry the law referred the general eleetion 
the electoral election law which are two independ 
ent acts? 

Mr. Commissioner PAYNE. May they not laws 

Mr. EVARTS. They are two independent acts, found the session 
laws the same year. 

Mr. Now, Mr. President, take the language 
the Supreme Court the United States that has been 
often referred to, Luther vs. Borden, and Lapply these 
words 


It rests with Congress to decide what government is the established one in a 
State; * * * and when the Senators— 


And especially this that invite your attention— 
and when the Senators and Representatives from State are admitted into 


councils the Union, the authority the government under which they are 
pointed, as well as its republican character— 


Note, for here are two objections, first, that the State has not 
government was not the Supreme Court replies 
that that when members are admitted the councils the Union 
the authority of the government under which they are appointed, as well as it# 
republican character, is recognized by the proper constitutional authority, and | 


decision binding every other department the Government and cannot 
questioned judicial tribunal. 


said, gentlemen, that that language was absolutely 
this whole question, and is, unless the made Judge 
was, Well, that says for Congress determine, and here are 
Congress for the purpose having you determine the thing the 
other way.” Now plainly and most manifestly the 
founded error, first, because you were Congress, with all the 
sovereign powers Congress and could make law, still you could 
not make your act post facto retroactive. that thing was 
November, 1376, State the recognition the two Houses, 
the action the Executive under the act 1795, the fact its 
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passing laws and taking the government and exercising it, all 
the facts that make and create State this Union facto and 
will friend have the courage, not say the temerity, tell this 
Commission that even Congress can take that away and rob the 
State post hac action its capacity was held the 
day when the election was made? 

come next the question the ineligibility that alleged 
wrought certain these electors the fact that certain 
them held State offices. Let take now and let make illustri- 
ous, speech, quotation. know has been quoted 
hundred times, that has become familiar you all; but the 
oftener the better, because, first, the excellence the 
itself; second, because the time whence comes us, 
away back the very morning our life nation; and, third, 
and perhaps especially, comes from one the most illus- 
trious the framers the Constitution. mean Charles Pinckney. 
that made the bill that was pending Congress 
proposing make commission something like this. 
now reading from Mr. Pinckney for the purpose showing you 
that was not the design the permit the States 
any method add subtract from the the presi 
dential electors. have now reached the point that said dis- 
Kellogg and one two other men beeause they hold State 
oftices, and wish make use what Mr. here states upon 
that order that may use what states other con- 
nections, will read well what stated other points upon 
that one. says: 

Knowing that it was the intention of the Constitution to make the President com 
pletely independent of the Federal Legislature, L well remember it was the object 
tis at present not only the spirit but the letter of that instrument, to give to 
meress no interference in or control over the election of President. It is made 
their duty to count over the votes ina convention of both Houses, and for the Pres 
dent of the Senate to declare who has the majority of the votes of the electors so 
transmitted. 

It never was intended, nor could it have been safe, in the Constitution, to have 


en to Congress thus assembled in convention the right to object to any vot 
even to question whether they were coustitutionally or properly given. 


lhis right of determining on the manner in which the electors shall vote ; the i 
juiry into the qualifications, and the guards that are 1 


ol 


ecessary to prevent «lis 
ialitied or improper men voting, and to insure the votes being loyally 


Iven, rests 
ind is exclusively vested in the State Legislatures. 


When come read this, reminds that friend who sits 
before drew his wisdom from this speech, for 


almost verba the language his report made 


If it is necessary to have guards against improper elections of electors and te 


institute tribunals to inquire into their qualifications, with tho State Logisla 


tures— 


That just what you said with the State Legisla- 


tures— 


ind with them alone rests the power to institute them, and they must exercise 
it. To vive to Congress, even when assembled in convention, aright to reject or 
uimit the votes of States would have been so gross and dangerous an absurdity as 
the framers of the Constitution never could have been guilty of. Hlow could they 
expect that in deciding on the cleetion of a President, particularly wher 
election was strongly contested, that party spirit would not prevail ai 
every decision? Did they not know how easy it was ‘ned ng 


such 
d govern 
joctions—e 


Very easy, have found out to-day, for there are piles, 
them here— 


how easy it was to raise objections against the votes of partienlar electors, and 
that in determining upon these it was more than probable the members would recol 
lect their sides, their favorite candidate, and sometimes their own interests ! 

These being the avowed reasons for introducing this bill, T answer them by ob 
serving that the Constitution having directed that cleetors shall be appointed in the 
manner the Legislature of cach State shall dircet, it is to be taken as granted that 
the State Legislatures will perform their duties and make such directions as only 
qualitied men shall be returned as electors. 
zen being an elector are very few— 


Now note— 


The disqualifications against any citi 


The disqualifications against any citizen being an elector are very few indeed; 
they are two: the first, that no officer of the United States shall be an elector; and 
the other, that no member ef Congress shall. 


Having read that, have the indication the point now 
upon, that was for very wise reasons that the disqualitications 
imposed upon the electors were very few; also, have indicated, 
what plain course upon the face the instrument, that the 
Government the United States, the Constitution itself, was the 
only authority upon that subject and that the States can 
exercise none whatever. 

now pass another Let refer you the language 
Mr. Cooley, his Constitutional Limitations, page 64: 


Another rule of construction is that when the Constitution defines the ciream- 
under which right may exercised— 


The electoral right here— 


or & penalty imposed, the specification is an implied prohibition against legislative 
interference to add to the condition or to extend the penalty to other cases. On 
this ground it has been held by the supreme court of Maryland (4 Maryland, 159) 
that where the Constitution defined the qualifications oilicer was not the 
power of the Legislature to change oz superadd to them unless the power to do so 
was expressly necessary implication conferred the Constitution. 


that both the most obvious reason the and the 
authority Mr. Pinckney, one the framers the Constitution, 
stating why was that few were imposed 
the holding of the electoral office and also by the decisions of the 


} 


courts and every possible 


rue 
that the holding under the State government neither nor 


add more, that the Congress itself 
unlimited, except, Mr. Pinckney 
cations. 

Mr. Commissioner THURMAN. Wonld unconstitutional 

Mr. citizen the 
you ¢an any account add subtract from the provisions that 
the Constitution has made pon the subject of qu tlitica 

Mr. Commissioner THURMAN. Could then a State sel 
for an elector? 

Mr. the 


elector, must bee 


add subtract from 
they stand, broad, wide, and 


states, two solitary disqualifi 


for 


State in which he resides ? 


ct an alien 


State may not choose alien for 
the constitution has prohibited it. The 


Constitution the United States has not prohibited has, 
Mr. has expressed it, made but two prohibitions. was 
long whether the States could appoint their electors 


act the Legislature, but long ago that 


is settled that there was 


of the power of the State in regard to tho 
ut. That there was aprovision inregard to 
what the qualification the electors should be, think express 
and plain upon the veryface the Constitution, and 
being named this excludes the addition ot! 


wo disqualiti 
hers, Whether 
Tam right not upon that not very material for the purposes 
this discussion, because the question put the Senator does not 
arise In this case. No such extreme case has occurred here, and itis 
abstract proposition. 

The next question propose consider whether the returning 
board was organized was good returning board, mean 
there ought to have been five, that spoils the board and renders it in 
capable action. Now without any elaboration permit state 
the authorities and the propositions upon which rely that regard 
In the case of Gildersleve rsx. The Board of 
Practice Reports, 201, you will find case 


where the court held that 
a board composed of ten persons with power to fill vacancies could 
by a vote of five of its members remove a 
when there was vacancy the 
they could act majority, and five was majority 

I have selected this case simply because although a dee 


superintendent of sehoot 


board, 


inion of a 
common pleas judge, the facts happened exceedingly like those 
the case are dealing with. was case where the num 
ber was fixed statute ten; was where there was 
the time the action; was acase where there was 
fill the vacancy the was case where they failed 
fill the vacaney and was case where had they filled the vacancy 
the vote which the act was done, wit, tive, would not have 
complished the removal. There the court was brought square 
the very whether that board thus constituted 
the exact case with which There the court says that 
private all must meet and consider, and then 

But where the powers to be exercist 


dare a continneus trust or duty confided to 
designated persons the discharge the public trust not int 
through the death or absence or inability of any of the pers 
cise of it is intrusted; provided, there is a sutliciont num 
deliberate and in view of the possibility of the di 
what course is to be a lopted. 


4to Whom the exer 


verte counter together te 


Vision of opiiion to decide 


I said that this was the decision of a common ple is judge. 

Mr. Commissioner whom was the opinion delivered 

Mr. SHELLABARGER. by Judge Daly - but T want now to say 
for Judge Daly’s opinion and for his authority that he has quoted 
what have read from the very highest sourees the 
you the cases from derived it. You will find first 
the case Blacket vs. Blizurd, decided found Barnwell 
and Creswell, pages 856 You will find the same principle 
Cooke Loveland, Bosanquet and Puller, also Rex vs. Bees 
Term Reports, also Grindley vs. Baker, 
and Puller, 220. You will find the same thing in its legal effeet laid 
the same thing decided the great case The People Cooke, 
Selden, That was case where the court decided that 
absence the election board did not vitiate the 
That one the leading American quoted every where 
ever since was decided great many points, and, there 
fore, isso long that will ask make note the place 
where you will find the fact especially stated as to how that board 
was organized the dissenting opinion Judge Taggart, pages 
and There you will find that the board held election when 
but two out the three were present part the tune and other 
irregularities appeared the case. 

You will find the same thing decided The State rs. Stumpf, 
Wisconsin, 579, where two out of thre e judge s were held to be com 
petent hold The same you will find decided 


The State Louisiana, Louisiana Annual Reports, 419, decided 
1349, where it was held that when the power of amotion was conferre ad 
upon two-thirds the body, then two-thirds quorum were capa 


1G lowa, 


ble acting. 
where the same thing 


in 10 Wendell, 6 


down. 


So also in a case ual in 


ELECTORAL 


‘ il } trib il « 
of a quoruin is Com t to ta the publie 
ll net be suttered to be arrested or put i bv reason 
of the death or the absence of any member. I lie i is | d down 
in the case of Gildersleve is the law npon tl ‘ ect, 

you examined those cases so as to y Whether the board was tull, 
that the number req law had absolutely 
aud were in existence, or whether there was a mere absence ? 

Mr. SHUELLABARGER Tat er that, and it is a very pertinent 
ry, they are not with they case bar 

tiki eu i reu iol ae as to create 
in actual vacancy; and the rea ing of the court is entirely in 
upport our that the interests will not 
imperiled nor stopped by absence, whether that absence be cansed 
by death or what not blieyv ¢ pio that very lar rage, 80 us to 
show that it makes no difference what 1 cause of the absence is, 
bunal disposing of public and political rs, it can act by a major- 

t When a majority is present Phliat ist law of this body, and it 
no dilference, s you will see by reading thie CUuses, Whether 
i ‘ emca ed by death or liat 

Mr. Com oner ABBORT, l pret the questi n, Sir, because there | 

‘ resp ible cu Il am sure y e the courts have holden 

the board not full the action will not bind, because 
that the board provided 

Mr. SHELLABARGER I am very mueh ob] 1 for the sne 


Mr. Commissioner THURMAN. would not interrupt you 


should | 


ask you a question. According to my recolleetion all 
the anthorities vou have read are very good law: but do they touch | 
the case where the board is required to be constituted of different | 


Where the statute creating requires constituted 
different and requires certain persous constitute 
practres one eller it exeludes the other clement ? 
itt very nature and by the necessities of the case directory, and 
it chow oto the « itial power of the body, You must know | 


that from the very common sense of the case, because how are you to 


hetheragma wcratorarepublican are you to tind 
Whether his p ‘ yesterday, to-day, or to-morrow Itis 
tobvious, | ily your le ‘ pore co ane cellent le 

itmust beso, that that is adirectory provision to be abided by and | 

performed in good faith, and if not performed in good faith and it | 
there were no re i for its being omitted in this case, then it want 
ef reprehe ble and to be condemned; bat it does not vo to the ju- | 
riselicty of the body. ] wi state here, Mr. President and ventle- | 

What Gentlemen have been talking about 
the testimony they propose to give. Now let me state the testimony | 
that 1 propose to veal you open this door IT shall prove, and say | 
professional honor, that these gentlemen—and they seem 
tome gentlemen the very highest character—have not fal- 

Hied tome, bwill prove, if you compel us to go into this door, that } 

e tendered again and again the filling of that vacaney and it was | 
refused every and there were eral whom the application 
they did not want mixed with the troub- 
lous atlairs of Louisiana and the long labor, or some such reason as 
that. Lonly say that. in pa ing, torepudidate and repel these inces- 


sunt that have the way denunciation, 
Where Lhave; and deceived net fault, but 
is the fault of the gentleman whostated it tome, he be ing one ol the 
leading members, not the president, of the board. 
come the next point that marked brief, and 
t 


that proposition that friend Senator Carpenter 
tach some consequence to, thou rh Il do know that anybody else | 
his side has diseussed it; andi the proposition that 
these functions the returning board Louisiana are judicial 
theirnature, that they could not underthe constitution of Louisiana be 


conferred, except on rcourt,and that henee this law roes by the board 
for that reason Let me in the first place give your honors a reference 
to the ease of the State rs, Hutty, PL Louisiana Annual Reports, 304, de- 
cided give you the date the decision order that may 
get you away back the unhealthy that are have 
pervaded and attected these courts since the rebellion. In L856, when 
the State constitution had provision, every constitution has, 
the judicial parts the 
overnment, keeping them separate; away back in 1856, undera con- 


the executive, the legislative 


stitution that prohibited the exercise judicial powers anything 
except the courts of Louisiana, this question arose in the case of The 


State vs. Hufty. There an address was made—that was what it was 
called—an address by the Legislature to remove Mr. Hufty from the | 


ofiice of sheriff to which he was elected. One of the grounds for re- | 


moval was the very ground with which we deal to-day, to wit, th 
his election had been carried violence, intimidation, and fraud 
was alleged that there were organized bands men that broke 
the ballot-box, disturbed the election, and prevented its result 
fair. The counsel that made the point directly that that 
judicial question, that could not tried the Legislature, 
that the law providing for such address was unconstitutional. J 


court decided this very question that was not judicial but was 


inistrative process—that was the word of the court—and w 
entirely competent committed the Legislature, and that 
was therefore constitutional. 

Phen Lgive you three other cases: the ease of Collins rs. Knoblo 
Louisiana Annual Reports, 263; TheState vs. the same 
also Louisiana Annual Reports, 90, every one which 
the validity laws power the returning board 
them, was the question and expressly made; but was 
volved each one these cases, the one Annual Reports bei 
under former constitution, because that was about the othe; 
under the present and under the law all holdi 


that this valid law and that the judicial powers, 


the quasi-judicial powers, the court calls them, that are conferr 
upon this returning board are entirely competent 
der the constitution Louisiana. 

Then upon that question—that local question the constitut 
and laws Louisiana—you have the three times, nay 
Times over, pronoun ed under similar constitutions by the court of ly 


resort the State Surely that ought enon 


upon that. But pardon again way making 
double sure” for adding them other First tal 
Cooley’s Constitutional Limitations, page and use his word 


proposition that boards canvassers act 
our States, he proceeds : 
This is the general rale, and the exceptions are those where the law under ¥ 


the canvass is made declares the decision conclusive, or where a special statu 


board is established with powers of tinal decision 

So that according to the authority of Mr. Cooley it is perfectly cor 
petent for their Legislature to confer the quasi-judic ial POWers pro 
the board, and where that is done by the State statute it is final, 
neither quo nor any other trial can you reverse 
cision the returning has been decided 
four cases that have now given refer also 
rs. Shackelford, Reports, 642. There also 


Metealfe, Reports, vs. Magowan, The 


State Reports, 114; The Commonwealth vs. Garrigues, Penns 
hia State Reports, p The Commonwealth vs. Leech, 44 Penns 
Vania State Reports, ) 
every one these cases there were special statutory 
most them they were not the Stat 
it happened to be one of the courts: but in every one ol ther 
whether they were special statutory tribunals whether they 
courts, was held, just as Cooley that wherever or wheneve) 
special tribunal the one try, this does, 


ds 


supreme court Louisiana the old ease Annual Reports 
apart the political machinery your country; and 
fectly competent unless the constitution the State otherwise pro 
vides confer upon these special tribunals; and that wel 
settled anything that settled our law. 

Mr. President, how long have been speaking 

The hour and eight minutes, exact. 

Mr. add now the authorities that 
were read friend who preceded upon this subject the 
the acts the returning board Louisiana, and alse 
upon the question have just passed over, wit, that 
tent bestow this power upon this special tribunal, and not 
read one, the State the relation John 
Bonner Lynch, Louisiana Aunual Reports, page 
and case Collin vs. Knoblock, Louisiana 
ports, page 263, and also 13th Louisiana Annual Reports, page 
court over very thoroughly and and, think, 
very strongly state the law Louisiana upon this subject; but 
whether strongly not, for the purposes this tribunal the judg 
ments the Supreme Court the United States making the laws 
the States and their interpretation the local courts the law 
this tribunal, you are bound abide. 

Gentlemen, have gone over these various 
really seems all frankness and fairness statement, 
the only question there is; and that decided what you have 
just decided the case Florida, and that whether not 
competent for you behind the action the returning board 
Louisiana for the purpose finding out what happened its exe! 
cise the jurisdiction vested the statute. need not restate, 
indeed will not, what has been decided the Florida know 
that the and law that case has decided all there this, 


7 
| q 
| 
| 
| 
| 


appreciate legal principle all, except the question whether behind the about our position 
that Louisiana returning board was one authorized valid law being one law, morality out evi 
exercise the jurisdiction that undertook denee 
Mr. Was offered the Florida case But more than that, not forget that friend, Senator Carpen- 
prove that the State board Florida were actuated ter, said last and read the prove it, 
corrupt motives whatever mistakes they were said have made? the courtsof the United States law besto 
this case directly offered prove that the motive the board ing jurisdiction upon the courts, have power try which 
doing these alleged wrong things was two men has been the United States 
Mr. Lunderstood, your honor, that the proposi- Did not say not statutes you? 
tion in the Floridacase offered to prove—without designating whether | Did he not take the ground that there was h power to-day; and 
tion onthe part the Florida That was the with his retry the sto who 
roposition, prove conspiracy and corrupt motive action the ike not 
Now come the consideration that question far shall into the Unit 
discuss all, because shall assume now the remarks that 
about make that the Florida case decided nothing. That that King Jam regard 
q the assumption we are compelled to adopt because it is adopted and ] add lle said the book was 1 thi 
: this debate is conducted and the whole case is conducted on the idea | i rw lead are These objections on the 
that nothing has been decided Florida case. Now let state find 
hat understand the main question foundation inquiry that the the executive 
have reached, and being assumed that the law there could not 
that this board had the functions that the second and third thing that 
tent for this tribunal to inquire into the method of the exercise of | | 5 | Caryn » de se 
jurisdiction that the board did possess ? Let me restate my propo I bine gurncot bie ven dl these ge 
sition. It is really the same question, very much less clearly stated, that Mr. I ‘ ‘ 0 
fy who was duly elected to the offices in the State, including that | such strange positions se lemen most eminent are d en in thi 
elector, that being the jurisdiction the board, you have the frantic endcavor fromthe the law. 
power this tribunal try the question how they reached the Now, you will pardon me, read this point one single 
result that they did reach? thority and then will tronble you with becanse 
it when we deny in this stage of inquiry and in this tribunal the | ease of Talseman Reeve fl Pennsylvania State Reports, 39 
power of going behind the finding of that board, the charge that we | It was a billto restrain the defendants from u re election certi 
mit, has not even the semblance fairness nineteenth ward 


ind among the grounds for the in 


Why? Simply concede his friend, junction were: 
Mr. Carpenter, has furnished with reply all the loud denun- That when the ret made without 
ciations which indulged yesterday and withmy friend Stough- thority law, and the 
ton say that too was surprised the language that was funct board, 
brought into this high tribunal when undertook denounce four That brings squarely your biggest question, the want au- 
men that probably never saw four villains thority the 
the language was not worthy friend. surely not worthy That this board 
all because begging the whole question say That another big thing 
that you have right try the question fact that discloses this That even these etm reached the board any lawful way, but 
fraud this tribunal. said moment ago that begged the surreptitiously and certificates, and the bill alleged that the 
not long ago decided lis honor Mr. Justice Wallace, tirst proposition these word 
him away from the bar, Justice FIELD met that court, law- votes and 
would, that one the cases where you cannot show seem turn 
have been strange logic and stranger law for Mr. Carpenter 
have got and insulted the court saying, You are nine villains While that, let make use 
and conspirators undertaking shut out the light truth from the There was case where the returning were required meet 
courts the would have been just worthy, though, and make their return within certain time, and were also required 
as this remark here to day. to have their meeting at a certain place. It does wresoim thi 
take the case, Field vs. Seabury, action eject- report whether that certain place was pointed out statute 
had been got through the Legislature fraud whereby the haps Judge who, think, was that bench the time, 
grantee under the fraudulent deed brought himself within the enable know how that was. any rate, the 
gory persons whose titles land were contirmed act Con- appears the report. There were two defects the return; 
gress. got his grant fraud the Legislature. brought was that the board til second was that 
himself within the category. His opponent sought set the met the wrong place. The Pennsylvania 
fraud; but no, said the Supreme Court the United States, not that meeting that time and 
true that fraud every forum vitiates everything; you are the that place, that they conld not reason mob 
wrong forum; you must attack this thing the right place. they could perform that and 
with to-day here and now. Gentlemen, insult your in- that for the purpose stating this, and want state 
telligence say that, because mere counters, mere ministerial all, for probably not have time the question 
officers, you cannot into frauds, therefore here attempt but lay down and state carefully that 
cover fraud. provisions regard the sending their being 
Look for moment another light. This argument the tached with wax, regard the time their taking, are 
gentlemen contains itself utter felo se. How wide-mouthed like this the Pennsylvania State Reports relating 


was their declamation when they were talking you about the fraud they are directory, and they are not jurisdictional the sense that 
the returning board Florida. What was the fraud? was word applied the trial private rights the Let 


fraud which was committed them, they being mere ministerial of- restate it, and perhaps little form, for wish leave 
usurping jurisdiction and going behind the returns from the your minds, worthy being left. 

counties and undertaking throw out votes, violation law. this political process, becanse govert 
There, friends, case that sort could not inquired into ac- ment from private tor 

cording your law. Abide your law; stand its logic, and that, law that any affirmati 

take its consequences. right, and right becanse what ment this kind which not accompanied 

you put into your report 1873, wit: that the two Houses com- negative words the thing from being 

bined have not the power quo warranto court. Youcould not time another way, not such 


| 
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provision net done the time and way 

| teal { evel h case the law is directory. Ido not Say 
the tothe returning atlidavits can dis- 
pensed i! I y the tl s required can be done at other times 
ot on as the violence will sulfer them to be done. 
Gent the reason the thing. possible that you 
to vote lat tl e time rendered it impossible for the oflicers 
they cannot do tt at anothertime! Beware before you come to such 
clusion. If mu will doit in the face of the law. You 
will find Parsons, chief-justice who stands his illustrious 
fame next Marshall perhaps his peer, declaring 
2 Massachusetts Repor that whenever one of these laws con- 
tains no negative words and the provision as to time, place, and cir- 


does not the essence the transaction it, 
ion directory merely. 
Shellabarger, should like 


her that not the essence the transac- 


in every such case the pro 
Mr. 
youa question, 


k wlu 


you make the provision that “any person inter- 
ested inthe reason being candidate shall allowed 
hearing making application within the time for the forwarding 
the returns 


in the offi 


of said election 


give the person interested 
the opportunity for hearing the power complying 


with the requisition that shall make that application time, 
must he not find onthe copy sent to the clerk’s oflice notice that the 
validity of the voting at the partic ular polling place or particular 
parish drawn question other words, can the essential 


interested otiice 


rivht the person the heard before the re- 


turning board preserved you regard this merely directory, and 

answer that first saying that that 
it being a mere suggestion going to convenience, it is not so of 
time shall forbid that notice being 
other way 


not essent 
a sugvestion addre 
useful provis 
but 
‘ enee at the 
the candidate some 
or in that way at some later date,or in some way that is 
that shall have the opportunity the language 

the statute have his hearing before the time for making returns 
shall have expired. seems me, not, 
| wecepl the conseque nees of its not being. If it is not essential at 
the case that should maintain the proposition that 
till believe the law, and this tribunal. 
about, when Mr. kindly asked the question, take 
this case: Take the case the jurisdiction the act 
175 on the President of the United States to make proclamation and 
require There you remember 
if isa constitutional provision that interference can only oceur upon 
a vote and request of the Le 
or the 
us it did com 
the 


the summons, 


urate 


Is An answer, 


rents to Tse, 


lature, the Legislature session, 
not insession; but yet when the time came, 
insurrection rendered for the Legislature send 
When the Legislature itself went into the mischief, was 
apart of it, md when the exeentive made a part of the mischief, 
then came the time when the life the State was rescued still 
issuing the proclamation calling troops and attempting the sup- 
entirely analogous and contirmatory the proposition that now 
restate the light the case vs. Reeves, Penn- 
State Reports, the light the reason the thing. 
that the time making the return, the attaching it, &c., are not 
urisdictional the sense that they done another time; 
but that, wherever the mischief in fact exists, wherever the Violence 
fact troyed the election, and wherever that fact made 
known time the returning there their jurisdiction 
exclude votes has attached and they can make the exclusion. 
But that not necessary the purposes the our said 
moment and now come back the proposition that stated 
awhile ago, that, these men having the requirement put upon them 
that they shall canvass and make return every officer and de- 
clare who properly and duly there the their juris- 
Under that they had decide who was elected and 
these and that maxim applies which presumes 
that all things are done rightly until the contrary shown, 
brief, but stop read (see 70) because not only 
familiar law, but maxim the law that all things done 
cially are presumed rightly done until the contrary 
There fore, nus stove sted by the question oft Judyve Mit LER, as suyr- 
gested by the 


executive 


has cles 


ago, 


manifest law the case, these men having power 
this jurisdiction, the jurisdiction having been exercised, you 
not being court can only count, not having judicial functions 
friend Trambull’s report says, must stop without going 
behind and canvassing the for That being your fune 
tion, say this jurisdiction this board thus exercised presumed 
to h ive been | iW fully eNETCISE al ; and for the PUTpose s ot this count, 
you have rightfully decided the law stated Pinckney, 
your decision the Florida case, and recognized the deci- 
sions that I have read, and I Was about to conclude by reading one 


} before 


Hore, 
State Reports: 

We have, therefore 
the return jad 


thine 


single one 


Lowrit 9 Judye 


lett for 


r entiineration 


our interference 


reuurns 


but the sing 
purporting 


le one that 
oO be fre 


manies of vol 


hich were mere forgeries. We admit that, in th 

evidence before us, ita lear to us all that those returns are forgeries, and 
that it was only by their usion in the enumeration that the defendants ha 
obtained certificates of their election. We admit, therefore, that the evids 
proves that these certiticates of the election of the defendants are founded in mani 
test traud, the forgery of some unknown persen, but we do not find that the d 
fendants had any hand in it, and we trust they had not 

Can we, on this account, inter and declare the certificates void? We think 


not. According to our laws, the eloetion has passed completely through all its 
forma, the result has been in due form declared and certified, and the defendants 
have received their certificates of election, and are entitled to their seatsas mem 
bers of the common council The tithe-papers of their offices are complete, and 
have the signatures of the proper otlicers of the law ; and if they 


are Villated by 
has produced thei, this raises a case to bi 
sted election. 


t 


coss that 


any mistake or fraud in the pre 
tried by the forms of “a cont 


Gentlemen, this case goes all over the one the bar; answers 
all this exclamation about fraud, about our attempt cover fraud, 
about what are the counting board and what the fune- 
tions contesting board: 


And if they are 
duced them, th 


Vitiated by any mistake or frand in the process that has pro 


STaises a case to tried by the forms of 


“a coutested clection 
the tribunal appoint iw to try such questions, and not by the ordi 
forms and equitable process before the usual tribunals. 
is part of the process of political organization, and not a question of private rights 
and therefore the Constitution does not require that the courts shall determine its 
validity. 

Phe law has appointed a spec 
we can hit tos 


il tribunal to try just sucha question as this, and 
ep in between the case and that tribunal, and alter th 

return of the election judges, and annul their certifieates. Plain as the fraud ap 
pears, and earnestly as we condemn it as citizens, it is no part of our functions 
as a court to sit in judgment on it Phe commoa council is the proper tribunal te 
try cases of contested clections relative to its own members, and there the fraud 
and for sstrily be tried and decided with final effect. They are ap 
pointed by law to try the and they alone can try it We decided this 
last year at Philadelphia, in the case of The Commonwealth vs. Baxter, LL Casey 
264, a case from Bradford County, where a commissionerof highways had received 
a regular certificate of election, and where we decided that it could be avoided only 
by aregular process of a contestd-election case. Perhaps that case may be found 
worthy of examination 

If in this way we suffer a cross fraud to pass through our hands without remedy 
it is not because we have any merey for the fraud, but because we cannot tru 
trate it by any decree of ours without an act of usurpation. Another tribunal is 
appointed to administer the remedy, and we believe that, on proper application, it 
will administer it rightly, according to the evidence it may have. 


} 


ive nor. 


rery must nece 


whole case 


And, gentlemen, say here now and once for all that there 
proper tribunal, according friend able argument 
last night; that tribunal the courts the country, and there 
invite them with this case, where our side can heard well 
theirs. 

now this argument allusion two what has 
been the weight and the burden debate the other 
regard this alleged outrage the State 
this wrong and frand and violence going ultimately found 
when comes atribunal that can try it? Can your eyes 
what now the saddest, not the saddest, certainly one the 
saddest chapters American history 

remember, Mr. President, right well, thongh was then 
but boy, when the Caroline was set tire, sent adrift, and was 
believed that one, two, more American citizens were destroyed 
the act the British government. the thrill indignation 
and unutterable horror that pervaded the whole 
was only the diplomacy and the strange power 
Webster, who was then guiding the helm state, that 
your country was from universal war with the mightiest 
power the earth, because believed that outrage the 
British government one two lives American citizens had been 
lost. that thing strack then; but how marvelously inured has 
the public mind become since those better days this business 
the American citizens! Why, gentlemen, 
count made report the Government the United 
States, the aid General Sheridan, set down part 
your history that this blighted and blasted State Louisiana 
four thousand and odd citizens have been murdered plan, mur- 
dered system, organization, murdered for the purpose put- 
ting down the right the black man vote, and that thing has 
been going and and through these dark and terrible years. 

was misfortune once myself this State, sent the 
Congress the United States. went there and 
the testimony hundreds men; and when was taking lit- 
erally sat with feet pools human blood (clotted and dried 
then, but still visible) shed there, that Dr. Dotsie and others, 
putting out the free government the State Louisiana, and they 
did put out right welland that thing has been going 
and the attempt put out the right the black man vote. 

Gentlemen America, you have written the last fifteen years 
grand history for your country, grand one its general, large 
pects. with gratification, and shall till that 
once thrown company with the most illustrious man now living 
Great Britain, illustrious reason his intellect, rea- 
son his great deeds, illustrious reason his service the Brit- 
ish Parliament for thirty years, illustrious because his adhesion 
the cause human liberty his own country and all others, 
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COMMISSION. 103 


John Bright, England. remember with what 
history. Said me: “Sir, have been apart the The Commission 


the British country had enacted some great affairs; and respective counsel appearing Louisiana case were also 
have. have extended the right the 
obliterated the rotten borough system have emancipated roved 
thre Jews: we have elev: ited our colonies; we are extending the right Mr. Pre ot ( 

rue the affairs that had been enacted during his time the Brit this rred 


Government, and then saying: “Sir, notwith- the duty 


H ea to i ol ss \ tis 
tanding what I have said about my country, Tsay to you that you | ganized, shall ady hi o Houses of Co ‘ scharge of 
ive dwarfed,” and brought his hand down the table with their duty under the tution the Unit 

the life of the British nation by What you have enacted in the last | counted for thes l | ( ta " 
n of the human soul.” Was it nota grand tribute ? But let me say no Peder: i) Government to ve it. It is not carved ont of any fund 


to you now, if this career of yoursas a nation which began fifteen or | o = power and right that t1 Pederal Government possessed, for the 
twenty years ago in this direction by the election of Mr. Lincoln to leral Government had no veneral fund of power or right out of 

then the putting down the rebellion, then ttoaSta Phe State Louisiana stand 
fourteenth amendment making all men equal before the all 

politieal rights, then making all men free vote, 


wis the right of one of ol li! State >t! lection of 


is procession of yours as a nation and which is indeed like the pro dent. And, therefore. it is not to be measured asa gift, net to be 
cossion of the gods, which in every foot-fall marks a constellation Measured ah its relation to any neral tandof au ’ yon thesub 
ind shakes from its sandals the star-dust the heavens, your that the United States had and which has ed, one 
reerof that grand description going back, turning around, the original one the original limitations, one the 
iid abandoning to these murderers who are drenching our country, | original distributions of power out of which and b ch combined 
one our most gifted men, who went search the central sun the 
this saving, gentlemen America—that part State action the the the Constitution 
designation than gentlemen the this demarkation tobe drawn and adhered 
America, remember that there trial here to-night the well other power are the the Con 
question Whether those laws made Lonisiana pursuance article stitution the drawn observed 
iws for the protection of the right of the freedman to vote can be | States. The Government cons tors tence by and through the 
sustained and you fail execute these laws you will States and their peop! auth primary the 
have stabbed your country place where the very traditions State, and the ral only its the 
the children are taught the life the country found terms the There therefore the same method 
and reside, wit, the freedom, the purity the construction and interpretation drawing the line and maintai 
Mr. EVARTS. was expecting address the Commission, not ing its defeuses this the President 
length associates, and would much prefer others. Whatever the Government this matter the 
not being able leave during the recess that was Whatever the State has upon the same and then 
Mr. Commissioner move, Mr. President, that ad- the ninth and tenth the made 
motion that adjourn until to-morrow morning ten ment rights that are reserved that are conferred 
Mr. propose half past ten. that whatever not conferred Government this 
Mr. will accept the amendment say Constitution, and forbidden the States, reserved the 
half past ten. States the people. 
Mr. Commissioner for the yeas and nays. not for repeat the arguments made learned asso 
the yeas and nays. discussions which were 
Mr. Commissioner ABBOTT. have choice about the general propositions were that the creating 
will return the original elector belonged the the whole matter aseert 
The PRESIDENT. amendment tostrike out “ten” and in- setting forward with belonged the Stat 
sert half past ten,” understand. will put the question that faras the text the Constitution read; and that whatever the stat 
amendment. ute of ”~ had sought to preseribe in the matter of these credentials 
The amendment was rejected. was directory and for the convenience and ruction the 
The PRESIDENT. The question recurs the motion that the that was count es, the each State 
Commission adjourn until to-morrow morning ten that the elector was not the State; that very 
Mr. Commissioner MORTON called for the yeas and nays. siderable sense treated the United State 
The yeas and nays being taken, resulted—yeas nays that was elector, having the under the Constitution 
Those who voted the were: Messrs Abbott, Br: the United States vote for that 
Clifford, Hunton, Payne, and Strong—7. tive elector, and measured only 
Those who voted the negative were: Messrs. Edmunds, Field, act agent whether was redited 
Frelinghuysen, Hoar, Miller, Morton, and Thurman—7. voting power vote elector having the suffrage his 
quarter past ten to-morrow. State comes nothing more than say that the 
Mr. Commissioner MORTON for the yeas and nays. two Houses Congress are representative leg tors. You are rep 
The yeas and nays were taken, and resulted resentative legislators. You are legislators Government resting 
Yras..... upon the will the people and its communicated authority you 
7 as representatives; but you are not deputies to derive your instru 


tions and authority froma principalat home. You are representative 


Those who the affirmative were: Messrs. Abbott, Bayard, the legislative authority lodged theoretically the 


Bradley, Clifford, Field, Hunton, and the theory representation possessed you the same 
Those who voted the negative Messrs. Edmunds, Freling- power that the people themselves would have exercised it. 

huysen, Garfield, Hoar, Miller, Morton, and Strong—7. was then announced our proposition that after appoint 
the motion was agreed to; and (at six and fifty-two min- ment the electer, then the vote, the vote, and the exer 

ntes m.) the Commission adjourned until to-morrow ten cise the right, and the duty vote the part 


and fifteen minutes the elector come under the exclusive dominiou the Federal 


q 
lo, 1877. 
2 
people and 


ition 
ol the tithe i the ¢ of authority, had been exhausted. 

In the Plorida cise e, these considerations had their weight 

ore a d by the different members of the Com- 
1 ir try Ini that « ‘ in this, there were present before this 
Com noimatters of consideration, about which, as open entirely 
foryourinspection and nec wily formingapart of yourdetermination 
tive Is | the papersthat were opened by the Presi- 
dent the Senate according Constitution the presence the 
two Houses of Congress. ‘J vy are before you underthe law of 1*77, as 
they were before that assem! rein that presence under the Consti- 
tution without the law of 77, and now the question as to what 


more is or can be before you is a question under 


rht of the 


interpreted its terms the Constitution the 


Lnited States. It has} seal | ond dispute; we did not dispute 


in the Florida case; and, if we are to receive the intimation of Mr. 
Justice BRADLEY, has passed beyond dispute your own delibera- 
tions, receiving the concurrence all, that you have the powers 
that the two Houses the act and transaction counting the 


votes, and no other power not that yon have the powers that the 
two Houses Congress together separately have the 
ture of the country ; not that you have any of the powers that either 
of them separately has in respect to what is aecorded to either of 


them separately in the Constitution outside 


legislative power. 
You have no particle of any authority 


that lodged the 


i] es of Congress under any of the general grants of authority to 
the lature either them separately, except what 
ranted the Constitution within the very terms this article, 

the transaction being completed the States and they having 
forwarded their votes hither undersuch authenticity as entitles them 
fo the first reception aud brings them into the presence of the two 
llouses of Congress that their contents may be disclosed and acted 
upon. Whatever 1 i thereupon proceeds by the two ILouses there 
the two separating the discharge and the 
‘ ed exercise of th funetion of counting the votes, this is passed 


you that your advice may given them, would pro 


¢ tot their nal, thei rule yy ndent deliberations and con 
ruction aif ti had limited themselves to the conduct of the coun 

i of votes int simple terms of the Constitution. They then 
themselves which they cannot transcend without its repeal, this in- 

tion asto hat votes « rht to be counted under the Constitution 
the United Sta they will upon determining what votes 
rthat onght counted unless their united judg 


ment shall this authority they have given you. 

Wel el, t refore,in the Florida case that one vreat considera 
tion in determi r What the powers of Congress were in this mere 
| cure Was t the nature of the procedure was, what the con- 
stitutional objects and solicitudes in providing for the transaction 
had indicated the people when they adopted the Con- 


tution of the United States, 
very authori 

Mr. Field, 
vou that 
() Conor, 


and were met very learned 
ments from very eminent 

in behalf of the 
ist the 


and 
state 
Hlouse of Re pore sentatives, proposed to 
powers of no warranto. Mr. 
and precision and acceptance of all log- 
ilts that proceed from his statements, demanded the same 
the frands, the redress 


you had at le acourt on ¢ 
with that ace 


thority: insisted that otherwise correction of 


violence, the curbing authority would ss, and 
their nature being festering wounds the would 
work its ruin. 

Those demands we met: those demands we answered. And now, 
one particle change the law, the Constitution, the 


area this debate, are told the responsible representatives 
the Houses Congress through their objections and the eminent 
counsel that have thus far put their positions, that you have 
judicial power whatever; that were quite right about that there 
not any power outside the courts inferior the 
Supreme Court, the judges whereof were appointed the President 
and confirmed the and hold their for life 
stated compensation. Why might we not have been saved the former 
discussion are enter upon this with any great trust its 
soundness or its permanence ? Obedience to the conelnsions of this 
this ground our would 
for the maneuver, but have not heard that 
assigned as the reason why the argument in the 
abandoned and independent and inconsistent 

Now what the what called legislative power 
that supposed reside this Commission determining 
should advise that the votes should be counted, it being a legislative 
power the two Now there are quite many constitu- 
tional objections legislative power vested this Commission 
legislative power resting the two Houses Congress the mat- 
ter counting the votes, there are any other form description 
legislative power, the great principal power the 
Government, vested those Houses when they act such concur- 
rence the Constitution requires before any legislation effected. 
It. is not, therefore, in that sense that our learned friends attribute leg- 
islative the two Houses orto Itisin the sense 

political power, political action politieal transaction, and 
those are the limits that had assigned our argument the Flor- 


Senate, 


Comm as requiri 
be a respectable 


ot 


one 


how it 


Florida case was 


OWn terms, 


| received and added to the 
two | 


| What is the 


ida case to any sible the 


two House 
transaction election which starts from the primary polling-places 


pos powers of to wit, that in " 
and proces ds tothe point of deve loping 
the 


or: il votes, (noto 


and accrediting the ton 
and the counting the elect 
votes for clectors, but was all 
part the series movements that had for their purpose the 
action the political act bringing into oftice President 
United States ; and that the two Houses of Congress, under the ¢ 
stitution as it reads, must discharge, when the President of the S; 
ite opened the certificates, that duty those certific: altme, 
less some prior legislation and 
thus interpreting 

their 


ites 


ine ot ~ r powers that they assumed to Possess, it 

the Constitution—Congress had provided 
means for the exercise such further terms this act 
observed the limitation that this act was not 
preted as carry ng any congressional powers that were determin 
and created the aet, interpretation put upon its 
but that this act was earry only such powers were 


any 


the two Houses under existi 
the Constitution and existing 
determined not abstract question. Let the 
to consider that it isto determine not what hypothetical proofs mig 
received, but Within the rightfully 
nts and funds proof which 
sident of the themselves disclose, 
as presents don the certificates in aid or 
supplement or contradiction of which this proof aliunde is to be intro 
The first contains itself every certainty and 
every conclusive credential that the and the Constitution the 
ial state facts concerning two the 
their votes; mean Levissee and Brewster; this 


proofs 
papers opened the Pre 

What then the 


proot 


Senate 


state ol 


also discloses 
who cast 


Sper 


state of facts, that being among the electors that were voted for and 
that were covered the governor’s when the electora 
| college met they were not in attendance; that the statute preseribe | 
the day, and that for non-attendance itself and 
itself alone the part any person chosen accredited the 
tion of the State authorities, the vacaney thus created should be tilled 
| by the acting electors; that at that moment, on that fact, the coll 


of electors proces do and chose 


men who thereafter 
the electoral eollege and voted and 
showing, wit, the entire show 
» Preside nt of the 


these 
that title took their seats 
to be connted or dis 
ing this certificate 

that there not about evidence any 
ticular cireum that care attention regard tha 
first nor need make any addition thi 
observations already made all. 

What proof, then, proceed disenss mat 
ter proof its application and where its effect, all, 
be « xpected, 

In the tirst pl ice, the « 
the truth of t 
of the elements of the 


Senate. 
tance 


to discuss the second certificate 


is otfered ? 


proof not seek, any them, 
hat certificate; IT mean its truth as made up 
certitication the fact the 
action where certify, nor any impeachment the transaction 
which the shown have taken place the election 
proof offered touches that space the transaction questions 
the governor’s right certify, his right being governor certify, 
that the fact the 


disparage 


¢ and recorded result of the election 
the State comports with the fact that did so, nor the point 
Brewster and Levissee came into the electoral college 
transaction preserved the minutes the electoral college pre 
sented here. If we | at offers of proof we see that at once. So far 
from introducing, therefore, any element proof that separat: 
the from the thing certified, that dis 
parage the governor’s right under the Constitution the United 
States, these proof expressly coneede that condition otf 
things, and plant themselves wholly upon something 
the State’s transaction thi tion the governor, and which 
the occasion this action the governor, wit, the action the 


OOK 


offers of 


State which produces the recorded result which the 
must certify. 

the first place, are saved any question, and think might 
have been saved argument, about Governor Kellogg’s being 


governor, filling the and performing its duties, for 
offer under their first head prove “that said Kellogg was governor 
facto said State during the months November and December, 
Then, when you come other offers concerning the dis 
qualification Levissee and Brewster, found the seventeenth 
page, you will observe that there not the least proposition that 
the 6th day December, when these two men came into the oflice 
elector the choice the electoral college filling the 
they were under any disqualification The proposition is— 
read now from what called the fourth 

That on the 7th day of November, A. D. 1876, A. B. Levisee, who was one of the 
pretended college of electors of the State of Louisiana, * * * was at the tim: 


of sne h election a court commissioner of the circuit court of the United States for 
the district of Louisiana. 


And for Brewster the same way. 


The offer proof, then, falls 


q 
‘ 
| 
| 
| 
| 
| 
| 
| 
| 
| t 
| 
| 
| 


short disparaging their capacity receive 
oth di Ly of December, and the prool does not otter 
the transaction which they came through the vote the elect- 
Now, regard the substantive matters proof, far from 
tervene with proof bet ween the recorded result of the election and 
the governors ce rtificate to th: ut result, as produc ing these electors 
that that state facts does exist, and part the things that they 
able and ready ask attention this principal offer 


on on 


proof, which suppose the one page 13, the last paragraph 
l one on the page 
And that said returning board, in further pursuance and exce no lun- 
lawful combination and conspiracy, knowingly, willtully, falsel nd fr: i ly 
‘ ke acertificate and return to the secretary of state that said Kellogg, | } 
J Sheldon, Marks, Levissee, Brewster, and Joifri ul received 1 ‘ a 
ot all the legal votes cast at said election of November 7 6, for pre ential elect 
ors. they thenand there well knowing that the said MeEnery, Wickliffe, St. Mar 
t whé. De Blanc, Seay, Cobb, and Cross had received majorities of allt otes 
cast at said election for presidential electors, and were duly elected as the presi 
dential electors of said State 
And that the said returning board, in making said stateme ave 
t » the secretary of state, were not deceived nor mistal In 
| vingly, willfully, and fraudulently made t we | 
isa false and fraudulent statement, certificat and that 1 said 
nd fraudulent statement, certificate, and 1 ny by ad re 
to the secretary of state in that behalf, was hy mi CTS ¢ 
board in pursuance and execution of, and nh pursuance execution 
lawful combination and conspiracy. 
We have, then, in the offers of proof a recognition of the fact that 
State: that it is of a facet which has been deliberately produced and 
the proper oflice that State the authority 
rusted with that tinal act of canvass and certification these elect 


did 
that 
act Was 


receive majority the 
was done fide 


mated. Yous 


val votes in theState of Louisiana; 
re relieved, therefore, { 


mala is then done. 


rom al 


«lis 


banee this detinite and limited proposition com 
ent for the two Houses of Congress to penetrate the aetion of the 


and determine, first, whether conforms tothe real facts the 

election through successive steps from the deposit the 
sin the and secondly, whether, though conforming 
ral authority, has been corrupt, transaction. 

necessary for then, before can approach the 
sideration any this proof can offered, under- 
least what the laws Louisianaare; not that will follow 
have any right here consider the conformity the action 
the canvassers any the subordinate the 
tion the voters themselves that law, but that may 
east upon what state of statutory enactments these objectors seek to 
their question the action had these subordinate depart- 
ments the transaction. 

confess inability understand that there should really 
exist any confusion this subject what the statutory enact- 

ents foree—I mean their face—were. took 
place the 7th November the primary deposit the votes, 
was concluded later the year the final result the canvass 

ertified and Some confusion, afraid, has been made 

out the attempt shorten little the reprint, useful all 
particulars, made under the direction the have be- 
fore the session laws the acts tha are found 
two independent acts independent both which were 
force until either both them were repealed. were not 
inconsistent and they were not materia, unless far that 
portion enactment that might have been 
law, and was not, was included the special particular 
which shall call attention. these acts found 
page the session laws and numbered title 
“relative elections the State Louisiana and enforce article 
103 the constitution the State.” 

Mr. Commissioner THURMAN. Where that 
which has been printed for us? 

Mr. EVARTS. not think there. that 
are supposed have taken its place have been printed, but this has 
not been printed all. portion the revised statutes printed, 
and somebody has put the top “laws 1868.” not 
sections the revised statutes which were passed 

Mr. Commissioner ABBOTT. was stated that this rev 
and the law 1868 were precisely the same. 

Mr. EVARTS. will proceed with argument, yon please, 
cause object show exactly how the thing That 


to le 


e1ec- 


see 


t session 


Is 


this 


ision 


act of 


law printed that page not any part the law that have asked 


yourattention tothus not reproduction that has noth- 
ing with it. There another law 


Mr. Commissioner BRADLEY. That law isa general 
Mr. EVARTS. general election law enforce article 103 the 


constitution. page 245, No. 193, another law, which 
will read the title, wit: Relative presidential 
act. contains its first section attribution the 
their election the provisions the general election law 


And snch election shall be held and conducted in the manner and form prov 


led 
law for general State 


ssione 


ommi 


BRADLEY. Mr. Evarts, you are tha 

wish ask question for information. have tried get hold 
1-68 for about twenty-four hours, but have been unable 
to do so. Does that tirst SeCLLON COMMUMEHCE i this way: “In every 
year which,” 

Mr. EVARTS. does. 

Mr. Commissioner BRADLEY. And the thirty-tifth seetion of the 
another, are they not? I wish to ascertain that faet. 


EVARTS. Thethirty-tifth seetionof the 

Mr. Commissioner BRADLEY. 

Mr. EVARTS. No; that comes into the 
nothing the kind inthe act 
which will read. Will read not 


tof 


act of 


Phere is section 3 of 


32, which rel subject. 

Mr. C ommissioner EDMUNDS. Which of these two acts do you 
read from? 

Mr. EVARTS. The general election law of 1868, which begins on 
page 215 the session that vear. 

Mr. Commissioner THURMAN. What is the date of it ? 

probably the section which Mr. Justice had 
relerence, 

That in every in elect ill 1 held for electors of President 
unl Vice-President of the I ted State sch election s 1 toe he on the ‘I 
day next after the first M f ‘ TT t 

eral State @lections. 

Which is, believe, rate statement 

Mr. Commissioner BRADLEY. 

Mr. EVARTS. identical with the fir 
tial-elector statute N in th +s presidential-electay et there are 
two provisions which do bear on the questio e are to dis 
cuss the proper method carrying on, and canva 
ing the eleetion held November There is nod bout tha 
section 4 on page 215 of ession laws of 

Tmmed ly af t ipt of M 
day of N er. itt t tt 
in Which the seat ‘ i t | 
‘ ne the returns a pe een 
elected elector 

Then there are certain administrative provisions which are not 
portant. Then section = on the same page. 

Mr. EVARTS. That word there; the State then tled 
seven electors. The eighth section is: 

If any one or more of the electors chosen by the peopl ] ‘ 
whatever to attend at the appointed place at the rot fe 

ribed for their m it shall be the duty of the other el , 
proceed to ballot to supply such vacaney or vaca ‘ 

Our learned and ingeni manne nd, Mr. Carpenter, brought your hon 


ors this result scussion, that was wholly immaterial 
the practical result Whether you hold that the law 
repealed or whether you hold that it was in foree; he contending 
| that, if it was repealed so as toecarry down the canvassing seetion, 
| and therefore make the canvass proper by this canvassing board—I F 
| mean in re spect to its authority—then section 8, being carried down, 
the power to fill vacancies did not exist, and two vacancies were there 
fore left in the colle reot electors, which, as he said, would be enough 
for his purpose, and which is true; two vacancies are enough, pet 
haps one. But are under such alternative 
subsequent laws, the canvassing section was repealed, 
subsequent laws was therest of the electoral act afiected. Phat isa 
proposition which liberates and this from any 
confusion or from any resort to either of the horns of the dilemma 
what does our proposition rest ?—for needs but stated 
| to be understood, and the laws need but to be pointe d out to carry 
the evidence what the existing state law was 
There came about 1570 arevision the statutes the State 
Louisiana, not repeal, not re-enactment, but the 
laws that were were understood force, regard which 
| the fiat of the Legislature was to be in pre ssed upon them that they 
| were the laws in force, a transaction entirely similar to that which 
— P lace in Congress in the production of the Revised Statutes of 
the Inited States, under which now this revi 
read from, book published 
Mr. Commissioner have the original 
Mr. EVARTS. We shall be greatly obliged to you if we can get 
the pages from that. friend who provided this book could not 
find the otherin the Library; were obliged resort this; but 
the sections, as I understand, are the same. I shall be ve ry glad to ¢ 
that volume instead this for those two laws, and will 
| vive the citations as they shall be determined; but for the purpose 
of my present argument, without giving pages, I can 


| was 


the matter stood these 
a st: tute entitled “ 
statute of 

Mr. Commissioner EDMUNDS. 


head the 


the fir 


we W 


elections,” and 


d statutes, 


sis nothing t 


Wiis, 


So iar 


Youn mean hy 


revised statutes * electious 7 


} 
| 
\. l here 
the 
ub section 
| 
| 
| 
| 
| 
st place, there 
the 


| been mentioned 


Haye 


tion that provision that all general 
take place on the first Mouday of November; that in 
for elector shall take place the first Tuesday after 
Monday November, according the provision the 
Congress, and then, section coming after the 
eral elections, and after the seetion that has relation to president 
elections, you have the seetion, which provides that 
canvassing board there provided the returning ofticers,” 
for all general elections, but all elections this 
covering by necessary statiutory construction the elections that had 
preceding, which were called 
State oflicers, members Congress, and called general 
and one which was called presidential election. 

State Louisiana that the was canvass 
ised about whether the act which was passed 
November, providing another returning board, was 
but the courts the State, the that have 


Was 
om thre 


been pro} for your honors’ consideration by ny learned 


disposed this question who were the returning board 
and the canvassing board, being one and the same thing, Noven 


106 

Mr. the revised statutes called 
edition of the re dstatutes of Louisiana printed in the year they 
were passed; in Is70.) It is page 272, and it is headed in the margin 
which means this law that have read. 

Mr. ¢ nerGARFIELD. Phe same reference that you made 
too thee ‘ moacts of 

Mr. EVARTS. The same reference. Then there comes, after ex 
believe, the general provisions about electious, grouped 
under this general title of ‘elections,’ a tatute concerning contested | 
page 405, 

Mr. Commissioner EDMUNDS Is that in the same title? 

Mr. EVARTS. The same title. 

Mr. Under the title, but 
end 

Mr. EVARTS exhausting the reneral election law, vou then come 
inftoan independent subject, and that is “ Contested Elections,” and 
there is reprinted another law not material for us to consider, but it 
is reprinted and referred to as a law already in existence. 

Mr. Commissioner Are you reading from the revised 
Statutes of 7? 

Mr. EVARTS. Tam; and the edition of 1-70, which is the proper 
one to refer to. 

Mr. Commissioner THURMAN Was that passed as one act ? 

these revised statutes separated one hundred pages, and indeed 
the arrange ent is, Tt i} Uphabetical, and the title of this section 
of the revised tutes is Presidential Electors.” That is at page 

O<; It begins by reciting the acts of Congress, and then it proceeds 

1 ten sec ons 1 bered from 2825 to 2832, whic h contain the elec 
tion law, and the heading the margin this Nine 


of the sections, to 


ive, are embraced in that notation, and 
n factin the act of Tsos section Ye32 is noted as a section proceeding 
from the act of and is simply, “when a new h shall 
be established, it shall form a part of the distriet to which it be 
lonwed pres ber is change of organization.” 

two being for our purposes the two laws 
were in force mn tt e revised statutes came into operation, un 
| by actual re} or by the methods of legislation which operate 
repeal, before the rm Stututes wen+t into operation a repeal aot 
oneoor the other of them tn some punt had taken place These were 
passed on the Lith day « March, 1570; andon the loth day of March, 
Is70, a law was p ed whieh was printed and is to be found in the 
edition this compilation which without cover, and will 

Mr. there any law provision 
the constitution in Leu ma which provides generally at what time 
wets ised at a session shall take etlect ? 

Mr. not know whether there not. 

Mr. Comunissioner BRADLEY. These acts that we refer to all ae 
clare the time when they shall take effect. 

Mr. not understand that there any general pro 
vision, and as a matter of fact the general declaration of the acts is 
that they shall take from and after their There was 
the session lawsof I-70 at page 1455 it is numbered LOO. will read 

fo regulate the conduct and te intain the froedom and purity of election ; to 
pres « themode of makir uid designate the officers who shall make the ret 

reof; to 4 ent frand lenes timidation, A« limiting the 

ot anal to irticle 103 of the constitution. 
The title of this act isthe same asthat of the election act of 1°65 in 


il general purpose 


to regulate elections and enforce article L103 of the 


eonustitution, sact provides, it section 54: 
overnor. the nat 
Andersen, or a 


tions in this S 


tate 

turning icers for all ele 
‘final seet 


they are “the re- 


ot and there is at section 


tions in this State;:” 


the act, this repealing clause 
That all laws or parts of laws contrary to the provision. of this act, and all Vs 


poalod 


aud this act shall take 
repeal ? 


What went down under that 
l revised 


eral principles, all the 


enforcing 


the first gen 
statutes that the tithe of 
the constitution, No. 
parts other laws that were within the purview the 
duct elections, any held that State, and other parts 
such laws, were repealed that You have, then, the 
start the section the act, provision “that all 


| Was on 
and this article of 


for State, parish, and judicial members the Gen- 
eral Assembly, and for members Congress, shall held the 
first Monday November; and said elections shall styled the gen- 


eral elections. 


shall held the manner and form, and sub- 
ject the regulations hereinafter preseribed, and other.” 


the provisions on. this act, which the 
number which was Mr. Justice BRADLEY’s mind, the equivalent 
section the general election act and identical with 
section the electoral act reproduced here sec- 


whic 


to canvass these 


the independent the act and the 
tial-electors’ Was not an act concerning their election, but cor 


acts 


net 


State apparatus, unvaried except canvassing board. Now 
the canvassing board for general elections was have not 
stopped Whether was the same governor not, not 


material here. Now comes the act of 1872, which is reproduced. 

The digest the statutes, made immediately after 
the revision and published contains these two titles 
the revision does, the title Elections” and the title Pres 
dential digest was made John Ray, under 
rection of w counnittee on revision; and in thrat digest, under the 
Presidential Electors” inserts the 


Ts. 


tions, 
md under the head of 
title that the revision contained, with the exception that the seetion 
establishing the This 
ssion that time the 
What effect would have not know. 

other words, what now contend for, that the 
ial « AN board for presidential elect 
ors Was repealed by the act of IS70, and the rest of the statute, and 
which had nothing with their election but only with their con 
duet electors after they were elected, was standing; and 


returning replaces the original canvass. 
seems to indicate the opinion of the profe 
state of the law. 

Mr. 


section which 


that digest, page 356, found the elect 
oral law, under its various the acts 


hit is 


act of page 


The first section attributed 
This substantially the same 
found in the Then the second section is attributed to the 
act page 245; the third the fourth, which the 
provision returning board, takes the section that makes the gov 

Anderson the returning board, and attributes that the 
act page And then goes on, resuming the fifth 

tion its attribution the page 245, and the sixth 
section reproduced the provision about electors their 

This act found page 355 and page the second vol 

this digest, published under the authority the State 

Mr. Commissioner BAYARD. Does contain memorandum 
the date when was passed 

Mr. EVARTS. stated that these sections which are thus 
digested are each referred their appropriate originating statute. 

Mr. BRADLEY. the act under which the 
digest was made, Mr. Evarts, showing that had quasi authority. 

Mr. EVARTS. very apparent that this new construction 
that are putting upon the force the repealing act. the 
published coustruction, the authorized publication the statutes 

vest, followed the courts and accepted the 
The novelty the stress that here for the first 
produce collapse statutory law order destroy 
Did any those eminent lawyers that attended New 
through the month November suggest Governor 
votes for presidential And now the vice, 
the fault, the irremediable wound this election that 
Kelloge did not canvass them. 

The takes this whole subject and substitutes itself 
for the act and repeals all existing regulations that properly 
are the very matter conduct and regulation elections gen- 
eral, and all special provisions found any other act that are 
varianee with the imposition its form, its methods, and its agents 
all held the State. But the act had already 
excluded the section the electoral law that related canvass, and 


SUP pone ad to rest. 


of 


proless 


LILLE 


excluded that alone, and left standing the clause that relates the 


conduct the electoral colleg 


cies. 


among other things, filling vacan- 


Now, have your honors that not only was wholly 


‘ 1 Y 7 
| 1 
| 
| 
q 
loos the 
| 
| 
relat r tothe et ittler, a | 
efleet from and atter its pas | 
| 
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which Mr. views you adopted, bat was 

that you adopted them both, for the subsequent legislation 
the matter this shape, that the canvassing board for all 

had been applied presidential elections, and the conduet 
electoral college, after was transaction under 
the State and the United States, was left wholly un- 

well might be. What change could you have made, 

change was That not the point; but the point 

the Legislature had suppressed presidential elections having 

under which they conducted. Well, there any 
State that the election 1872 anticipation the 
has had the attention all its citizens, lawyers, all its 
all its politicians, all its honest men attracted it, the 
State Louisiana; and they all thought that they presi 
dential and one political party was perfeetly convinced that 
had and the other political party that 
had, and the only question was which the two sets produced 
this birth was the genuine 

Mr. Commissioner Mr. Evarts, did you refer 
the act authorizing the revision 

Mr. EVARTS. beg pardon. That the first volume the 
digest. act passed the March, the very day 
this act was passed 


That John Ray be, and is hereby, appointed and authorized to compile a digest of 
itutes of the State of a general character from the acts passed at the present 
of the General Assembly, including the act of revision, anc to superincend 
¢ and that such digests and codes be stereotyped and printed as re 
ad, 


Mr. Commissioner there provision requiring that 
divest to he subsequently submitted to the Legislature before it weut 

o foree ? 

Mr. EVARTS. not. 

Mr. Commissioner BRADLEY. There was not. 

Mr. cannot say without looking the act, because 
only one section the act that answers the purpose adver 
tising the book. 

Mr. Commissioner BRADLEY. wassubmitted conunittee 
revision. The act required that; and that was all. 

Mr. EVARTS. was the committee revision, 
Mr. Justice BRADLEY suggests, that session which conducted this 
whole Here little act which page the session 
laws of IS70, “ An act giving precedence in authority to all the other 
and joint resolutions passed the General Assembly this ses 

onover the acts known ‘the revision the statutes and the civil 
code and code practice,’ when there exists any the pro 
visions said acts and revision.” 

nothing could made clearer than that. have then 
the proposition that our act 1870 was passed two days after the 
revision—enough itself amend it. They did not pass 
revision. They passed revision that when came into 
force had all the which has been accomplished its 
frame all the legislation that session Such provisions 
are Something similar that was the arrangement 
which your recent great work revision was carried 

This law, then, what its text is, Whatever 
there the eleetion law Louisiana that governs, gives authority 
in, methods of, the others that State, applies 
the presidential electors’ elections, and nothing that reaches the 
conduet the electors after their election different from the act 
as it stood in 1868, 

which governed course the election there 
are provisions, mainly and 26, which include the powers, 
and the methods their execution, accorded this return 
ing and those powers were exercisable according the law 
Louisiana and exercisable reference the election electors just 
well regard any other the State; and regard 
their exercise respect the election presidential electors the 
Government the United States had more power and authority 
than had regard any other election that State. Why 
should would have been very easy have inserted the Con- 
stitution the United States provision which, while fixed the 
frame the government the power election the States, had 
made Congress the judges the elections, the returns, and the 
certificates That might have been done; but had 
been done, all that had been done the convention that time 
would have been annulled, for the independence the State’s trans- 
action would have been subjected the political authority the 
States, ungoverned any paramount dominion over it; and 
our ancestors that would not let the little tinger 
into the State election having Federal voted 
for it, now laying the thickness hand the State 
judging the election, the and the returns. 

ask the eminent lawyers who are stand their proposition, 
there one particle power possessed the Houses Congress 
that was ever exercised them the experience this Govern- 
ment, searching the elections, the returns, and the 
Congress, that falls within the whole range this 
proposition proof? not offered you the measure and 
the means and the resort your inspection the Louisiana 
tion electors? Could you anything more? Where you get 
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the right to do what you do about members of Con rress ? You could 


the framers of the Con 
stitution put it in that there might be no doubt about it; for the 


jurisdiction Parliament judge the qualifications its mem- 


bers resident and remaining part its authority the great 
court the realm. For, according the principlesof the 
isreturnable; and 


n the Crown issues its writ to the burgesses 
Parliament, and Parliament judges 
the But when you are making complex 
ment and distributing authority between the States and the General, 
Government, you must determine exactly how far the States are to 
have authority the subject this election members Con 

gress and how much belong the Federal 
other words, while the States are allowed to proy ide for the election 
Congressmen and while the suffrage measured out the Con 

stitution to be the same that the Vv ace ord to the lower house of re 1 

resentatives in the States, yet there is secured to Congress the power 
making and altering those regulations; final 
power acts, irresponsible for the exercise its will; will governed 
duty, you please, but will not controlled any authority 
law. And now gravely pretended not the 
the proposition would the lawyer that made 
but on the basis of that offer of proot they ask you to ase ribe to the 
two HTlouses of Congres ss When met to count the vote, With the Presi 


and shires returnab 


dent the Senate the chair, precisely the same power extent, 
measure, uncontrolled execution, that attributed the elee 

Why did not the wise framers the Constitution say they 
meant that? And how could they anticipate that the whole spirit 
and purpose of exe luding Federal authority in the choice and the 
election and the certification of the choice of electors should be per 
verted into the monstrous claim that 
thority rests in the two Houses of Congress to sift and sift, discard, 
discount, destroy the election and make such men a 
annul the vote when will the purpose, will 
here upon this pretension of authority ? 

If any further elucidation of my general views is needed Tmust re 
specttully ask attention the reported arguments Mr. Matthews 
and myself the Florida case. 

I now come to consider the very matter of the proof « flered.  Tlow 
about these Federal disqualiticatious ? We talked about that in the 
happened that the proofs which were allowed 
provisionally did not raise the question but our propositions 
the appropriate, wlequate, seasonable means to purge the lists that 
the povernolr has certitiedon the Federal ations that should 
discard the two Houses, met the presence the Presi 
dent the Senate, cannot execute the and you can 
They are elected; they they are certifying, for 
there nothing that idea the subject all made in- 
eligible cannot be eleeted. You might as well say that the forbid 
den fruit could not eaten because was forbidden. Lask attention 
authority great weight, the supreme court 
where Gibson, justice, gives the opinion before was 
in Il Sergeant & Rawle’s Reports, page 111. IT cannot detail the 
particular circumstances of the case; but these observations are in 
point that case and are important here. the case Baird vs. 


The bank was governed by thirteen directors, five of whom were « 
the business of ordinary discounts, but nothing less than a majorit 
munber constitated a quorun 
of the 11th of August, just s+ I 
were present when the vote v n; 80 that if he were not a director, either 
de facto or de jure, there was at that moment not a querum present, and hence 


4 it ¢ hoose OF 


ompetent 


question as to the validity of his appointment is thought to be material As has 
been just said, to constitute a quorum competent to tf l vacancies or transact any 
other business than that of or: iry discounts required a majority of the ol 
number of the directors; and this gentleman was ele rat which 


only five were present, so that originally his eleetior 
And this brings us to the fi 
de facto, or as an usurper 
election was not as irregular as to time, place, or notice of it, and therefore 
voidable, but that it was absolutely void; and that he was an unauthorized agent, 
who could do no aet. to bind the bank; in other words, that he wa 
In analogy tothedistinetion between judicial p 
for want of jurisdiction and those that are only 


ily inwalid, 


is an otheer 


Whether he is t 


ewho tried the 


ion that his 


i wit 4 
something extremely plan in thisopinion | however t 
the question does not dep m Whether the appointment is voir 

or whether itemanated from an authority which had full pows 

whether the oflicer has come in under color of right orin op 

whatever. (Phe King rs. Leslie, Ans. Rep., 2Stra., 190 

rons through all the cases Where an abbot or parson, indu 

having mac grant or obl m. is afterward deprived of bis 

bind; but deed of one 10 usurps bef t iti ‘ 

enters and occupies in the time of vacatio t election or pr 


So, if one occupies as abbot of his own head, without inst 
deed shall not bind the house, 


McEnery acted “of his own doubtlessa very good head, but 
“of his own head” and nothing else, and the electors named tho 
second certificate were hurried to execute on the 6th of December an 
into which they had not been inducted, into which they had not 
been installed, did it “of their own head: but they might have been 
You can put ideas one’s head; nevertheless 
own head that acts upon 


} 


i ya 
‘ t 
t the 
\ It 
tM it 
wi ‘ it sopin 1 T asl parti lar atte to 
\ | i 
( l 
t ‘ is an ¢ 
} ty on this et th sl 
to I ulduced inthe iment on the | ! 
ca enh pl mb bya learned a Cliate 
Now ster re each of 1 
‘ l ‘ ‘ lucted; t! yare in exes 
o t be sti mad 1 exes i that 
‘ em ed at 
( ly me sia 1 and some le ol 
i ‘ ( ‘ » fill wa ‘ Wel 
) ‘ not doubl ta trel tw 
‘ per select 
1 there has failed to bean 
ny state of la malyou 
ed ked to hold against all the ‘ 
itl college Vhen one Sta his 
i ! \ that shall happen for any 
‘ ily e State of Louisiana in this 
hose who ive been chosen and attend shall till the place,” this 
eadlowe need to say ? We arrive at the same 
hur ends, so precise in language, hold that there 
‘ ray i ioanothee not being v want, that there being 
equivalent the not having been 
been filled not vacant. That the 
| hon li ! not been d dit is not vacant. 
rot ‘ ‘ r vacant or full There are no terms in law 
lve me ns of being vacant or full. It is not 
half full: not full with an embryo that may grow: it is full or 
Vacant. bie ¢ titution of the United States provides that in 
writs fill the That phrase 
sec In at a special session called of Congress, commencing 
Pthink ins me States had no presentatives elected 
for that Congress began usually There 
them send them season, and have the 
hest choice of the people, The governor of Mississippi, not de 
il State fo be unrepresented in that special session, 
writs special election fill the Was there 
\ 1 Certainly our learned friends would have found 
out Voll Vaca V1 that case, Nobody had pereeived it, Messrs, 
Gholson and others were returned, and the question came upon their 
qualitications, on the validity of the election, within the power 
doubtless of Congress; and the House hela that) the were duly 
ind gave them forthe full term. They 
Mississ that they would have another election for the rest the 


term, and they sent other persons chosen November the 
ular Soin December had choice Congressmen, 
and it was coneluded Ithink then that the admission of them for 


the whole Congress was erroneous, 
Mr. They the former resolution, 
fused to allow the newly el eted members to cor ie in, on the ground 


that the people had been misled the time the eleetion. 

Mr. held them only entitled the va- 

eaney, and they did not admit the new people, because they wer 
t 


J iiges of the whole matter, and concluded that it was better to have | 


What happened then unimportant; but you can 

tter case Thisis found, think, the vol- 
volume the Congressional Globe, pages 96, and Appendix, 


Now, then, say regard the Federal 


proof can reach the point, none offered that touches the point, none 
adn ble did touch the point, because the want 
legislation or of means of ascertaining It. 

come the estion State The consti- 


re Was governor; Governor Kellogg Was Clecty) 
Soi of these other electors held minor offices, it is said. Proof 
offered regard the others order that State 
vote here. ‘I re are suflicient answers to this. Let us look at 4 
other clause this coustitution which provides some other 
> 
Anr. 99. 7 foll persons shall be prohibited from voting and } 
\ l » been convicted of treason, perjury, f 
Lit penitentiary, and persons un 
n All 4 who are estopped from claiming the right of suf 
t uce to the United States Government, or by not 
to its enemies, giving them aid or co t 
expatriated the elves nor have been convicted, 


So on with a numerous list of disqualifications for holding 
office the Stat Suppose imputation were made 
elector, in the certified lists forwarded by the electoral col \ 

the governor, any these coy 

But this elector, say Mr. and Mr. Carpenter, 


itative ele ! When he comes into ottice he holds the oftice 
Constitution the United States and acquires the 
ly rot State, the function, the right to vote. He is 
rey tative elector. This clause of the Constitution does ; 


courts of that State have settled the question that it not only mea 


sti eel but if means constitutional officers, They have 
hampered all future legislation that State with the inconvenien 
these have They have not hampered 
future that State the trammels providing that 
cit en shall be made useful in no two oc cupations, employme hts, 
attention the Louisiana Annual Reports, 155; 
Reports, 58, bthink was referred to by Mr. Shellabarger. 

Mr. Commissioner you mean understood 
admitting t it an elector is an officer at all, either Federal or State 

qualitications, and his oftice the same kind with the office 


citizen who is an elector, so called in the constitutions of most of t 
States, but whose qualifications are primary. This is a representa 


tive elector and 


the moment the representative credentials are 
and accorded him, then elector, other words, not 
a State otlicer. 

there seems nothing that proposition which 
should produce proof, because proof entirely 
| thre nhibition does not prevail ; second 
for the reason, would apply the supervisor well, 
there provision any legislation Congress that give this 
either their joint assembly this 
rights accorded it, jurisdiction over the ques 
abuses violations the State 
insisted already, that these provisions 
the State constitution not touch the Constitution the United 
was not guilty the folly saying that State 
should accredit as its elector an honored citizen who filled in the af- 
fections the people and the authority the State place trust. 
If anything, it was desired that these electors should be State notables, 
men who had the adhesion their and say that 
must take the residuum public character and public interest 
te after all the State’s oflices are filled, from eo 
ing afolly the framers our Constitution that they are not open 
and which cannot forced upon them State legislation. 

Governor Ingersoll, heads the electoral 
Every man honors him as a represt ntative of his State. He is gov- 
certify whomsoever the people does not make himself 
certifies upon the recorded evidence, John Adan 
declared that was President the United States the count 
the votes 


and of public re 


stable to governor, from w 


| This being so, we come to the primary question of interest to the 


his country, every man who loves its Constitution its spirit being 
popular government, obedient law; and loss see that 
that have say this subject should approve itself 
one portion this Commission and unpalatable another rea- 
son any political adhesions one side the other. shall say 
nothing that would not say citizen holding the ground 
with all you who are citizens first and partisans afterward. 

When Italk the mischiefs the State Louisiana which are 
attempted curbed and robbed their rapine the energetic 
that State, not understand that any man, because his 
inclinations his incline him favor the elevation 
Governor Tilden, that looks with less horror upon 
that subjugation the suffrage, that degradation citizenship, that 


acy 
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fusion society, that subversion the Constitution do. those returns, wherein assumed redress re-arrange them, 
ik only wishes that it should be curbed aud redressed b law. Aud | was without jurisdiction, carried every possible legal and constitu 
when speak the frauds charged—for speak them tional ground proof that conceived. Let show that 
charged this stage the business, for they have not been proved speak the when refer the very accurate statement his 
speak them charged involving falsification, oppres- proposed proof Mr. found the 
sion, false counting, forgery, conspiracy, every shade the SIONAL February 
le ss complacency even in the lowest grade of th VEO than tho . ho | That is, stating what they did in respect to ma tlations of 
uphold their correction and desire that they shall frustrated, when the returns— 
iven feels as beaten by the same stripes t\ intl ‘ t] that Mr. Drew elected gove 
icks of those poor, unbefriended newroes, That is citi sede t Sv 
not partisanship. And when this other vice added violence, to- relied upon the Til 
vether ruling the evil in the world—violence and trand vhen that | of the State canvass— 
form corrupting and our citizenship, feel bear- 
of the ‘ommon sh Whether itl ted by th Phat is, “the erroneous canvass,” as Mr. O'Conor 
alleged frauds of the Loutsiana dynasty. But why is it that by said Stato 
another form of violence—/ ra parati i. That is the | without law, without IS as! ha Lion, the 
reason that the violence that ravishes more fraud proot will sustain it, 
that secretly purloins the virtue and the fame of Anu r i- | Mr. Commissioner THUR Mr. Ev ~ v me ’ 
We do not wish to be told that frand is we than viol . It thorized what was done, then the introduction of proof would have 
vice is that it robs the act of that consent on which its freedom de- | been improper; and therefore it does not t ln eanarcument 
pends, the same elfect violence Fraud compared, was made that the board exceeded its out 
simile, the principal evil, itself described all votes, that this Commission held, for 
that, under the great national transactions that closed terpretation the statute they 
under the experience the condition society terial inquire what the motive 
thereafter, there was exhibited, not indecd continuation Mr. EVARTS. that 
revolt against the Government, but far from the repose that belongs | only on that und, only « tl ‘ | | | 
j to peace. There were these outbreaks of a bastard aud seditious sol ive Of that nature and of e nature of fraud or 7 inthe ti 
diery, the authors which, the laws war, while aetion itself, which 
Was it peace? It was that more dangerous condition of the bods | propositions, understood that that involved princip i bebitnal 
politie, Which, unprobed and uncured, must breed a conutlagration both | the returns at the polls, and he argued that our objecti to that 
civil and domestic war. Nec Were that somewhat disfavored complexion its being 
et magnee iver silentium est.” venient to go into those proofs le did not, as T think, correctly ay 
: It is that brooding silence of preparation which is to determing | preciate om position; but he did not deny that if he were lowed to 
I] surrender liberty ; and to that state of thin the pidependent allowed to introduce it, to goto the botto olevery prec et Mea 
tia ce, Whichever side the smile Game from, It the brooding o they found it convene t. and thes thia eo if they 
sreat fear and great wrong over awhole population, and under- | fe elves ge ‘ nd their depth they. 
took put into the frame-work their that drown the candidate that the 
lhe privilege of free suffrage shall be supported by 1 lat eleet } found it over his head. But here our friend, Mr. Carpenter, propose 
prohibiting under adequate all undue solution, that the that they have not time 
bery, tumult, or other improper practice. | thing is not area lnd that perhaps it i ot one of t 
same independent right, dealing with an actual situation, the Legis- | tory adjournment ; th had better be 1 t} dl 
the choice they made who can control them? Shall 1) | ] ers go intot | untraversed sea ota ] ! onb | 
Shall the saint-protected postures of Senators and Ri Ves | ,on ior on the tacts t t must apy and the proots that 
and judges and advocates judge the silence this the must show the facts you are turned into 
imposed ontside that State, under that clause the Cous rthe fact 
none the State, except that these should lequat Lin throwin poll, that 


Now eminent statesmen and lawyers say that, when these methods | produce only then a prima facie oflicer, you ave been diselar 
in this law preseribed are resorted to by a State to save itself from | the duty that the Constitution imposed upon you, or whether it rested 


the ruin civil and domestic war, prevents the State from the governor and the canvassing board determine 

considered and the demonstration and the proof now, the fraud, the sense mala fides, returning officers 

republican government advanced the learned counsel Judge canvassing boards extraneous fact that does vitiate 

was not republican. Well, was our Government monarchy be- epithet; more damnable its morality; but legality isa 

cause had support arms through four years civil war? lower than ultra vires. 


What else did support it? What else prevented the pillars let look once and briefly the very proposition 
court-room crushing the judges their but armed men, the right trouble the State’s whether they have been bor 


servants the civil power, citizens arms supporting est, whether they been wise, whether they have been careful, 
ment becanse they loved and they loved because was repub- they have been prosperous. Supposing that the Constitution 


viven the casting of the electoral votes of a State to the wovernol 
that State; he should be the re presentative ¢ lector; he should throw 
What the proof what principle, what the votes that were distributed the population that State; what 
within the disposition the oflers made the would you have had beyond the single point who 
offer there was show that though the certilicate governor, who governor facto, who the governor governing 
was conformed the recorded canvass the final State the State the time that enters upon that transaction Could 
and there was room for intervening proof between them, yet be- yon inquire whether had been elected, whether 
the canvass resort simple and record facts would show that his election the liberties the people had been suppressed, 
the returning officers acted without jurisdiction. That was the prin- was fraudulent conspiracy which 
ciple the Will any one say that the act without whether had taken part the plots that had subverted the 

Jurisdiction mild and moderate form defective authority, com- frage and falsified the action the people? You could 
pared with which fraud was more evident and more palpable de- enough for you that the governor who governs the man who 

feat of such action ? By no means. When, therefore, you had an | represent the electoral votes of that State. What other right have 
produce proof the county Florida, order you regard electors inquiring into the facts which the State 
base that factan argument that the action the board has transacted the business bringing into existence electors 


that the quod erat demonstrandum does not come that 
process, 
| 


rida Case ris 


hatever. 


of fraud or mala fides or oppression, upon what possible principle can 
you enter into that Who does not see that you give the 
power the Federal Union judgment the matter how 
the State has performed its duty you the judgment that the 
wolf had over the conduct the lamb, and can trace the vice that 
conduct to any remoteness of relation that you choose? 

that nothing sounder and safer than this, that 
are redress these mischiefs law and the Constitution, although 
frand may make recoil from its touch, and although violence may 
make shudder its the American name. have 
heard that fraud vitiates everything, and spoken here 
its own that every factum which ingredient 
frand entered thereby became infectum, and so the bane always bred 
its would not dangerous element that 
have heard that the liberties the people are 
paramount particular juncture, and that laws, and constitu 
tions, d the permanence of the syst mn of justi eG, and 

endure, are all thrown aside upon the mere 
ot fraud, and that this course 
re their liberties to the United States and their people. 


vive 


ition of 


were BO. 
and courts, 
the truth that will 
inteu this 


alone will secu 


ion of afilictive element 


have the law, and ethies and philosophy, 
that yoes behind all this: Misera est servitus, ubi jus vagum aut incer- 
does not rest upon firm foundation, and its lines are not certainly 


drawn, 


In the yn ssure of partienTar considerations thaf affect the syinpa- 
thies and the this always the appeal. 
said, Constitution compared with interests and human 


liberty ? Nothing, to be sure, except that all our social interests and 

liberties rest and the Constitution. are not 
the deity, but they are the shrine, without whose shelter human 
worshiper can detain the goddess from the skies. 

Now, for these poor people Louisiana, the power now 
takes to thwart, to uproot this scheme of energetic law to preserve 
there from destruction, and leaves these unbefriended, uned- 
neated, black people the fate from which the State strove 
hard save say that you will have made them, that 
the your Constitution, for your Constitution gave 
them the suffrage, and they are slaughtered for having the gift 
found hands. Tsay that you make them the sacrifices the 
teaches the sad lesson that the American people, the attempt 
make good the largeness its promise and work out the glory 
its proud manifesto freedom and equality before the law, tinds 
self thwarted the exhibition violence this turbulent popula- 
tion, and with its own hand, crush the methods law 
Which the State has sought, alas! how vainly, and redress 
this and this mischief its honor and its 

Mr. Commissioner move that the take 
a recess until a quarter to two o'clock, 

Mr. Commissioner Thirty-two minutes, 

The Commissioner THURMAN moves that the 
take recess until quarter before two 

The motion was agreed to. 

The re-assembled one and forty-five minutes 

The proceeding business will read 
copy of a resolve sent to me by the Secretary of the Senate. 


IN THE SENATH OF THE UNITED STATES 
February 15, 1277. 
That the Fi dion have leave tooceupy the Senate Chamber 
for its sittings int \ rth nate shall have takena recess for the day. 
Attest 


GEORGE C. GORHAM, 
Secretary. 

this will lie the table for the present. 

Mr. the length time that will allowed 

The The time under the order passed motion 
Justice STRONG your side has have, however, two 
hours and thirty minutes the left. 

Mr. CAMPBELL. Mr. President and gentlemen the Commis- 
sion, fundamentally with the learned counsel who preceded 
upon the principle the generative process which the elect- 
ors President and Vice-President came into the Constitution that 
shall alter the arrangement argument had prepared 
and follow the arrangement pursued the learned counsel who last 
addressed the Ido not understand that the election Presi- 
dent had its origin any State constitution that derived, its 
existence from any reserved fund power belonging the States. 


That course 


impression that oflice, impression the means which 


derived from the people the United States, the people the States 
united; that itowes its birth State constitution derives the 
power from State law State not assert that the Gov- 
ernment the United States came into being only with this Consti- 


this question | 


tution, that the United States themselves came into ing the 
ratification this Constitution. The Constitution came into 
the ratification and acceptance the States; but the States hat 
rejected this Constitution there would have been still a United Stat, “4 
The United States came into existence with the Declaration 
pendence. 

are told Mr. Justice Chase, one the most 
opinions that ever came from the court, the case Ware vs. Hilt 
that during the war the Revolution the United States exercised 
the powers sovereign government without much inquiry 
where the source their authority came from. During the period 
the Confederation they were still the United States under 
erate articles; but the people of the United States constitut 
some sort Union, historical Union, stronger than the 
formed the confederate compact; and so, when they sent 
gates Philadelphia who formed and organized the articles 
compose the Federal Constitution, was proposition the Stat 
those articles and form Union, not for the first 
but, declared the very face the Constitution itself, ore 
stitution, and which language became “the supreme law 
land” the adoption this Constitution, was that, 
they spoke the States this subject such has been 
the Commission. The people the United States the face 
this speak with power, with sovereign power: Wo, 
the people the United States, ordain and establish this 
When they came the subject the President 
said, “ The executive power shall be vested in a President of the 
United States and when those words were accepted 
law, was the President the United Statesof and 
they came speak the manner his appointment, 
“each State shall appoint Each State permitted 
appoint, each State charged appoint, each State required 
appoint, each commanded appoint “in such manner 
Legislature thereof may not the State saying 
allow you make President the United States, provided you 
will allow and our Legislature show the manner and means 
tion imperative isthe absolute shall appoint.” 

Coming now the conclusion if, what are the powers that 
two Congress have exercised relation the exercise 
claiming you any title superior that the Constitution 
their votes shall they come here and tell your Presi 
dent the Senate, Lay these votes before these and 
that Senate and tell that Representatives count them 
the peril been the soul and the temper 
with which the States have come the two Houses Congress: 
and has their reeeption been with any submissive tone and 
the part the two joint convention? sir, there 
one instance, the like which trast will never appear again, 
these two Congress said four the original States, 
that one the original States which more than any other may 
the production this Constitution, and said six others 
company with the four original members, will not count any 
votes that may come from those said the 
ception any votes, without the expectation receiving any votes, 
but the vindication their own authority, expressing the will 
proud and powerful people carrying hostilities with those States 
Seeing here apparent title this Constitution which might alloy 
them present the votes electors for President and Vice-President, 
advance any presentation votes, Congress passed resolution 
that those votes should not 

There were some chimerical governments, called, existing those 
States that did pretend send electoral lists the two Houses but 
they were regarded being unworthy any consideration. 
two knew perfectly well that the ten States they excluded 
were not any manner represented those caricatures govern 
and dealing with the principal, dealing with the States them 
selves, they declared them that they should not employ the power 
granted this Constitution. Now, suppose case. Suppose 
that the Legislature Virginia had sent here electoral lists 
vote for the incumbent the that time suppose that she 
had demanded her right under this Constitution suppose she had 
told you “It was our Washington whosigned that document; was 
our Madison who furnished the eloquence that enabled 
was the profound wisdom George Mason that appears the lines 
it; here that title; here are the votes our electors, 
appointed our count them;” what would have beem 
the answer? would have been hanghty and the de- 
because you have attempted abrogate it; and will not count 
your votes allow you even come far our Houses 
Government, these two Houses speaking that voice 
authority for the whole people the United States, which was 
vested them for that purpose, now the poor, feeble, paltry 
becile thing that cannot deal with certificate fraudulent 
turning 

But told that the action the Legislature the State con- 
examination can made into their authority, inquiry 


ne 


into the their acts; they have the supreme authority direct 


this subject their reserved right, you cannot touch it; you 
cannot impair it; belonged them before you existed; while those 


States were living you were unborn, and all that you have has been 
from them you; this they never gave and here gross 
you venture inquire into the that Legislature. 
The State has the power the Legislature 
the manner and means that not trust 
that power given for the benetit the State any 
the State, for the State play with? 
This joint convention has the power to look into every act of t] 
Legislature; andif that Legislature offends the spirit the Union, 
contravenes the fundamental principles that lie the found 
American liberty, can reject the While the learn 
tleman was speaking drew the form the Legislature 
of Louisiana to enable me to put the case fairly before you : 

enacted, That William Kellogg and Wells 
and their associates are body corporate, and with all the pow 
ersof acorporation under the civil code Louisiana; and that there 


inate and appoint, all the forms and the times that may des 
the and statutes the United States, electors 
President and Vice-President the United States each presiden- 


tial election under the Constitution the United States, which 
apportioned and allotted the State Louisiana the 
State Louisiana may entitled appoint; and from time 
time the Legislature contracts make such directions may 
necessary to make this grant effeetive ; and the governor shall grant 
all and commissions and all other acts 

ance thereto.” 

not very far from the before the court. electoral 
were presented that corporation with the seals and the 
natures that the laws the United States have provided, there 
member, either of the House of Repres ntatives or of the Senate, not 
that corporation, who would hesitate for 
clear; would and the judgment would just 
judgment. 

the United States, now thirty-eight number, who are 


ing board under that act 


COMMISSION. 


directions have been 
of power by the 


rhe next thing for them to see is that those 

contormed to; and precisely here another exer 
proper exercise power, was made the case Louisiana 
her vote was rejected the two case there 
Was quarrel Louisiana between two returning boards. 
returning beard, under which the election was made, some ten days 
after the election was made was annulled by the act of the governor 
the State. Your ought that the most pernicious 

practice or privilege allowed to a governor, who receives a bill within 
tive davs of the adjour ent of the Legislature, hold it until 
the next Legislature. You will notice nearly all these laws the 
signature and approval the governor were given what may 
termed ordinarily the vacation, the time between one 
and another. 


Ise 


rhe one 


to 


Is 


vislature 
The governor of that State at that time had procured, 
a year or two before, the act of L370 possibly—for there is no other 
material between the laws—possibly doubting his return 

Which consisted the governor, lieutenant 

governor, and two other Another act was passed 
another returning board, constituted differently and seleeted ditfer 

held that aet until bill was for the purpose 
causing the returns that were his hands the president the 
first board to be produced. Proceedings were begun to cause him to 
recognize that board and put these returns their 
had been two boards order put end all dis 
cussion that subject, within few days—four days 

the service of the bill he signed and promulgated that aet of 
Which repealed all acts and parts acts contliet with 
In any thanner to if. 

had not, judgment, the slightest title appoint the see 
ond board, because that board was to be ap pronnite do by the State sen- 
but the other board was certainly extinguished, because that act 
repealed the act which had its existence and which gave any 
The committee the Senate the United States which 
vestigated the subject apparently recognized his power to fill the 
board under the second act. 


relating 


The first board was certainly annihi 


nter- 
ested the exercise this subject the the 


appointment the Chief Magistrate this 
commands our armies; commands our might the 
nation under his command. represents through embassa 
dors commissioned him all foreign nations, and receives 
and ministers from foreign nations; inter- 
course With them, negotiates treaties. down with veto 


upon the acts our Congress,the legislative the 
anenlarged majority must that veto, 
The judges the Supreme Court and other courts are nominated 


commissioned him. the most distinet repre- 


entative the nation abroad and the nation home. And 
cannot consent receive appointment electors who elect him 
William Pitt Kellogg and James Madison Wells, although sane- 


legislative enactment. You may treat with sorrow and 
you may treat with rebuke, but you will obliged your oath 
support the Constitution not interefere the 
election that 

The State must appoint, that corporate being composed persons 
and had not person having rights under the Consti 
tution corporate being, and unless the voice that 
the two Houses the voice that State, whether expressed 
its Legislature or expressed by its people, that voice must come be- 
fore the electoral lists can received. You must have assurance 
that the State, the member the Union, the equal all the 
other States the Its voice must heard that 
voice other will accepted. 

Such being the fact, let one step further. The Legislature 
may direct the manner. have put case which have not 
question every member this Commission would with 
that that voice could not given this presi- 
dential appointment cannot the market stock bought 
and sold, although there may millions in” presidential ele« 
represent its best feelings, its best intelligence, its highest honors 
and you see certainly that none these can possibly represented 
the directions the Legislature, you will the direetions. 

Having shown, think, that the legislative directions must con- 
formable the spirit the Constitution and harmony with the 
general purpose accomplished, follows inevitably that these 
two Houses Congress must look into the nature and character 
those directions. claim for these two any nice eritical 
given the action the Legislature. not absolute 
arbitrary power that conferred upon the Legislature. They not 
possess full sovereignty, the argument would seem imply. 
are responsible and responsible the people the United States 
State. Then looking those directions and finding those directions 
comport with the terms and spirit the Constitution, what next 
that these Houses éan do? 


lated; and was held that might the was 
ealled, that the aet had apport d the senate to fill. They examined 
it. Regular certificates and regular votes were sent to the senate; 
but it appear din proof th: rn clerks bad done all the ean 
vassing that was done and furnished all the estimates that were 
made; that the returning board then, if it were a good returning 


board, had nothing to do 
votes according to the stat 


the canvassing and compilation 
Thereupon the senate, very 
opinion, and with perfect its conclusion, that would 
hot receive return computed and even 
though the office had been acceple d by the electors « laiming to have 
been chosen and their votes had been regularly 

That case parallel with the make before the 
The case make before you that the returning board appointed 
hy that act, and required by their oath of office, which defined thei 
powers with perfect precision, and the original 
returns, never made sucha sav that 
never took that those original returns 
another paper, called by coptabulated state 
ment, substituted. It was so called by amember of that board before 
a comunittee of Congress. 


CANVASS 


that compilation 
ere thrown aside and 
some of the 


Witte 
they never any paper 
but the statement the and all them 
coneur the fact that compilation and canvass the 
sioners’ returns was never made. If the opinions contamed in the 
report which have alluded, clearly and expressed and 
adopted by a very large majority of the Senate, have any weight as 
authority, the whole weight that authority favor the prop 
osition maintain. 

Proceeding with the constitutional clause, the State appoints elect 
ors such manner the Legislature may course that 
comprehends all the directions of the Legislature. “ The manner” 
of an election includes all the regulations leading to and proceeding 
Then the twelfth amendment becomes part it. 

The learned counsel who argued last unable tell what sort 
human being. need not citizen the United States 
the State; not officer the United States; not 
cer of the State; but whatever he be, the Constitution of the United 
States having obtained his appointment, not according any 
power, not according to any State direction, the State getting the 
power to appoint from the Constitution, the Legislature getting the 
power todirect from the Constitution, those directions become a part 
this Constitution and the power direct being derived 
aminable the superior authority and conformable the Con 
the directions are they had been written the Con 


State 


the Constitution the United States, and comes perform 
his duty, and perform his duty making votes and sending 
lists this body, and certain day this body meets, opens the 
votes, and is to count the voices. 
they are not the clear, full, sonorous voice State coming 
the assembly the States the one hand and the assembly the 


those voices have any uncertain 


peopl on the other, they will not hearken, the y will not acce pt tie 
treble voice of Jacob if it comes in subtle form clothed in a garment 
not suitable. It must be a lawful, legitimate voice before they will 
give any hearkening to it. This being so,if it be doubtful, if it be 
uneertain, then the power and the duty and the obligation rest upon 


be 


agree that the eapacit 


them to do it, 


ted States 


for how else can it done 


courts that exist through thirty-eight States? Would the 
judgment any State court accepted such judgment ought 
to be accepted; that is, in the fullness of its cordial receeption—would 


Would they the gentlemen this Commission the 
two Houses should look the transcript record from 
court Florida Colorado determining the result 
of their election receiving tl 
nt that 


election and tothe 


aceorail 16 
votes of such parties 
anee could po 


ify-hive 


no such accep 
be viven, 
or elghty ye 


ago, in the it fancy of the Re publie, 


history 


very State and the every prominent 

man Was known the whole country, the character its tribunals 
was ascertained, and there was entire contidence among the bar; then, 
possil] " ite tribunal might have commanded some degree of 
respect Lor its dec wo But now when the breadth of a continent 
eparates one State from another; when very hard carry 
exactly they are; circumstances impossible for 
the States exercise such then, proper that 
power should the enormons that 


irises out of its deposit here because of the force of partisanship, the 


iversity interest, the jealousy the various partsof the country, 
and various objections it, but where 
else can you place the assemblies the States and the rep 
resentatives the people entirely untit and incapable, where else 


for tit 
will every n 


are you to look 
Where else 


in in the United States be represented in the 
final decision ? 


Houses every man the United States 


has some measure the Senate every State stands 


onan equalit \ and it bodies th is Composed be unlit: and ine apable, 


here else can you body make the depository this last 


power ? 


We learn a great deal, Mr. President and centl men, from the ex- 


perience our Her institutions have been growing 


hundreds years, and the vicissitudes and changes them 
have been the result the and changes the condition 
liament said the returns were made into that the writs 
there; they been made elsewhere the returns would 
have been examinable where the writ was returned. That was pre- 
State James his proclamation for the convention 
his lectured the people what sort Parlia- 
ment he wanted Tle « not want any outlaws or bankrupts, among | 
other sharply contested election Sir 


Goodwin was elec 
The king took tl 


Lords sent down 


ted, and was under sentence 
Phe 
they desired have 
conference the subject; and the committee the Lords were 
nine earls, one bishops, and thirteen barons, who were 
led two lord chief-justices, four judges, Mr. Sergeant Crook, 
Attorney-General, the attorney-general being Coke. They 
for the them and the Commons said they had 
business with that subject; that was the privilege 
the Then the king 
sent committee sixty wait upon the 
king, and the king told them: 


to the Commons a mess: 


unt 


SIX 
atten 
of Commons to « 


its own returns, 


His Majesty answered: He was loath he should be foreed to alte stnune; and 
that he al lLnow cl 7 tinto matter of grief by way of cont on I did 
sample it to the ir and contrad ‘ le of Isracl He did not at 
1 te the ca f ft ise to offend him; but only 
toa sking of the law For matter nswered them all particularly. 
Phat, for his part, he was indi t 1 were chosen, Sir John or 
Sir Francis; that they could sn t iffection in him, because tl 
Was a counselor not | tin byl l Phat he had ne purpose to impeach 
their privil but since they derived ; t ters of privilege from him, and by 
! rant, | ected they should not be turned against That there was no prec 
‘ t did his case fully: Pres ts in tl es of minors, of tyr 

en, of 8 s kings, not to be credited, because f ue private ends 4 ! 
v1 hou ought not to meddle with 1 s, being all made into the chancery, 
ire to be corrected or reformed by that court only, into which they are re 
turned, (35 Hen., 6.) It was the resolution of all t judges that matter of out 
vry was a sullicient cause of dist on of any member out of the house, 


The Commons made answer, and finally they went their house 
and reduced their reasons writing 


‘ f the proceeding of the house in Str Francis Goodwin's case, penned 
by the « tt w according to former order, brought in by Mr. Francis 
Moore and 1 the clerk, direeted in form of a petition. 

the petition, they said that every Parliament writ contained this 
clause 

Ft em 1 tatu fa dist apert } toro ef 
sigill ’ t i cancella m nostram ad diem 


t- | 


? Would the pe ople of the | 


be determined by thirty-eight different supreme courts or the | 


| to the 
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That they should return the writ the chancellor. 
said that there was period when that was the case 
in the beginning of every Parliament, have ever use) + 
, all the Parliament-time, for examining ¢ 


3s and returns of knights and burgesses, during which ti 


es remain with the clerk of the Crown d after th 
m nd not re, are delivered to the clerk of the petty-bag in « 
to be kept there; which is warranted by reason and precedents: Red 
it is tit that the retarns should be in that place examined, where th 


service of the writ is appointed. The: 


; e and service isin Parlia 
therefore the return examinable in Parlian 


earan 


From that time forth the Commons have been the possession 
that privilege, and for long time the privilege was greatly 
but law placed the hands special committees 
ganized for the purpose giving decisions upon those 
turns. Lolme says that Mr. Granville, that was 
those victories which the Parliament from time time gains 
which the members, forgetting all views private ambiti 
only thought their interest subjects.” 

Now, I Bay that the Constitution of the United States obvions], 
tended when these returns were brought the two Houses 
gress, representing they did the legislative department the Goy- 
ernment, and their business being to furnish an exeentive head, wit 


out which law could passed and administration 
that these two should examine fully and entirely, and 
fur as it Was necessary ascertain that there was a concurring will j 
the appointment majority the That was the 
and determined them,and until that deci 
was made Houses there could President appointed 
electors, President could have any commission from any 
became the President of the United States of America solely, ex: 
sively by the count made by the two Houses and their certificate t] 
had received majority all the and before they ear 
possibly required make any such judgment, they are, the neces 


sity the case, bound find just and proper grounds 
hess and capacity, coupled also with power ? | i i 


which such judgment shall based. gives very interes 
ing account the struggle, lasting more than century, the 
mons get into the position which they now and the wor 
called Government England, discoursing this case, 


Says: 


ned by the Crown was manifestly fatal to the i 
This truth seer wil 


Such a power as that clai 


the House of 
ognized by all parties. 


it action of is to have been fully 
return the point where commenced, the inquiry 
directions made the State Louisiana 
President and Vice-President. not follow the 
respect the acts the Legislature and whether the 

the Legislature has been repealed will come 
the question, assuming true for the present that 
act of I-72 fully proy ides for the election of electors for President 


relerence to t 
le 


turning are take, foundon page the compilation print 


order the Commission, the latter part section the act 


; vear (or affirm) that T will faithfully and diligent! 
form the duties of a returning officer as prescribed by law; that I will car 
honestly canvass and the votes, and make atru 
correct return of the election: So help me God. 


What statements votes? 


sentence: 


That is prescribed in the succeedi: 


Within ten davs after the closing of the election said returning officers shall 
in Now Orleans to ea ins aud compile t) nent of votes made by the « 
missioners of electic and make returns of clion to the secretary of 
Phey shall continue in session antil such returns have been compiled. 


Therefore the following sentence that the statements 
voles made the commissioners election are the statements 
that the members the board have sworn compile, and they are 
the only papers that are referred mentioned that oath 
They swear and honestly canvass and compile 
the statements the votes and make true and correct return.” 

offered our part prove that they never canvassed and 
compiled single return made the commissioners 
mentioned before, they had statement” the 
supervisors, Which was paper; and here may proper, 
and perhaps answer good deal the tirade that has been 
right forme tell you precisely how this election came about and 
who were the persons that were watching the and control!- 
ing the election. 

You will perceive that there registrar appointed 
the governor the State, that governor being then candidate for 
elector and eventually candidate for Senator the Congress the 
United States, which since this election has, some manner 
other, got some sort election for title to. Fifty-seven paris! 
the State and eighteen twenty wards the city New 
each have supervising registrar. The supervising registrar has 
absolute power reject admit any voter the list. The law, 


you will perceive, prohibits injunction, any 
ence the courts with his function, and prescribes that his judgment 
shall absolutely conclusive upon the capacity giving vote 
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supervisor gistration each parish appoints three com- and clear thems and 
parties, make something like afair representation. State Ethan would have been events 
issume that takes two from his own party and one from the have been sand 
numbers. There-are, then, twenty-one hundred persons but they were ere mere tools; ques 
hundred one party, and those take the tion whether lerste that ther impropriety 
from the hands the voter, and criminal offeuse forany proceeding Bat think that show 
else touch the vote its passage from the voter’s hand into answer those accusations the that was done some 
box. There are fourteen hundred, then, the supe five six years ago, based newspaper statement 
. rs party distributed over the different polls of t he State. In ad- Of course neithe ne Of these facts goes in the lea Or oly 
has the power appoint special constable ing the problem That problem whether these 
the polls and perform all the required him commissioners elections’ returns have been examined and 
more” the language the law, say eight hundred. turn can hardly feel that doing justice the 
ikes twenty-nine hundred persons. |} mission and adding anything to that which has been lout " ) 
this the United States court New Orleans ap- not simply said associates, but which has been said 
pointed sixteen hundred supervisors, two for each poll. In addition | Congress of the United States in discussing this very ele« law 
that the marshal the district appointed eight hundred deputies which was said with much the made the Hous 
Orleans and fifteen hundred deputies for the country, at- Representatives and that has been here said wit 
» polls in the country. In addition to that, under the opin ion | much force in the discussion in 1°72 and 1573 ind so lately as in 157 
the United States, large detachments and which there appeared diversity opinion between 
gr fo y were placed in various parts of the Sti ites, so that they | the different members of the Senate who compose this Commission 
“bystanders,” think was the language the opinion, the members the House who compose this Commission. 
serve sort posse comitatus the event that the marshal should both the House and the seemed 
lanv use for that sort of assistance. rent to the same result in reference to the construction of this lay 
sons who were employed, lawfully but still with manner, specified manner and none other, their oath 
vy of authority, all coming e ither from the governor or his friends. | it in that 1 tl ma rand 
were there engaged watching the polls. Now this Com- none othe eas they 
astonished, under that sort array, that there was not from low that inte 
poll, unless, perhaps, protest report any commis- prominence the 
rof election that there was riot, tumult, intimidation, confusion, | sioners of e] a 1 the re 
else that the statute speaks his box? Nor was turning board not 
have been informed, asingle report from any super- are do,” says the 
registration that there was tumult, riot, interference, which are contested 
ols ruction in the pertorinance of his duty as registrar. On the con- | neither the contested nor t! ie dl 
y. on the registration- books there are 225,000 voters registered and | and reported upon. | 
he census of the State was 227, 55 population. Of the votes appear- | ports, Common Plea idee 
eon the face of the returns there were 23,000 for one tic ket and | As tothe sc i t! the elec 4 not rea ( cted { ; 
r W for the other. Lundertake to say that two-thirds of the States | sisting elect ! t} ‘ » the f 
State. takes were made in cart ‘ tio tl ‘ it is to 
ith these facts standing here upon the face the law, clearly able say that, either willfully the election was not carried 
tumult, no scene of confusion reported by the only authority that | Mr. Con epee ta EDMUNDS, In what form did that case ari 
Mr. arose action for submitting election 


right, propriety, this sort denunciations the people and 
‘ra late ac etoria to the judement o 1e 1 comy 
Louisiana been ringing the ears this Commission and under late act Vietoria the judgment the court composed 
the persons here present the Right Honorable Lord Coleridge, Chief-Justice, 
fact which has been reported here and which may serve Com ner under the 


election for the campaign speeches that time. the Mr. sir; the The 
of October there issued out of the cirenit court of the United have read to the court applies precise to the act of the turning 
tates New Orleans ten thousand and upwards warrants 
competent They embraced some the most respectable hat they had 


the city, friend and family physician among the number; 


munity, comprising its very best citizens, apparently best stand- the trib 


board ribed duty perform under the act its organ 


rants. There was not proof nor any desire have any 


proof. One thousand three hundred and sixty cases were tried 
distuissed on sight : but it served the purpose. The aftidavits were a re df t] of elect 


Mr. Commissioner THURMAN. Were the whole 10,000 men ar- Parliament 
red line was drawn around the names the citizens the 
registration-list, and several thousand voters were unable restore 


cers as 


have jurisdiction over elections Parliament; and they certify 
their but this not such 


their names that list vote. The commissioner who issued Mr. Are the operative words the 

dollars against the United States for his services, and Judge 


ceeding, 

any such thing had happened the sober, steady States 
Vermont Connecticut, ten thousand writs had been 
harging men with crimes, what would have been the sentiment and 
would have been the act those Would they have 


were some instructions given to the returning officers 
would give you the information you ask for; [ will read them 


the volume which have referred: 


turning officer will attend at it four o lock p.t on the 


y 
| 
| 
hich 
nto receive t t-boxes and papers from the when all the 4 
wen delivered to hi ! will the 
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Lo 
( t-pay epa re ithe nun 
their 
4 1 | ado ful tes 
‘ i if 
| } ey el 2, The rejected 
f Iba f L-list, and counter 
he pr 
I refer to this case fort principle hich was announced There 
had been and there had been and there was 
‘ isto tl eles Th pri pue 
} fat ‘ of 
‘ I or 
ne adi ii r ¢ 
tt larities complained 
of ‘ \ 1 ft ‘ 


And Tsay regard tothe returning board, that this returning 
board pro eeded in a manner which was in contradiction tothe let- 
ter and the spirit of the act,so asto satisfy the revising tribunal that 
they did not follow that act, either from error from fraud, (and 


charge this both error and then the returns those 
officers cannot valid and proper returns act. 
el vi ne ‘ ’ Caudle Seyinour; and tl object of 
the citation that there must couformity with the 
rections of the act, that a court or tribunal does not acquire jurisdic- 
1 by the mere fact of dealing witha case that has some connection 
the yvect of the act, but here the aet prescribes a mode of 
proceeding inferior court that must The 
\ ait 4 i i t ln 
i cb upon ¢ 
1 t ‘ won ithe war 
\ or } i} } tly esent 
‘ ‘ the dey t, i ‘ ino 
Phu | ent is this 
\ ‘ tospeak for lt i to avail or not, merel 
ts yuu t ist 
f 11 ul t «dey t offic 

toa 

\ i is no 1 sucha case ast Without a char on oath 

I taki { lavit it ‘ tis quite difh t; the act is purely min 
i | l { ‘ tol ered 
l lepos val retion to 
‘ rl of tl inner 
1 

wt Was considered void and an action of trespass was brought 
him. this ease have communicated the the 

the act which required these compile and 
papers character, and their whole duty 
{ ] it} ‘ i nd compile those papers, an th y have 

duty perform they make that canvass and that 
making the canvass and compilation they come 

ere protes lk ithe d 1 cleetion in the presence of the 
commissioners and corroborated three parties, and they find 
that for further examination and necessity for 
further they have independent and separate 
duty And here let the Commission that their 
duty the intimidation and their power upon the in- 


moisa lit ted and special power, Phey do not 


ive the power ough the country and examine whether there 


int tion whiel the polls, however such 

dation have They have not power 
than the pla the election, nor time 
other than the day the interference the day elec- 
tion tumult, riot, intimidation, election 
have the power report, and when reported the returning board 


have the power 
pretend say but what law and under the 


the the State Louisiana intimidation and 
threats and violence form, corrupting practices any form, 
would election, are not dealing with any in- 
that Weare dealing with the powers return- 


limited commission addressed, and the manner 


that commission and rigidly The 
act. Here entire volume, Elee- 
ti ul these are the ehapters contained in it relative to 
&e., and the most exten- 


sive and ramified inquiries are made there, and rules the 
and most rigid character order secure purity elections. 
unquestionably would suitable subject for examination upon 
trial where party had received election from any re- 
has been perfect abdication rather abnegation every sort 
jurisdiction over elections any shape, although our intrusion 
copy from the act New York and although the opinio 
the courts New York have extended the operation the 
every sort elections. 

The supreme court the State Lonisiana decided the 
against Bonner that there was law authorizing the courts 
with contested elections, and their decision was to disiniss the case 
for want any connection control over That was all that 
contained those decisions. But any well-order 
court such decision could possibly have been made, and when 
opinions came before the committee the Senate (and the report 
Mr. Carpenter was submitted several years ago) that committee did 
not hesitate say that those opinions were law 
was the dissenting every well-ordered syst 
of jurisprudence, those inquiries, that delegation of power would 
co-extensive with the limits; and any party who had title 
and wished establish that title against party who 
counted unfairly who had procured his election unfairly and dis 
honestly ought have been heard; but the state the law 
such could have been presented. mean the 
law before that supreme court. 

Mr. STRONG. Mr. Campbell, with regard por 
tion your argument, should like ask question will not 
interrupting you, 

Mr. 

Mr. Commissioner What the position you take re- 
gard to the power of the State over the final action of its returning 
put the question little more the was 
the power of the State of Louisiana to have directed the action of 
the returning board State canvassing board have been cor 
pleted before the 20th day November and was the 
power the State constitute another tribunal try contests 
tween the two sets which claimed under the election 

Mr. CAMPBELL. Unquestionably, sir. 

Mr. Commissioner Then, understand you, you 
tend that the power judging the honesty the de- 
cision the returning board the State. 

Mr. the case State officers. 

Mr. CAMPBELL. That will come after reference 
that, own opinion that the State has jurisdiction over the 
elector. 

Mr. Commissioner STRONG, Cannot review its own election for 
electors? 

Mr. cannot review the election for electors 
the two Congress when their re- 
turns come, 

Mr. Commissioner STRONG, How then could they 
returning board make any decision all? 

Mr. CAMPBELL. They make returning board with view 
compiling the speaking the final disposition 
final determination on the subject of the right of an elector to cast a 
Perhaps the question doubtfal one, and have not very 
fully considered it; but view these under the Consti- 
tution is, that the State isthe instrument and the agency, and its laws 
are instrumental communicating the two Houses 
of Congress the election of electors, and the two Houses of Congress, 
determining who has majority all the electors, necessarily can 
inquire whether those electors were fairly chosen 

Mr. Commissioner Pardon for one question, and 
that this: whether you contend that Congress the posi 
tion tribunal for contesting the election State electors, the 
same position which tribunal for the trial contested elections 
constituted State would have any State ofticer 

Mr. CAMPBELL. That Congress 

Mr. STRONG. Whether Congress that posi- 
other words, whether Congress the tribunal for the trial 
of contested elections of electors ? 

Mr. CAMPBELL. question that Congress could create 
tribunal inquire into the validity and truthfulness and regular- 
ity any election for for the purpose determining the 
question whether the votes cast for President and Vice-President are 
cast the men competent the only legitimate place 
where such tribunal could come from, because the power 
cised electors atiects every citizen and every interest the United 
States; every State this Union interested that decision, and 
State would justified allowing the determination 
questions finally rest State 

On the subject of the value of those certificates there is one author- 
ity that ask the attention the Commission to. isin Lan- 
sing’s Reports, page 725, and case was the court 
appeals, page 527 the fifty-fifth volume New York 


actto 


| 
q 
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prefer from Lansing because presents the subject very sue- 


\t common Jaw, where, as in this case, the pr ople are a party, the certificate of 
urd of inspectors is, first, prima facie evidence of the truth of such statements 
are per:nitted or directed to certify But itis only prima facie evidence, it 
conclusive; and like all other merely presumptive evidence, it is ject to | 
ereome or destroyed by better, higher, or re certain evidence, and may be 
ly so overcome or impeached. In t! iis country it is the actual expressed will | 

electors, not the certiticate of inspectors, that confers “the title to an office. 

. truth, not form, that confers the right. 


another page 


When the truth has been so far inquired into and ascertained as to show that the 

; ite is not true, can it be the duty of the court to hold that, though false and 
: rtain, it may still be used as evidence? Can such a paradox be introduced 
into the law as that a thin y false in fact may be true as evidence! Or this, that | 
sn of ul certificate proved to be beyond the power of the ofticer to make certain 
in ‘at it contains shall still be held to be certain because it 1s certified? I think 
not. Lfsuch rules are not found to be established by = ority, surely they should 
first introduced to thwart that inestimab! ght of a freeman th right 
in office When such right is proved by the pth. vec the will of 


] voters. 


Mr. Commissioner EDMUNDS. How did that case 

Mr. Commissioner BRADLEY. Under the New York intrusion 
ct? 

Mr. CAMPBELL. This action “was the nature quo war- 
anto try the title the defendant the mayor Al- 
which the defendant was declared have been elected 

second Tuesday April, 

Mr. Commissioner would not disagreeable you, 
Judge Campbell, should like ask question, did not pre- 
cisely understand your answer to Judge STRONG. Suppose, when in 
process counting the vote the State Oregon was reached, 

oof should be offered on behalf of one of the candidates that at 
every polling-place the State Oregon there had been different 

votes cast from that certified, change the result 
inthe you claim that the duty the two Houses 
pause the process counting the vote until both sides should 
ive put evidence that question and the fact should have been 
ascertained 

Mr. CAMPBELL. That not the case have been arguing all. 
evidence, 

Mr. Commissioner HOAR. But think would perhaps help 

derstand your view the power and duty the two Houses, 
inquire Whether you thought, such proof were 
one the candidates what the true vote was that State, 
would the duty the two Houses pause the count until 
fact had been settled 

CAMPBELL. was member one the two Houses, 
would give all the pause and inquiry that was allowed aud 
then would decide according the result that conclusion. 

present now the question the objections that were raised 

the alleged The statute law Louisiana, being 

registration act, provides 


Chat no supervisor of registration appointed under this act, and no clerk of such | 
ervisor registration, shall for any any election when said 


rs oliiciate, 


that another party held several offices, one them being 
the State Legistature and therefore not eligible; holding 
under the Constitution, well several others 

ler the law, they are disqualified under another article the State 

was inquired yesterday one the members the Commission 
were competent for the State require that elector should 
the State. The answer was, believe, that the State had 
even put that requisition. The State Louisiana the 

and her constitution has not only required that 

hould citizen the State, but that should inhabitant 

one the congressional districts. has declared that two the 
electors shall appointed electors large. them require- 
ment residence made except the State. But six the eight 
electors are required inhabitants respectively the various 
congressional districts. 

Mr. Commissioner those six chosen districts 

Mr. CAMPBELL. No, sir, chosen general ticket; but one 
the questions which oceur this case that one the districts 
the voters concluded they could only vote for the two electors 
large and the inhabitant their own district, and neglected 
vote for any other member the ticket except the 
large and their own district The turning board, under 
general equity jurisdiction, concluded that that meant the whole 
ticket and allotted the other members the ticket just many 
votes had been given the three that parish. 

Mr. Commissioner BRADLEY. What was the number votes? 

Mr. CAMPBELL. Twelve hundred, think. 

The PRESIDENT. Counted 1,200 votes not cast 

Mr. CAMPBELL. The exact figures are 1,334, 1,364, 1,364, 
and They did not They allotted 
some thau the others, but that was the excuse that was made. 


missioner 
LL. 
Commissioner EDMUNDS. 
| eleventh offer of proot is direeter 
CAMPBELL. 


sixteenth, seventeenth, 


And soon the 
the pretended ele 


ction 


attached to said ottic« 


istrator of dea 


Constitution of thie 
been 
appoint the 
might elect them by 
whether they 
persons from whom the 
persons from whom the elec 


lection Was 


cerned with the 
sioner the 
parish, shall not be 
obvious propriety that 
capable elig 


evistr: ition, 


election of 


law, 


der 


gentlemen 
appoltinen 
that even Con: 


to go behind 


does include sutticie 
not be eleeted. 
they may say that 
persons convicted of 
qualify election 
re orsign ot the 


pe ms who have 


from 
ualified the \ 
gy as returning oflicers for themselves 
lates at the 
the same 
appoiutment 
interested in ha 


essful candidate 


and therefore direcily 


sufficiently ¢ 
passed to every supervi 


is addre 


| publican vote 


| 
meant inquire whether the 
to that. 
A.D. 1276, supervisor of registration of the pari fP te ( ‘ nd that he al 
| and officiated as such supervisor of 1 stration tf said p sli att election 
for that day and that the same person who acted 
| one of the electors for said State, and on the rday of Dece ’ A.D. isi6. as an 
elector cast a vote for Rutherford B. Hayes for President of t United States and 
for William A. Wheeler for Vice-President of the United Stat 
page the Marks, one 
ctors, who 
; Was, ever since, has been, and is holding and exer ne the office of district 
attorney of the fourth judicial district of said State, and receiving the sala by 
Again: 
We further offer to prove that on the 7th a {N 1 A.D. 1876. J. I 
Burch, who was one of the p nied ¢ ‘ ora 
college gave a vote for Rutherford B. i + for President ot United S 4 
and a vote for William A. Wheeler for \ I entot t { ted Stat ; 
holding the followmg ot sounder the ce rand laws of said State; that 
Is to say: member of t Lot mtrol of the State p t ra 
as im of State, to both of ollices 
been appointed by the th the advi L consent of tl i f \ 
State, both being offices with s ries il by law Lalso the of tr rr 
of the parish school board tort parish of East Baton Ko med that { 
Burch, ever since tl Tth da No p eto.) has « 
and still is exercising the functions of all said offices and res emoluments 
thereof, 
"nited States requires the State to appoint 
ras the Leg iture may 
Vy might retain the power themselves and 
might confer the people, they 
al ticket; and the question is presented 
that power designate the class 
to be made; that is, desienate 
tion should not be made. In the exercise 
: who has the appointment of a commis 
who the returning officer that 
g ompetent person to be elected. There is an 
; a supervisor of registration should not) be 
, iy office while conducting the election. Such 
iS th i decided very early: 
The sheriff was himself, one the men 
: bers for that county Una ously resolved, that the ret i Was void 
The arose Mississippi, and was there determined 
; istration to a State office was absolutely mull and void 
: We entirely coneur in somuch of this jud t as holds that the . tee was 
disqualitied to take the office Phe law preseribes who may vote as w as Whe 
may hold offic 
i the other side have in sted that on the ibject 
t of these electors the State has plenary ] crs 
—_ | in determining who hall be President and Vie 
1 | President in the counting of the votes have no power or authority 
the State and who has been 
elected. Ido not goto that length; but Tsay that the term 
ner election,” such manner the Legislature may 
; ority to determine who sl land who shall 
q sav that an infant should not be elected ; 
» shonld not be eleeted: they may sav t t 
should not they may 
Would be in such condi 
rtial action contd 
that view the 
ca te registrars 
ca 
te a candidate tf 
registrar 
th Ving such a res 
tion: 
Re! Panty oF I Ay 
Rooms J COMMII ( Nb I I 
DEAR Stn: Itis welll i tot eet t f 
sus of 1875, the republicar tel t republic 
is OO 
_ You are expected tot ter and vote t full strength of the repu | ) 
in your parish. 
Your recognition by the next State administr ni I}depend upon 4 
your full duty in the premises wl you will not be | Ito } | trill 
duty unless the republican registration in your parish 1 ‘ “ \ i 


! 
The PRESIDENT. You have ten minutes yet. 
Mr. CAMPBELL. wish refer your honors authori 
W 1a meeting, at w to be done to t 
to put that res the ap- Where an act is to be done by a select body consisting of a deti 
trati also Jor putting the gov corporators, will not valid unless majority the 
ha adt! vernorto preven him from ent at the mecti todothe act. Ift actis to b lone by au in 
to ther « to tut ‘ alte The i 1 OF Terin 
that puri of \ eh n obie } That five persons, to be cle by the senate from all political par 
‘ 1 the co t lla of t Sta } tl Tt) forall elections in the State, a majority of wl 
‘ dif anch ta vo tute a quorum have power to make the returns of all elections 
i cy by death, resignation, or otherwise, by either of the board 
, : . ‘ that, ifthe Cor ! can 1 be filled by the residue of the board of returning ofticer 
ct for t \ er | 
enable submit the court. the case fill that vacancy, but that vacancy was not filled, and 
the her power and her right the purity shall offer, permitted, from the corrupt escaping 
for from what their duty have filled it, they acted corruptly not tilli 
1 ‘ of } ot lona adishor rupt, | Pepe itedty and it had been atedly refused. No person to 
ho« rs thes ller Was ever made has evel bee i brought before any 
‘ oa ¢} weywve ft] tate by n that have testify that it was not filled for the reasou that they did not w to 
the United State Those practices their subsequent proceedings the non-performance that 
have en cove | ty } we ranted to t] » bec 30 of duty, as well as the legal requirement on the m to perform if. 
| d itt ecti they ould tand in that they were not i ally require dto ye riorm it in the sense ot ma 
Ro ¥ y have pre their after-acts invalid, then would their failure to perform what tl 
red law did not compel them do, from bad motive, change the validity 
of the State | of their subsequent acts ? 
i tt { Iw Stl with the way he described the | In case of any vacaney by death, resignation, or otherwi either of 


unimedans 


ra i 4 ns that there was ring in 

( tant Ne composed of apostates and renegadesand adventurers 

‘ it el th thei privileges at Lthei 

‘ 4 it lve that they inspired and inspirited 

t ! of J ris d the oppression of the Servians; that 

\ isto he ccomplished by no other means than 

Mivi ‘ Lon li ol years en- 

to Is and danwver somiserics 

ne h ‘ vhole it 

‘ ! ected the ice ot this 

‘ l th if il OV ttl ral Lthat the whole 

ft land ) h breathless excitement to sec hether 

) | ‘ miplished by i ilts has been brouelit 

ly rnment in that State. 

Mr. EVARTS. Mr. dent, two that will 

l 
i was ly 
writ v not be 
I SOT the pectors 
‘ tt di 
i t ‘ racted 
Lecislatutr ult 
‘ , ! the « t err cert 
‘ ad be correct legal pro 


pow - 
action 


wa 


ever ere they exceeded them, and tha 
] »yrefer to tl ea of | I The City of Lowell, in Met- 
tofanact that is to take effect at a future day as comparing 
i { pa lia r tl date of the tirst and between its date 
las, t f W ey 


Commission, where the fraud has originated the failure 


sidue of the board of returnis 


hoard, t 


hen the vacancy shall be tilled by the re 
Mr. Commissioner EDMUNDS. not think you understood 
question. Supposing you correct, that was their duty 
the vacancy, that they had power any step the 
formance their duties until was filled, then you 
their subsequent be invalid, no matter what the m 
the other hand that was not duty 
it, the sense their proceed afterward, would 
presence the corrupt motive make any difference the validity 
> That is the question I should like to hav: 


acts; 


acts would 


their subsequent 
your view upon. 
Mr. CAMPBELL. that the failure perform any dnt 
enjoined the law from corrupt motive which the elect 
would have the case New 140, was 


It appeared that there were declared as cast at one of the precinets 27 more 
for « ity commissioner than were tuarked on the check-list The court s 
rom the faet of this diserepan > court ought to find that it was the resu 

vd int managers of the e'oction, the court would hesitate long to count 
of the votes cast at an election so tainted, on the ground that with such proof 
fra ind corrupt purposes, no confidence could be entertained in comi: 
i conclusion as to what votes were actually given And the safe 
| that where an election board are found to have willfully and «de 
ale tted a fraud, en though it affect a number too small to change t 
sult, i m to destroy all contidence in their official act nd to put the | 
cla idler the clection conducted by them to the proof of his 
by ev the return, 


read from the Law Elections MeCrary, section 
know case which precise the one before the 


the Legislature contemplated that there should 
persons and that the board always five, composi 
all parties, the fraudulent refusal that would 
them incompetent perform further acts. 

The PRESIDENT. The time the side objectors 
No. and hour and two minutes are left the 
side. 

Mr. MERRICK. Mr. President and gentlemen, may allowed 
file brief the subject last referred Judge 
The think you may submit the Commission. 
Mr. MERRICK. call the attention the Commission 
containssome authorities direetly point the question 
his under the law while composed four did not possess 


1 
t 


authority act. Among those authorities opinion 
from Mr. Justice MILLER. 


will state the Commission with the 


COMMISSION 
| 16 LORAL ()! 4 SS 4 
A 
| 
Mr. The tribunal there which you read. 
Mr. That not know. The statement 
ers given, and they exceeded them, and that 
derstand have afew minutes more. There 
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PRESIDENT suggested that have computed the tin Those who ere: 
r: that I have gi en the objectors to certificate No. 2too much. | Fr rhuvsen. Gartield. H M \i 
not stop revise this stand what Ihave Mr. Commissioner red the 
ed an bour too much. 
Vr. EVARTIS I tl uk you said we had an hour and two minutes Nos. Land 3 
thinks you have just three minutes lef the 
yesterday the discussion time was 
i in hour with a diseussion that occurred betwee Those who voted in t e were: Me 
the Commission and reading Clittord, Field, Payne, and 
the Commission. At the time som Pho vho voted in the negative were: Messt 
ting that fromthe tin Hoar, Miller, Morton 
some littl sioner ABBOTT the follo 
rsuch circumstan | R t 
for the Commission to decide. It is proper therefore that you | he question being on 1] idoption of th 


ask the Commission, you see fit, make 


not desire this moment make any re- 


‘ly desire, may please honors, make 
tement reply statement made Mr. Evarts, that during 
entire progress of the investigation of this subject that took plac 


protest was made, and objection intimated, the 


ver ( yard to canvass the electoral vote. 
i r about a protest. 
Mr. Then misunderstood. protest was duly filed 
hose representing the democratic party against the power of the 
day the session. 
the discussion the pending proposition 


proceedings to-day [Putting the question.] isso 


While the doors were closed, order was 
Secretary was directed notify the respective counsel at- 


lance proceed under the order the 


twenty-two the Commission adjourned until to-morrow 


4 } 
at ten o clock a. mn. 


February 16, 1877. 


Commission met ten o’clock m., pursuant adjournment, 


with closed doors, for the purpose consultation the question 


mitted relative to the ofters of proof connected with the objections 


raised the certificates electoral votes from the State Loui- 
After debate, 
Mr. HOAR submitted the following order: 
Ordered, That the evidence offered be not received. 


Mr. ABBOTT the following substitute 


for the proposed order: 


init 
Lien 

ted 

wi 

il 

TI 

the 

tine 


se who voted in 
} + 
( who yv eel 
Frelinghuysen, 
Commmissione! 
the 7 ot 
irl 
in said State | 
r board me I 
missioners 
returi ul 


Those who voted in the affirmative were 
eld, Hunton, 
Those who voted in tl 


Res 


Resolved, That evidence will be received to show that so much of the act of I Seat 
isiaua establishing a returning board for that State is unconstitutional, and theacts | (oo 
aid returning board ave void. 


The question being the adoption the substitute, was de- 
cided the negative 


Those who voted the were: Messrs. Abbott, Bayard, 
Field, Payne, and Thurman—7. 

Those who voted in the negative were: Messrs. Brad] vs 
Gartield, Hoar, Miller, Morton, and 


Mr. Commissioner ABBOTT offered the following as a substitute: 


Resolved, That evidence will be received to show that the returni board | 
I iana, at the time of canvassing and cor Th Ole th tt ti j 
telection in that State snot legal lu r il r 
Ht. In this: that it was composed of fo ol instead | 
question being the adoption the substitute, was decided 

the negative 


Those who voted the affirmative were: Messrs. Abbott, Bayar 


Pieid, Payne, and 


YEAS 
Nays 


\ 
i oO 
nt 
mi 
jul 


1, i 


1 
bu 


ysen, Gat 


itive 
i, Hloar, Milles vie 


, and Thur 


d | 


Lbb 
ad Stro 
“4 


follow 


tr 
1} 
subs 
re: Mes 


sub 

aif 


Messrs. 
Miller, Morton, 
Mr. Commissioner BAYARD 


a 


lved, That no person holding an office of 
eligible to be t 1 
tend g to pr it 
ites Land 3 
s question being on the adoption of t 
shegative: 
Those who voted in the affirmative we 
rd, Field, Hunton, Payne, and 
se who vot Lin the negative were 


Frelinghnysen, 


Mr. Commiss 
Res Ti 
} 

The 
in the m 
YEAS 
NAYS 

rhiv 


eld 
atl, 


NM 


orton, 


s. Brad 
t 
i. 
Edmunds, 
q 
| i LE Was 
| hou termined in the nbegative: 
| 
I ks, but Mr. Merrick does. 
. M | Those who veted in the rmative were: Messrs. Abbott, Bayard, 
Clitford, ld, Hunton, Payne, and Thurma 
Those who voted in the rative were: Messrs. Bradley, Edmunds, 
Mr. Commissioner ABBOTT the following 
ms of seetion 26 of the ‘ 
bv cert or the 
that said 1 i urd 
ere mae t ‘ i 
thre und lawtull t Clits 
7 
negative: 
the affirmative were: rs. Abbott, 
n, Payne, and Thurman—7. 
Nove r last fort of elect 
en con led o ed 1 
pre led to compil the t 
The que stion bein Fon the ad pt onott stitute. it was d ided 
: Abbott, Bayard, 
C 
Edmunds, 
7 iis isa substitut 
Cor ly 
rs. Abbott, Bayard, 
Miller, Morton, and Strong—-. 
ioner FIELD offered the following substitute 
| 
n the nion of the Comn 
hich cour for t ectors to certiticat L and 3 offered 
the adoption the substitute, was decided 
3 
oted the were: Messrs. Abbott, Bayard, 
] Hiunton, Payne, and Thurman—7. 
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| estion then recurring on the adoption of the order submitted 
) it is de 
te 
| itive ‘ Messrs. Abbott, Bavard, 
if ifs ra 1 Thar 7 
| > Voted the newat were: Messrs. Bradley, Edmunds, | 
‘ m ti slop of the order ibmittesc 
| | f th ! i is ck ed 


> 
‘ 

the sion the various motions and orders 

a is rena 

Cha ther any the time that counsel were entitled undet 
{ r of the ¢ i 1 us ol ther it is been @x- 
The ¢ rwas het certain yesterday on that point. 

Phe PRESTDENT. Lhe time on the side of the objectors to certi- 

tes Nos. was exhansted the time remaining 
it Miter, and the journal clerk. By these corrections Lam 

that ten minutes are left that side, but substantially the 
ed 

Mr. Conu mer PAYNE I move that the time bee <tended to 

sicie for one honr on the general question 

Phe PRESIDENT Ir, PAYNE moves that one hour on each side 
counsel the discussion the main question that 
i 

Mr. Commissioner that the order under 
which four hours and a half of time were allowed to each side for the 
the whole question was proceeding executed when 


that two additional hours should given each side for the 


sion that After that agreement was entered into was 
that the might draw their final time the 
Whole question and use that interlocutory question they 
chose to a 
And they did use up. 
Commissioner GARFIELD. They did use up, and they dis- 
cussed the whole question, together with the interlocutory 
counsel have not asked for additional time; and they had, 
should myself consider that ought staud our shall 
against the motion Mr. 
PRESIDENT. The motion that hour each side al- 
lowed for argument. 

Mr. Commissioner Unless counsel desire that, shall 


} 


certainly vote if 
Mr. EVARTS. I think that counsel distinctly presented to the Com- 
mission, and certainly felt thoronghly, that the discussion thus opened 


them covered the whole merits the case. That was our view. 
You are satistied, then 

Mr. EVARTS. are satistied 
stands 


put the same inquiry counsel the 


Mr. CAMPBELL. The time which was granted by the Commission 
was granted with view the discussion the questions arising 

itted the Commissio 

PAYNI Then withdraw the motion. 

Mr. Commissioner you Judge Camp- 
bell, that the Commission having ruled out all theevidence you ofiered, 
you liave nothing further to add before the deed is done. 

Mr. CAMPBELI Nothing, sir. 

Mr. Commissioner move that committee three 


the Commission appointed prepare the report, and 


that take intermission one hour for that 


case have nothing add the case have 


Mr. Commissioner What that motion 
pointed 
Mr. Comin ioner STRONG, Allow me to suggest that, bef 
question nally passed on, there the question the 
bility of the evidence that was offered. We have not passed « 
merits of the case, formally at least. I think we ought first 
into deliberation for that 
Mr. Commissioner withdraw the motion. 
} the merits of the case among ourselves we may come to a conc! 7 
nobody now authorized pate. 
Mr. Commissioner move that the Commission 
co il ition 
motion was agreed to; and (at five and twent 
minutes the Commission proceeded consultation with 
doors. 
Mr. Commissioner MORTON offered the 
R lved, That the persons named as electors in certiticate No. 1 were t } 
el oft Stat Louisiana. and that their votes are the es pro 
the Const mof t United States, aud should be counted for Presick 7 
ice-L're 
| Mr. Commissioner THURMAN offered the following as a su j 
| tute 
Strike out word and insert 
Phat i Vote the people of Louisiana for electors of I 
nd I No last have never been | invas 
clared, therefore the votes purporting to be votes of electo that State f 
med Viee Pre lentought not to be counted, and no electors of Presid 
Vice-President ean be regarded as chosen in that State. 
question being the adoption the substitute, was 
cided the negative 
who voted the affirmative were: Messrs. Abbott, 
Clifford, Payne, and 
who voted the negative were: Messrs. Bradley, 
Frelinghuysen, Hoar, Miller, Morton, and 
Mr. Commissioner HUNTON moved amend striking out 
after the word “resolved” and inserting: 
| Phat the votes purporting to be the electoral votes of the State of Li 
not counted 
question being the adoption the amendment, was 
cided the negative 
Those who voted the affirmative were: Messrs. Abbott, Bayard 
Clifford, Field, Hunton, Payne, and Thurman—7. 
Those who voted the negative were: Messrs. Bradley, 
Frelinghuysen, Garfield, Hoar, Miller, Morton, and 
And the question recurring the adoption the resolution 
Those who voted the affirmative were: Messrs. Bradley, 
munds, Frelinghuysen, Hoar, Miller, Morton, and 


| 


Those who voted in the negative were: Messrs. Abbott, Bayard, 
Field, Hunton, Payne, and 

Mr. Commissioner MILLER moved that Commissioners STRONG, 
required law, the action the the 
pending. 

Mr. Commissioner GARFIELD moved that said committee consist 
Commissioners BRADLEY, and MILLER, the 
appointed prepare the report the Commission the case 
State Florida. 

motion, 

Mr. Commissioner EDMUNDS was excused from serving said com 
mittee account ill-health. 

And motion Mr. Commissioner FRELINGHUYSEN, 

Commissioners MILLER, and were appointed 
said 

motion Mr. Commissioner MILLER, (at six and 
minutes m.,) the Commission took recess until seven 

The recess having expired, motion Mr. Commissioner HOAK, 
the Commission took further recess uutil seven o’clock and 

After the recess, 

Mr. Commissioner MILLER, behalf committee prepare 
port the action the Commission the matter the electoral vote 
the State Louisiana, offered the following 


Ordered, Vhat the following be adopted and signed by those members of the Cor 
mission agreeing therein, as the decision of the Commission on the matters su 
ted toit touching the electoral votes of the State of Louisiana, and the brief gro 
of said decision, and be transmitted by the President of the Commission with 4 
the accompanying papers to the President of the Senate, to be laid before the twé 
Houses of Congress at the meeting provided for in said act 


ho voted 1] nevative were: Messrs. Abbott, Bavard. 
( Payne d Thaurman—7. 
motion Mr. Com ioner was— 
+) 
| 0 er side 
| 
l 
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ELECTORAL 
u ( ! 
Washington, D. C., Fe! State of Louis ind 
q I e President of the Senate of the United States, pres | ate, to be read at the iingof t oi 
: o Houses of Congress, under the act of Congress et I Samvuen J. BR 
: for and re late t counting of votes for President | Speak f 
ed January 29, A. D. 1877. ry 1 
the atlirmative: and the letter was ac | WS 
al Commission mentiones ha rec Leertain certi > 
5 rs purporting to be certitica i papers accompanying the same | NATHAN CLI M1 
votes from the State of Louisiana, and the « clions thereto, sub- } Pr tof ( 
ider said act, now report that it has duly considered the same mntinn soner 
t and has, by a majority of Votes, decided, and does herel f Be le motion of Mr, Commissioner ABB 
votes of William P. Kellogg, J. Henri Bureh, Peter Joseph, Lionel A That the i ction of secre imposed « former 
< on. Morris Marks, Aaron B. Levissee, Orlando H. Brewster, and Osear Ji tl nission bet { 
{ named in the certificate of William P. Kellogg, governor of said State, which ‘At eiht o'clock and fifty-seven minutes p. m. the Commission ad 
sare certified by said persons, as appears by the certificates submitied to the | me . 
( ssion, as aforesaid, and marked Nos, one (1) and three (3) by nis- | journed 
‘ ind herewith returned, are the votes provided for by the Cor f the | 
1 od States, and that the same are lawfully to be counted as th i eal | 
Kight votes for Rutherford B. ilaves, of the State of Ohio, for Presi- | — 
votes for William Wheeler, New York, for Vice-President SATURDAY, February 17, 1877. 
| Commission has, by a majority of votes, also decided, and does hereby de 
d report, that the ei above named were duly appoint | The Commission met at four o’eloc k p.m., pur tant to adjournment 
( tution and the law named in said act of Congre i t und 
to the consideration of ‘the subject, that the beforementi I 
e been lawfully appointed such electors of President ai { 
United States for the term beginning Marel A. 1). 1877 


nd that they voted as such at the time and in thes 

the Constitution of the United States and the law; and the i \ : 

; ty of votes decided, and does hereby decide, that it is not competent under The Commission met at four o'clock p.m., pursuant to adjournment ; 
the Coustitution and the law as it existed at the date of the passage of said act toge | and, on motion of Mr. Commissioner SrronG, the Comission ad- 

vidence alivade the papers opened by the President of the Senate in the pres 


journed unt ‘uesday, the instant, four o’clock 
overnor of the State oft Louisiana, on and according to the determination and dec. | 
m of th ir appointment by th returning officers for clections in the s | 
to the required for the performance of their duties, had been appointed | 
rs, counter-proof show that they had not; that the determination February 20, 
; id returning officers was notin accordance with the truth and the fact 
Commission by a majority of votes being of opinion that it i in tl The Commission met at four o'clock p m., pursuant to adjour ent 
two Houses assembled count the The the 17th, and instant, respective 
sident to enter upon a trial of such question 
Phe Commission by a majority of votes is also of opinion that it is not competen ad afd pproved, : ‘ 
that any said persons appointed aforesaid held Mr. Commissioner GARFIELD, the Comn took 
st or profit. ut ler the United States at the time when th y were appo ted. | peeess till half past six oelock p.m. Before the expiration of the re 
it they were ineligible under the laws of the State or any other matter offered cess, at six o'clock and tifteen minutes p.m... the Commission adjourned 
to be proved alinnde the said certiticates an ay { 
the Commission is also of opinion by a majority of votes that the returning offi- | until to-morrow at eleven o'clock a.m. 
f election who canvassed the votes at the election for electors in Louisiana | 
a legally constituted body, by virtue of a constitutional law, and that a va- | 
‘ in said body did not vitiate its proceedings . a 
fhe Commission has also decided, and does hereby decide, by a majorit of votes WEI SDAY, February St. IS k 
port that as a consequence of the foregoing and upon the grounds befor: . 
that the paper purporting to be a certiticate of the electoral vote of said The Commission met at eleven o’clock a. m.. pursuant to adjourt 
State Lonisiana, objected Timothy Howe and marked ment, all the members being present. 
Commission, and herewith returned, is not the certificate of the votes | 1 
vided for by the Constitution of the United States, and that they ought not to On motion, the Commission took a reeess until one o'clock p.m. 
Washington, the day and year first above written The Journal yesterday was read and approved, 
question being the adoption the report the George Gorham, the Senate, appeared and pre 
was decided the sented the following communication which was read: 
4 } To the Pre f the ¢ 1 " 
Those who voted the were: Messrs. Bradley, Edmunds, 
SLOT hat Tit cburn or pay I rporting to te ret Th teott 
who voted the negative were: Messrs. Abbott, Bayard, the presence the two Houses Congress and objections thereto 
Clifford, Field, Hunton, Payne, and Thurman—7. made, the said returns, with all 
ith submitte to t} + os dex of 
proy by law 
report the reupon the members agreeing therein, fol- 


SAM. MILLER Mr. Commissioner ABBOTT. move, Mr. President, that all the 


W. STRONG 


yrinted, 


| 
r. W. FERRY 
lows: ‘ 


jl JOSEPH P. BRADLEY. papers received be 
GEO. EDMUNDS. Mr. hope that order will not 
tered, becanse trust shall able use the papers here the 
JAMES A. GARFIELD are eviden \ OLCTADLY an both 
HOAR actly what are the points. hope the papers will here for the 
question of law arises. Phe only doubt about the printing is that it 
Ordered, That when the Commission adjourn, it be until to-morrow at four o'clock . 1 
involve delay until to-morrow 


The PRESIDE vi The question is on the motion to print. 
Mr. Cor wing: rh PRES! | tion 1 pri 
nimi MIL L E R offe the folloy hg Mr. Commissioner ABBOTT. I think they ought to he prit ted 
, Ordered That the President of the Commission sign ca transmit to the Presi The PRESIDENT. One of the assistant secretaries has succested 
dent of the Senate the following letter, to wit: 
Str: Tam directed by the Electoral Commission to inform the Sen it it has 
considered and decided upon the matters submitted to it under the act of Congress | 9 printed when it is convenient tosend them out, I see no objection ; 
concerning the same touching the electoral votes from the State of Louisiana,and | but if it is meant that they shall be sent out at once to be printed, I 


herewith, by direetion of said Commission, I transmit to you the sa in | for one object to it. Ithink we ought to get along with this case 
writing, signed by the members agreeing therein, to be read at the me he |}, : 
two Houses according to said act. All the certiticates and papers sent m- | but if We can have them np ted by to-night or to-mort THOTT SS 
the President the Senate are herewith returned. very well, the mean time. 
Hon. THOMAS Mr. Commissioner want get with this 
** President of the Senate.” | fast as anybody els ge, Nobody is more desirous of getting on fast than I 


the aflirmative, and the letter was accordingly signed, think 
NATHAN CLIFI on, that pass them without seeing 
Mr. Commissioner MILLER offered the following 
Ordered, That the President of the Commission sign and transmit to the Speal 
of the House of Re presentatives the following letter 


i the bundle of papers here submitted, which we are to pass 
print. 
ong too fast and 
not vet along ri 
Mr. EDMUNDS. May ask there are not dupli 
catesof each set? Lhave no doubt there are. Now, Mr. President, if I 
WaAsuINGToN, D. C.. February 16, 1277, | an have the attention of my brother, Judge AbBort, TI under 

Tam directed the Electoral Commission inform the House Repre undoubtedly the fact is, that there are duplicates the 

sentatives that it has considered and decided upou the matters submitted to it under | tlieting certificates; and, that being the case, I have no objectio 
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ELECTORAL COMMISSION. 
wo away, reserving the \LEM \1 0 
) eted in time I} y certify that the foregoing tal ere It of 4 
cast f sicke Lel ner ri 
a: ‘ ] } t 
Lia Orie Secretary of Stute of O 
Salem, December t 
Mr. I I tary of the State of Oregon, do hereby certify I 
the « usecalof the State of Oregon ; that the foregoir 
t tatt! pr tial on Lin the Stat ft 
d © papers Ni sidential electors, has been by me compared 
slabstract of votes cast for president ilelectors aforesaid, on tile j 
‘ id coy isacorrect trauseript tine wal of the whole of 
i wt of votes 
In v eof Lha 
te of Ore the day and 
\ 
t | List of vot ‘ata 
‘ ed a the Stat 
‘ 
W. TT. Odell received fiftec 
Watts received 
‘ ‘ ate And Ik. A. Cronin received fourteen thousand one handred and fifty-seven (14 
‘ to ! W rt 
vot 
Da 
A 
‘ 
he 
AT I ct i 
NC. CARTWRIGHT it « vote cast for each and all persons for t iftice of electors of P | 
er, A.D. 1 \ lent of the United States for the State of Oregon, at tl 
H. CANN j cleet 1 held in said Stade ont of November, A. D. 1¢76, as appears 
for Stat f Orevon the returns of said clection now on file in my office. 
CHADWIC! 
Ss A A Slate of Or 
secret f ate of Ore. | lectors of P 
I. Li. Cann re, resident | on, duly elec 
the day December, Uni 
ly qualitied | lfor the Stateof O 
ppears by the | purpose of ca 
had, on the i— 
vy the laws | " » United States, in di 
riting and all uly, result 
ty with the | » whole number of vot st ior President of the United States was t! 
ul ne sigua- | Votes 
d to said acknowledg | That the only p n voted for for President of the United States was Rh 
full faith and ford Hayes, Ohio 
esaid | Phat for President of the United States Rutherford B. Hayes, of Ohio, rec: ' 
the great seal the three (3) votes. 
In testimony whereof we have hereunto set our hands on the first Wednes f 
CHADWICK in the year of our Lord one thousand eight hundred and seventy 
j e Ntate of Oregon | W. H. ODELI 
é f Oregon November | J. W. WATTS. ; 
| UniTen STATES OF AMERICA 
j | State of Oregon, County of Marion, : 
- at \ President of the United States for the State of Oregon, duly elected ; 
; = 5 pointed, in the year A. D. 1876, pursuant to the laws of the United States ar 
F ; =: the manner directed by the laws of the State of Oregon, do here! ify that 
2 |< on Wednesds the 6th day of December, A.D. 1 for the purpose of castit 
votes for Presid 1 Vice-President of the Unite t 
t ily taken, by ballot, for Vice-President of the United Stat 
lots for Vice-President only, with the following result : 
| number of votes cast for Vice-President of the United States wast! 
1 1 
ri 7 73| Vij V7 nly person voted for for Vice-President of the United States w \ 
, 6 That for Vice-President of the United States William A. Wheeler, of New Yor 
179 179 a2 | re ived three (3) votes 
f AI ‘ In testimony whereof we have hereunto set our hands on the first Wednesday of 
December, the year our Lord one thousand eight hundred and sevent 
847 43 | W. H. ODELL 
270 207 gi J.C, CARTWRIGHiI 
4 1 SALEM, OREGON, December 6, 1876—12 o’cloc] 
being the day and hour fixed the statutes the United States and 
1 { 1.44 140 141) 140 | the State of Oregon for the meeting of the electors of President and Vice-Pres 
the State Oregon, the electors for President and 
" 1 2 Mates tor the State of Oregon met at Salem, : 
lay being the first Wednesday in December. 
; = eting was duly organized by electing W. H. Odell chairman and J. ¢ 
{ $23 | ation of J. W. Watts, who was on November 7, A. D. 1876, duly elected 
674 674 ( ( Gg | ar ior of President and Vice-President of the United States for the St 
Gregon, Was presented by W. If. Odell, and, after being duly read, was unanir : 
dt State of Oregon be entitled to three electors, the clectors present p 
} ’ 1 ceeded to and did declare that a vacancy existed in the clectoral college, and t 
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ELECTORAL 


lor and by v aoc 
ter fourteen ot Ore Deadya 
ation.) t val elec Cartw 
vote, proceeded to etoral 
Watts received the ia cleelors | 
n declared duly t he ottice of of | Vice 
tof the ted States for t State of Oregon 
yon th iid electors, on motion, proceeded to vote ly illot for P t 
A 
\ number of votes cast for Presider fthe Us lL States was t 
person voted for for President of the United ut vas I ford B 
Ohio 
esident of the United States, Rutherford LB. Hayes, of Olio, received three 
| electors then, on motion, proceeded to vote by ballot for Vice-Pr 
ed State 
je number of votes cast for Vice-President of tl United States w 
q I pe for Vice-President of the United States was William 
e-Pre United States, William A. Wheeler, of New York 
motion, ther iusly, by writing under I ap 
W ll to take charge and deliver to the Pre tof thes t 
q i vernment, Washington, D. ¢ one of the certificates containing 
said electors for President and 
s ordered that one of the certified copes of the abstract and can 
‘ ‘ of the State of Oreg ri ialele i held 
ver 7 for electors of Pre ntof the U1 
Ore as and delivered Chadwick 
tate e State of Ore n, be attac return of 
per voted for by the clectors | ident and Vic 
fthe U1 }States 
ctors then adjourned 
W. ODELI 
Chatene 
JOHN C. CARTWRIGHI 
etaru 
by certify that the within and foregoing isa true, full, and correct state 
f acts and proceedings of the electors of Pre ntand Vice-President 
s Oregon at a meeting of said electors held at Salem, in the St of 
q ) ‘ tth day of December, A. D. 1876, at 12 o'clock noon of said da 
W. H. ODELL, Flector 
W. WATTS, Eleet 
JOUN C. CARTWRIGHT, Electe 
4 1, OREGON, December 6, 1876. 
the dnly appointed and elected electors of President and Vice-President of 
\ i States for the State of Oregon, do hereby designate 
Odell to take charge of and deliver to the President of the Senate of t 
~ it the seat of Government, towit, at Washington, District of Colun 
the tirat Wednesday in January, A. D. 1°77, the certitieates and papers relat 
to the vote for President and Vice-President of the United States, cast by us at 


7 § }, in the State of Oregon, on the 6th day of December 
W.H 

J. W 


A. 1). 1876, 
ODELL 
CARTWRIGHT 
WATTS 
Ballots. 
*resident of the United States; Rutherford B f Ohio 
W 


iT 


ODELL 


I ‘re ident of the United States, Rutherford B. Hayes, of Ohio 
lorsed) JNO. C. CARTWRIGHT 
esident of the United States, Rutherford B. ILayes, of Ohio 
Indorsed) J. W. WATTS 
] Vice ‘nt of the United States, William A. Wheeler, of New York 
(Indors W. H. ODELL 


Vice-President of the United States, William A. Wheeler, of 
ndorsed) JOUN C 


New York 
CARTWRIGHT. 


lor Vice-President of the Umited States, William A. Wheeler, of New York 
(Indorsed) J. W. WATTS. 
{ Tov the honorable electoral college in and for the State of Orego for President and } 
7 Vice-President of the United States : 
; Whereas I, J. W. Watts, did receive a majority of the legal votes t f 


nt 


tial electors at an election held for President and Vice-Presider 
ites on the 7th day of November, A. D. 1276, as appears from the ofthc 
ein the secretary of state's oflice in and for said State; and 

en some doubts touching my eligibility at the time of such 
i hereby tender my resignation of the office of presidential elector. 
Very respectfully, 


whereas 
Therefore 


election 


J. W. WATI 


OR 


December 


STATE OF 


governor of the State of Oregon, do here) 
ld in said State on the 7th day of Novem 


sived 15,206 votes, John Cartwright received 15 


ree 7 votes for electors for President and Vic« 
Sia the highest number of votes cast at said e] le 
onstitution of » United States, to be app I 
t ‘ sident of the United States, they are hereby elected | 
sas aforesaid for the State of Oregon. , 
la testimony whereof [have hereunto set my hand ana « d the seal of the 
ite of Oregon to be affixed this the day and year tirst above wr 
FAYETTE 
Oy yon 
Attest 
S. F. 
Secretary of State of Oreg 
This is to certify that on the 6th day of December. A. T). 1276. FE. A. Cre on 
of the u 5 rd, and John C.C wright and Will » H. Odell, « s, dul 
appointed on the 7th day of November, A. D. 1876, as appears by t! exed e 
tu , to cast the vote of the State of Oregon for President d Vice-Pre ‘ ‘ 
the United States, convened the seat government and for 
purpose of arg their duties as snch clectors : t ft thereny aid John C 
Cartwright and William H. Odell refused to act el ! t el 
I tl the undersigned, J. N. 'T. Miller and Je Vv anpointe 
stectors, as by the laws of Oregon in such cases mad aud pr ided, to till t va 
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ors of President 1\ Pre 
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OREGON, EXECUTIVE OFFICE, cially declared ince law that 
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the cer The PRESIDENT. 
to be heard. WI 
Senator KELLY. 


mission, will 


Two « 
iO represent 
open the ease 
like, 


Mr. Senator 


KELLY. 


Mr. Senator SARGENT. 
rence of Ohio of the Ho 
utative JENK 
aster. t u proceeding i 


l« inned to be | certain testimony obtained 


J. W. Watts as p 


mission of 


tf, and 


ith the hearing 


to certilicate 


the objectors? 
President and gentlemen the 
the part the objectors 


however, a few minutes. 


Senator Mitchell of 
use of Representatives. 
S. Mr. President an 
of the cause 


the 
the 


ventlem 
may 
of appointment and 


from the 


r necessary to] 


ate 


ostmaster 


also the certiticate appointment and 


sion of 


ipplied person ill 


of said John W 


y tothat Department for those 
declined to give them unless ordered by the C 
wonld ask that order made that they may produ 
also desire for two witnesses, Mr. Watts and 
Mitchell here, and 
readily 
Mr. Commissioner HOAR. Mr. Jenks, is it not possible for you 
with the other side the facts 
wait moment, Mr. Hoar. 
suggest that the application had better made counsel. 


} 


senator however, 1s suppos 


Let 


import 


from whom the application comes. 
|} have a right to be heard rsonally. 


make the application now, that the 


Those who make the 
It is only to save time t] 
may here 


lt 
of Ihentucky } 
Senalorr 


Iwania | 


Cronin, J.N.T Miller 
ot | 
for Vice. | 


reasons 


States for the State of Ore- | 
cast their votes 


id for William A 


ts of votes mead, cer 


f Oregon at the election held in | 


lto said 
Dre 


said State 


ident ar 


ot m 


that 


Mr. done the suggestion counsel. 

The request before the 

Mr. Con 
the subpa navas re jnested and ask for certified copies of the 
wanted to be furnished by the Post-Office Department. 
the evidence will competent another 

The Commissioner EDMUNDS moves that 
Commission grant for the witnesses named and also 


Commission, 


move that the Commission 


order for the papers called for from the Department. 


Mr. Commissioner EDMUNDS. Are the witnesses within reach ? 
Mr. Senator MITCHELL. will say reference the witnesses 
Mr. Jenks desires that they are here the court-room 
will respond any time whenever the Commission determines 
proper that they should called. 

The PRESIDENT. The question is on the motion of Mr. Conn 
sioner EDMUNDs. 

The motion was agreed to. 

Mr. Senator KELLY. 


I shonld like a few minutes’ time to gathe 
together some hooks before proceed 

The How much time you 

Mr. Senator KELLY. Half hour any time that will suit the 

Mr. Commissioner EDMUNDS. Mr. President, move that the Cor 
mission take recess for half hour. 

The motion was agreed to; and (at one and forty minutes 
the Commission took recess for half hour. 


two and ten minutes Commission re-assembled, 
all the members being present. 

The objectors were also present, and the following 

Richard Merrick, esq., 

George 

Ashbe] Green, esq., ( 

Alexander Porter Morse, « Sq., J 

Hon. William Evarts, 


lion. E. W. Stoughton, 
Hon. Stanley Matthews, 
Shellabarger, 


The 


In opposition to Certiticate No. 2 


The objectors certificate may proceed 


} under Rule 4, two hours to a side. 


Mr. Senator MITCHELL. 


I desire to know whether the objec tors 
on that side both proceed before the objectors on the other side? 

The may both speak first. Counsel alternate, 
but objectors this proceeding. 

Mr. Senator Mr. President and gentlemen the 
mission, the first objection No. which shall dwell 
this: 

d to be 


n claims one of the said electors was 
at I vette, in the St 
d and qualitied as such postmaster, that be 
laws of the United States, ane mtin 
ruary, 1873, until after the 13th d 
ost he 7th day of November, 1 
and that I 


said presid 


ister 


i ter on the 
when presidenti elects Oregon 


thre 


said John W. W t was ineligible to be appointed as one of 


this Mr. Watts was postmaster, and 


q 
7 
ite Oreg 
! ' ltot ‘ rofO 
i 1:36 and 138 of the Revised Statutes | Certificate. Is 
II certiticate No. 1? 
i) Watt ‘ to oft State of ©) 4 
‘ . 9? 
Gu of « pter 14, tithe of t ‘ lla {dh No. 2 
Oregon, and M 
vy. 155 ta ter La Fayette et 
l ter on t ith « of Novem 
\ \\ rt ppouited as one of Lidl por ‘ hit 
‘ 
ret On caused t list f the names of the elects oft 
B.A. \ ‘ ted electors of Pre nt and Vice-President 
‘ St int st fo nt « of November, t 
\ 
I is i 1 ut f the governorof Oregon, under the laws of that Stat me ‘7 
t t rt f cle tment as electors, to John C. Cartwright, 
At ' bel the thie persons cay sble of being 
el opr t ‘ tors received t highest number of votes at the 
‘ bind the 7th day of Ne ber, eti 
C. ¢ t W iam Odell had no right or anthority in 
“ \ Watts to b in cleet onthe Oth day of Decem 
t jidential elect on that da 
Vii t 
] Watts to be an cloctor on t th y of Dew ste 
1 t neton th lay compose or form part of the ers 
electoral « oft the tate of O tas by law constituted | } 
VIII q 
} ] (. Cart tand Wi H. Odell had no ithority to appoint t) 
1 \\ t on day of Decer r because 
1 that day the postin rat La Fayett the State of ; 
Orex that d olin e said off of protitand trust 
JAMES KELLY, of 
LEWIS V. BOGY, of M i : 
W. STEVENSON 
DAVID DUDLEY FIELD, New York 
IR. TUCKER, of Virginia | 
LAFAYETTE LANE, of Ore 
( A. JENKS, of 
ANSEL VT. WALLING, of Ohio 
1). of Calif 
INO t Ohio 
J. WK. LUTTRELL, of California 
Bi preci 
" = ned. Senator I members of the Honse of Representatives of the ] 
i electoral of tk State of Ore cast by I \ (, 
John Parke Thy each of the and to tl tof ve 
1. “The id T. Milles nad John Parker were not, nor was 
‘ {tl ppointed elector of Pre nt and Vice-President of the United 
Stat ort tate of © 
Kutherford B. Hayes tor President of the United States | 
W how for Vice President of the United Stats the 
ti it teal bey electors to the President of the Senate are the only | 
t nd lawful lists of vot for President and Vice-President of the United 
est erat t votes t for of President and Vice-President of the f 
States t of November, A. D. the secretary of state of 
the State of O duly canvassed said votes, and made and certitied under his 7 
hand and the reat seal of 1 State of Oregon and deliveres Odell 
J.C Cartwricht Watts two lists oft electors of 1 View 
] ent of the United States elected by the qualified voters at said 
oles t ul showin. that said W. H. Odell, J. C. Cartwright, and J. W. Watts 
per highest mur rof votes of said qualified voters at 
wt eth ind were elected, which certificate is dated the 6th day of December, 
A. 1D. 18 Mich has been read before the two Houses of Congress; by reason 
ot twright W ts were tl electors of Presi month of February, 157 f 
‘ id Vice-Presi tof the ft ted States for the State Oregon, and was duly commis 
ee | an office of trust and protit ur Ito 
4 be and act as such postmaster \ 
\ SARGENT, } 
Senators. 
WILLIAM LAWRENCE 
EUGENE HALI | 
GEO. W. McCRARY } 
‘. P. BANKS, | 
Meml the true beyond doubt that 
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think necessary for under the any Now, when does the What the day 
fof that, because the view take that that matter was pointment? other gentlemen 
the returning board, and the returning board reall was contended could hold the 
cessary for produce that But that was not con ite Was give 
become necessary shall establish the point. here was not cor ite givel 
Now what isthe result ofthose facts? [refer tothe Constitution of | never completed at all t on But he conte 4 
the United States: that the appointment w: t the election of the 7th of 
State shall appoint, in such manner as the Legislature thereof 1 vember, but was perfected when the canvass of votes was made. 
: of electors, equal to the whole number of Senators and Repre ives t Lhat is a fallacious position, It cannot be ii ’ do beeau 
: he State may be entitl din the Congress : but no Senator or | enta | returns of a canvass are me t. 
ner ollice Oo rust or protit unde Ss 4 
4 person oil ot trust or profit under th not tl e appointment its: If. 
tional inhibition clear the lish can 
it. No pr rson shall he appointed an elector who holds an office | ] sof Presick Vi Pr shall 1 
or ‘ ‘ ifte t Monda Novemb ‘ 
tor profit. On the first point whether it is an oflice of trust or Ay next M 
ceed eV ‘ tion « I lent a ‘ t 
worts, the case of Searcy rs. Grow, reported on pages 120 and | Pheyv must be ot appointe 
will read only may necessary and further, be- that day they are therefore, 
ber, could not made any other time canvass the 
se was before us at the last term, and was decided upon a point 1 The mere evidence of a fact is not the fact itself. That Tam 
dl Phe proceeding is a contest for the office of sheriff of Sist in that position I think there can be no doubt. So it was 
( e appellant, was returned as elected to the office at the S the court in California. 
’ ‘The ground of contest 1s that, at the time of t elecuion | I refer now to another n atter, to the election in the State of Ver 
in the town of Yreka, and that the compensation of the 4) 
rannum. The court below found for the contestant appeal | irse I do not all the rac attending If exce pt 
Those ( were u at th sor shortl iter tl etlo 
ourt below nd for the contestant. 
} name of Sollace was a postmaster at the time of the election on the 
: Phat is, for the person next highest. I shall dwell upon that a 4) 7th of November; he resigned a few days afterward: he was a can 
after-portion the argument, show that the person next highest for The Legislature Vermont convened, not 
ineligible candidate received the know whether proclamation, but think the honorable 
constitution, the twenty-first fonrth article from Vermont stated some time ago that was 
tive office und ‘ nited States, o ther powe . ¢ 
any lucrative r the virtue of some law in that State, without proclamation of the gov 
eligible to any civil office of pretit under this State Pre i 
militia to which there is attached no annual salary, or local rs i t fp Sokane ine At all events the Legislature of that State convened Phe 
s whose compensation does not exceed 3500 per annum, shall not b took this matter into consideration ; they declared virtually, Ido not 
» Phe act of the Legislature prescrip ng the mode of contesting ek } know whether by resolution er otherwise, that Sollace was not aap) 
ontes of: hi he reti ed candidate 
the grounds of contest, makes th tact thatt return 1 candidat : pointed on that dav, and procecded by legislative enactment, as 
tthe tu of the election, one of those grounds. Grow was postinaster at t ‘ A, ’ 
the election, but had resigned the time his preseribed the cor ution, that vaeaney 
nroof, and so found, that the income of the office of postmaster was some $1,400, but | failure to elect. It was under this section of the Revised Statutes, I 
t the expenses of assistant, rent, &c., were some $1,000 per annum, so that the | presume ; 
t sum received or enjoyed by Grow was less than $500. ; ‘a : 
e counsel for the appellant contends that the true meaning of the Constitu Sec. 134 W enever al State held an elec ntort purpose of ¢ on 
t s forbidden to take a civil State office while so holding the other ; but that he may be appointed on a subsequent day, in such a manner as the Le iture of 
nable of receiving votes cast for him, so as to give him a right to take the such State may direct 
State oflice upon or after resigning the Federal oflice. But we think the plain } 4 ‘ 4 
I ve of the words quoted is the opposite of this construction. The language i | So the State of Vermont in Its Sovereign Capacity ade lared that a 
not that the Federal officer shall hold a State office while he is such Federal | postmaster was an officer holdi an. s«ooflice of trust and profit under 
but that shall not while such Federal office the State the United States, and that there was and they pro 
ous We understand the word cligible to mean capa le of being chosen the ceedk d to provide for the case So in Rhode Island: Mr. ¢ orliss was 
et of selection or choice. The people in this case were clothed with this |, | Mtate: low the 
erof choice; their selection of the candidate gave him all the claim to the @ centennta coma 
oflice which he has; his title to the office comes from their designation of him as euliar provisions of m iny of th New England States the governor 
But they could not designate choose man not has the right questions law The 


capable being They might select any man they chose, subject only 
xception, that the man they selected was capable of taking what they had 
wer to give. 

donot see how the fact that became capable taking after they had 
exhausted their power can avail the appellant. was not the 
the votes were cast for him, the election failed. We do not how it can be 
ed that, by the actof the candidate, the votes which, when cast, were inetfect 
ual, because not given for a qualitied candidate, became etfectual to elect him to 


olliee 


( 


time 


nit be contended that, if Grow had not been a citizen of the county or of the 


State at the time of the election, or had been an alien at that time, the bare 
fact that he did so become a citizen at the time be qualified would entitle him to 
1 otlice?) Or suppose a man, when elected, under sentence and conviction for 


e—if such a case can be supposed—would a pardon before qualification give 
him a right to hold the oitice ? 

When the words of the Constitution are plain we cannot go into curi 
ition of the policy they were meant to declare. It may, however 
rtof the pr 
tronage ina State clection. 


us specu 


have 


been a 


refer that case conclusive the law stated sound; and 


here just well any other time call attention the 


marked distinction that exists between person who ineligible 
being appointed and one who may hold the 
person may hold the oftice, may elected while under dis- 
and becomes qualified the time holding 
suflicient. instance let refer the provisions the Con- 
stitution the United States the election Senators and 


No person shall be a Senator who shall not have 


years, 


attained to the age of thirty 

person shall Representative who shall not have attained 
certain number years and have certain other qualifications. 
person shall that is, while may be- 
fore, yet the removed when becomes Sena- 
tor Representative, can hold the For instance, 
holding the governor this day, State has been 
elected Senator while holding the bar him tak- 
ing his seat the 4th March next that day does not hold 
the office of governor. That, however, isa very different case from 
this which strikes the beginning the matter; that is, where the 
prohibition the election, or, this instance, the 


icy of the provision quoted to prevent the employment of Fede ral | 


about 


of Rhode Island did submit the question to the supreme court of 
Rhode Island. There was whether the 
position of centennial commissioner was an office of trust or profit. 
The majority the court held that was, and the voice 
the court was was trust profit, the person 
who had been voted for was not elected, and that, not being elected, 
there was failure and the Legislature proceeded provide 
for the case. 


dissenting Voce 


There are two Legislatures who have established this clearly 
beyond doubt that person holding office profit trust 
the United States could not elector, and that resis 
the after the election did not make him qualified. 

additior. that, let refer what was said committee 
appointed the Senate and House Representatives 
which Mr. Grundy was chairman. was composed the part 
the Senate Felix Henry Clay, and Silas Wright, 
three persons who ought to carry weight. Wherever they signed 
their names any document political character onght carry 
conclusive weight its integrity and its worth. Ido not 
reading all, but will read portion post 
masters had been elected electors North Carolina, 
New Hampshire but made difference that time 
votes were disallowed or not, as it would not chan 
election, so there was nothing done in the matter, 


opinion their report. 


rnation of 


ir 


the result the 
mit the cor 


nr tt 


ee 


save t 


hl 

The committee are of opinion that the first section of t] econd artic 
Constitution, which declares that no Senat or Repre ative, or per 
ing an otlice of trust or profit rt Ui d State hall be p ted 
ought to be carried in 1ts to rigid execu rtoy 
oflicers of the G ral Govert ring their ¢ L po toi 
the elections of lent al of the [ State i 
ion of Consti it believed, « ddis deputy 
from the appointment of electors; and jua ition 1 rt 
the appointments, and tl! i t ‘ of dep 
his appointment as elector would not entitle him to © as elec I 


stitution. 

the debate ensning the House Representatives 
report this joint committee Mr. Francis ch: 
House committee, said that— 


| 
| 
| 
| 
| 
| 
— | 
| 
| 
| 
| 
| 
| of the 
1 hold 
| elect 
rrevent 
! provis 
of 
| r after 
q ( 
i 
| upon t he 
| ian of the 


ELECTORAL 
‘ P thatt the p 4 be elected electors on the day prescribed by Congress; Congres 3 
1 “d the day: and the law of Oré on provides : { 
riel of | sid this State may be en lto 
Mi ‘ or KELLY. I Lp pose they ¢ 1 vote, but I do not kno | whe m bec Se it is impossible to convene the elect T's “Yaa { 
this tisa little out the way, but those cases where held that the next highest the 
e the ¢ t iil e Pederal Gove utdoesnot. Leontend | to vote again upon the question; but here they cannot do that. 1] 
every State exclude Federal officers. Here the power the been exhausted, they cannot vote 
te of the ¢ fifut rise If other States have permitted | 67 1 time. 7 time to do it, because the preside: 
the State Oregon has other States vote within days after the State election, 
j { ‘ | t of t provisions, the State of Oregon has | impossible 1 election, and necessarily the first ; 
ded tl Ul be obeyed ; and T contend that } must ce ie three highest eligible candidates 
has application now. The ite will have representation; there 
these hall not appointed electors, person, and the State will lose its 
f tle of the State « ludes these men from that office, | State n ismandatory. Itsays the election mn- 
‘ pert rigl to exclude them, and the decision in | take pl » electors must be chosen on that da 
not see how anything can plainerthan State that the Constitution says 
dwe long enough the point will leave it. and therefore three must that 
Phe next presented is, Mr. Watts was eligible, then rhest qualitied persons. different, contend, fro 
was Mr. Cronin, who received the next highest number of votes | dinary cases of office where a majority not being had the 1 
impossible for refer all the ions referred back the plurality elects the State 
Ist fone | tn il eho And I may as well here state the ditterence between the case of A 
thereiore, or eu 1 few toshow this faet, that 1 | bott, which was before the Senate of the United States a few y 
ved the est number ago, and this Mr. Abbott claimed that was eleeted Sen 
1 | | >the law Ilere is What is Lin Gaulicl | ofall the se ire present, s 
that | of votes; hest number of votes if he 
rco m to the ! eligible to be elected. 
ot t ane thom Wwe The next point which I shall diseuss is the one which will pro} 
tution was held that most strenuously contested, ‘fore refer 
unter of the Government of the United States, 
rs. Gro bo Calitor In that case two settlers holding adversely to each other, presented themselves | 
l it t f the el } | fore the Land Ofjice. The Land Depai ment decides the case pr 
the post lind liminary decision made regard other matters that 
that case needless for me to « ill to your attention, So it isin the State gover 
Now. there are facts that ment The executive called upon exercise certain duties 
Mr. Watts had meetin cognizance the fact the death incumbent without having 
meet held ther that he wa court decide t tfact. He takes cognizance of an abandonment wher 
rpublished own also ina paper Here let refer decisions support this position which 
the next highest person Mr. KELLY. Yes, only read the syllabus the case 
place hay titution this Arkansas Reports, page 
I held by the peoy ( itution the pr : oT sons Th Supreme Court 1 us the power t » issue ts of mat ts. The pa 
‘ i y ! of 3 il declared duly electe plying for this writ must show that ho has a specitic legal , and no other 
qi ecifie legal remedy 
1 cert 1p ohibi sin our titution, among ¢ etor oT moneys who was in default for moneys collec 
that person ho ji idefau hall ected : a pers of th Constitut mM, at the time of his clec it 
} t challenge to fight aa elected: a man the time of his application for his commissi 
heen convicted of eri t be elected. 
. { ‘ the person who rec highest number of votes I then, clearly within the meaning of the Constitution, and consequent] 
shi be declared duly eleeted the }) op! ean elect a person who has | « to any office of protit or trust. So far as the rights and interest ot 
t rt tt 1 mwho is qua itied to receive the votes rights, this court will not tal upon themselves to detern ne; for that questi 
t i elected 1b he re ives the highest number of votes, and if the | not properly before them cecutive, in common with every other o 
is ineligible, the qu ilitied person re- | bor oath to support tatic wd whenever an efi rt is made tox 
‘ t! Kt i unber shall be declared elected. or violate it, 10 1s not only Bis uege but ins duty to interpos and pr — 
the the States says that persons shall Soin Indiana Reports, Gulick vs. New. This was case man- 
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compel the governor issue commission. The court 


determi 


rnort e even against the decision of a board of canvassers 
uvapplicant is entitled to receive a commission ornot, where the objection 


t to receive it rests upon the ground that the constitutio: 


il prohibition 


nor sl vd 


mia 


sion to the pers¢ 


Missouri Reports, mandamus was asked against the 

compel him give certificate person who was 
The court took this position : 

rnor is bound to see that the laws are faithfully executed, and he has 

oath to support the constitution. In the correct and | 

lutv. he must inevitably have a discretion in regard t« iting commis 


1 ritimate perform 


jinted who was consti } 
hen his inelig 
of Ii 
3 iil, then, is | 
d satisfactory evi no elect | 
ed to violate the law and issue 
rk has certified to the election 
ind the certificate to determine wl | i 
on or not, where the objection to the right of th 
t! stitutional prohibition is i 
‘ Of a commission is an act by the exec 
Not 
r of a commission is an act by the executive in his politic ul capac 
the means employed to enable him to execute tl d carry on 
priate functions of the State; and for the manner in executes | 
hois in no v ne e to the jndici co ore ter- | 
th executive discretion than legis cl un wit! i il | 
granting of a the executi a 
ty, I an official act i ‘ titu n, al i vir t | 
y in the person receiv f tl ther t ta- | 
| not lie against the governor rcase like } 
will now turn Arkansas, page 595: 
of these cases he certainly possesses a political discret tl f 
is alone answerable to his count t 
lestroyed when his duty conceri t 
tv is as clearly politi | 
sconrt have jurisdic | 
y a parity of reasoning, U s| 
s. This woulkkmake the j 
f his conscience ¢ 
‘ nh, 3 then be both a mockery | 


ind to see tl 
© to support 
y if he has no diseretion le t hit in reg 


Legislature appoint a person constitutiona 


executive is vb 


aN Oath OF 


protit or trust, would the execative be bound to e 
his ineligibility was clearly and positively proven? Insuch aca 
‘ f his discretion must be admitted, or you make him not the gu 
lator of the const What, then, becomes of his oath of « 


only that, but the State Oregon itself has decided this 


election Ex-Governor Gibbs was elected district attorney forthe 
State, prosecuting attorney,as we call it there. Shortly after enter- | 


the discharge the duties, March, received from the 
President the United States appointment the office United 


tes district attorney, and was holding both the same 
time. The governor knowing that fact, knowing too that the con- 
tion the State Oregon prohibited any person who was 
rs an oflice under the Federal Government to hold a St: 


office, 
this very Governor Grover appointed Bellinger prosecuting at- 
rney for the State. Ex-Governor Gibbs refused to recognize that 
claimed the right prosecute the criminals the 
State courts and the Federal courts. Mr. Bellinger presented 
his certificate appointment from the governor Judge Upton, 
chief justice then the State, who refused recognize him because 
said the governor had right ascertain that matter: 
for the 
believin 


diciary ascertain. the other hand, Mr. 
himself right, brought writ quo warranto 
ascertain that fact, whether was not entitled hold the 
He brought it in the court where Judge Upton presided, who was 
chief justice the State. decided adversely him the same 
that was judicial inquiry and the governor had 


Anappeal was taken the supreme cour 


and 

court was decided that the governor had that right. 

case not yet reported, for reasons which are given the 
present chief justice Oregon this letter the governor: 

Room 

Salem, Oregon, December 20 


Sirk: Your communication of the 18th instant was duly received, and, in reply 
thereto, I beg leave to submit the following 
The case of the State of Oregon ex rel. C. B. Bellinger, appell 
respondent, was heard and determined at the Ja 1 
n rhe action was instituted in the cirenuit court of the State of Oreg for the 
v of Multnomah, and was determined at the March term, of said court 
1 t allegedin effect that the re spondent had been clected to the office 
iting attorney in the fourth judicial di tin June, 1-70, for the term of 
two that entered upon, held, and 
l so holding, he was appointed to the oft 
tor the district of Oregon, and that he quali 
March 2, 1872, ions showing that b 


nuary term, 1°73, of the 


ind it was further alleged that on Mar 
appointed the relat 


rto the office of prosecuting attorney for the said fourth 


say that they are simply 


judicial district, and that sa r duly qualified on ® 1872. a 1 
upon made demand upon the respondent for the office, w d nd was ref i 
Respondent den 1 to the « plaint in the court below upon t g 1 
others, that the complaint did not state facts sut cons tea 
of act 1 
court below (U] J.) sustained the den er and entered ‘ ent 
the relator for 
ppeal 3 ther t to t reme ¢ t att t ! 
the t in ! e court tl ‘ lent rt of his 
Yiste otlic prose ng t j 
it ize ‘ } ent f { t 
t f t! fact in f t 
I was the ! i 1 the case, a t t ‘ 
clare that the ve or W vested raut! \ rca ( 
Ciate justices, As t < Ww fi t fourth « et. Upt ‘ 
aia not } ‘ t 1 ale i 
of t on 3 l \ ‘ oO ¢ | 
ce MeArt t e to say that their recolle the ca wid 
tl ‘ ts 
the rt \ ‘ ‘ nt rvant 
PRIM 
Ch of J i ( 
His Excellency L. F. G 
Or 
Phere is the very ye t decided that the gov right to 
inquire into these facts; has aright int and 
issue a Commission When there is any infracth 
In the very words of the constitution of the State eis to see that 
‘ ed, and | s to take an oath prescribed 
the Constitution the United States and 
‘ tl t Stat 
en the Cor lited State to 
that a1 has bee ‘ ted who ean 
1 ) of t} ( tut Is he 
quietly by when t is presented to] is if W by atlidavit 
at the time of the a of these votes, that this m \ L post 
ister, that he wv ld othice of prot ar L trust under the 
souri nnd other Sta ( | 3 vorn tos ppol the Con 
stitution the United States and the State Oregon, see both 
under foot giving certificate who ineli 
0, if Phey WI t >to the courts ? r} 
has vlt,as 11 e sl nh von, to deercde estiol { 
this kind 
time allowed me; b ca itten ito tl law of On 
‘ for « res ‘ I | { 
4 i i, I of ¢ 
Tate 
rl retary of st ) two |] ft ‘ 
elected, and a t t tot i ‘ t 
the governor and ‘ la to ‘ 
att hour of tl 
is tl evicle of their ippo tinent their 
ict, from what has appeared from the reading of | eertitn 
There canvass ioned; there i ny list of thy 
riven, itend that th vernor of Oregon and t eta f 
state are the persons to canvass these votes. Phere 1s no ¢ lenee 
that there was any ca iy other per They mu dlecide 
upon that qnestion; for them and them only, and they 
decided, and they have ven their certificates that these three venth 
men are eligible, including Mr. Cronin. matters not how the 
came to that conclusion; the presumption of law will always be that 
Was upon had evidence the inel 


bility of one of the 
decided that 


a certilicate w: 


{rl ré ial here 
bighest eligible candidates ad Cron 
Mr. Senator 
Mr. Senator KELLY. cannot yield any part time, 


short. 
Mr. Senator MITCHELL. 
will permit 
Mr. Senator KELLY. You can answer your 
say clear that these two had the right decide and did 
decide that matter. 


simply want say, colleague 


They are the only medium communication 
hetween the State and the Federal Government. What authority 
Cartwright, Odell, and Watts going the secretary state and 
getting a list of the votes of the people? What right have they to 


getting Any person can 


and get that certificate pay 
persons who did not ear 


ing the fees. Suppose three or four 


anythi 


citizens of the United States hac ate of the 
same kind, they get from 

for it, and signed the names 
given their votes for Tilden, he a? 


You cannot tell it; you 
genuine or not, excepti from the eerti 
the governor, which attests them and the 


= 
ge) 
vo SEEELscertain that he has commissioned a person who is inel | 
| | 
‘ ! » laws are faithfully executed, and 
t onstitution. How can he perform 
s duty ra. to granting ons? Yor 
na that, too, 
36, the exer 
q 
eandidates, and they decided upon that 
| 
| that was suiticient to exclude him, and therefor U 
ws about their obligations as good 
= 
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the United State contend that the United States have the right which come several returns from the President the 
prescribe how shall certified. The Legislatures the That would narrow the inquiry very small space, and that 
have the right regulate the manner election, the exclusive first propose discuss; not that say differently from 
Phat admit; but when the election was completed, when said before that would ask finally frugal feast 
were chosen, and the votes were certified from the you, before, tothe bottom facts, for 
s to the President of the Senate, it must be done under United | cas ie not founded upon the merits of truth and justice I wou ley 
States laws. They regulate that the State itself, and the State laws hav 
of Oregon demand that this certificate shall be signed by the governor | Bat must first in 
l attested by the secretary of state. | we will considei it on the narrow ground of the papers submitte q 
Mr. Commissioner THURMAN. Mr. Kelly, Pshould like to ask one | the President of the Senate. With reference to these the in quiry 7 
Does the law Oregon require the secretary state would arise, which these, any, legal either 
give any decision at all or does it require the governor to give the be legal evidence and the other be not, if vou are guided by the la 
evidence the decision the land, you find accordance with the legal 
Mr. Senator will read the law evidence, offered with the returns the President 
Uhe ea for elect . ‘ en, received. returned, and eanvassed as the | Senate, is, first, the certificate of the governor of Oregon, in th 
$A ‘ 1, ret ed, and canvassed for members of Congress | lowing words, also attested by the secretary of state, under 
That is, far the mere counting and tabulation seal thereof: 
1) STATE OF OREGON, EXECUTIVE OFt 
the secretary, the governor being addition Salem, December 
l I se ru unes of the clectors elected— | I, L. F. Grover, governor tate of Oregon, do hereby certify tl 
So that they have a right to j of the qu ilifications— Ali ote 
It ecretal f states I prepare two lists of the names of the electors elected I. A. Cronin receive 114,157 votes wr electors of President and Vice-Pres 
of ¢ State tot - Such lists shall be signed by the the United States. Being ber of votes cast at said election f 
i ' mid b t tot colle of clector it the sons eligible, under the C “nited States, to be appoin ‘ 
of their meeting on such tirst Wednesday in December of President and Vice-Pre 


Mr. Commissioner THI Now want ask question 


did the secretary state make out that list including the name 


LY. No, sir; did not the name 


il 


and upon the law—the 


l erpositlon of a pro- 
test by a number of gentlemen to the countin gol the vote of Watts, 


inatiidavit bei made that the Was a postinaster the | 
it der the decisions IT have cited, and under the laws of we 5 ae 


Ile did yin pursua e of his right as chief executive of the State | 
and authority law, and the secretary state attested his 


ind that decision is in evidence here, and is the only evidence of who 


has cast the electoral votes, and that was given ro- 


5 W 1 \ 
Mr. Senator MITCHELL Will my colleague allow me to inte rrupt 
Mr. Senator KELLY. Iwill not allow youa you have 


yields. 


rstand that, Mr. Presi- 


Mr. Senator KELLY Mr. President 


Commissioner MILLER. The votes for electors shall given, 
received, returned, and canvassed as the same are given, returned, 


Mr. Coma mer EDMUNDS. Section 37 of the general laws seems 
‘ de for. 

MITCHELL. Found page your compilation. 

Mr. Comm mer ABBOTT. 1 wish to ask a si * question of | 
whether this cer ite which have here not exact 
cordance with that provision the law Oregon which you have 
that is, that should given signed the secre- 

ol trate nd the governor 

Mr. Senator KELLY. It isin exact accordance with the require- | 

the law Oregon and the law the United States. 


Mr, Commissioner ABBOTT, Have you any other board in Oregon 


to certify tothe eleetion of the electors but that board ? 

Mr. Sehator KELLY. None. 

Mr. Commissioner what wanted get at. 

Mr. Senator KELL have but tive minutes left, and will 

ethattomva ciate objector. 

Mr. Representative Mr. President and gentlemen the 
on, propose plead the cause truth justice, the 
cause thirty-five millions out forty the free people the 


lar vote; cause whose justice corroborated 
25 in the electoral college of the United States, | 
ind us, and with the questions law and fact 
involved this case, shall ask your hands that shall de- 
cided according them. Weask advantage, but recog- 
n r that the law of the land is truth in law as facts may be true 
in fact, we ask that vou shall give them their true weight; and re- 

the Constitution the United States the primordial law, 


the all-controlling fact in this case, we ask, all having sworn to its | 
that that support, without abatement, shall fully 


tirst question necessarily question What evi- 
dence is t re before this tribunal or what evidence can or will be re- | 
ceived are the first questions; and them, are 
judge the precedents established this tribunal the past, 


that there evidence except those papers 


duly elected electors as aforesai 


ted States, they are hereby de« 
or the State of Oregon. 

And there the usual attestation, with the seal 
State, the signature the governor, and the countersigning the 
vit of three persons W hom we know not, because there is no ey ice 
identify them been any the persons voted for 


election, swearing th: t they had gone to the governor and asked for 
not his duty judge whom will deliver 


what right have these men come and their oath attempt 
supply that which fixed statute the only legal evidence 
given tri tion? 

There, then, the oath three men, whom you know not and 
have ntification before this tribunal any character reco 
nized the law, that they have gone and asked for and 
that the governor would not give ittothem. That is the first paper; 
and if that be legal evidence before this tribunal, what would 
aflidavit any men the United States would 
be received with the same weight as theirs: and if this tribunal acts ] 
the same theory has heretofore that 
nullity. 

Then the next evidence which they attem 
originate votes that State, with the 
with the electoral vote the persons therein claiming 
electors thereto 

Now, stand the legal proposition that where there 
utory mode authentication, other mode authentication 
received legal evidence court justice. Then the 
would be, what the statutory authentication required the 
will cite you the Bleecker rs. Bond, Washi: 
Cirenit Court Reports, page There the made before 
Washington was: 


The certificate of Joseph Nourse, the Register of the Treasury Department 
under his hand, that certain receipts, 


1 copies are annexed, are on 


| his office, with a certificate of the Secretary of the Treasury, under the seal ot 1 


Department that Joseph Nourse is Register, was offered in evidence, and 
dt 
jected to. 


The court overruled the evidence upon the ground that it is not suffic 
that the oflicer who gives this certificate has the custody of the papers : 
ilso appeared that he is authorized by law to certify such papers; which this of 
ficer is not. A sworn copy ought to have been produced. 


Then sequitur from that would cite your honors the case 
Pendleton The United States, Reports, pag 
75,in which the principle announced that the must 
the form prescribed law.” 

Then the has not power certify the certificate 
not the form law, not evidence before any trib 
Now there form prescribed law that this 
shall have; and there is, will you the face clearly established 
law rule that this any evidence for any purpose whatever, 
against certificate that fully, all particulars, conforms the law 


land? What the law the land reference that? 
First, with reference the law Oregon, what does require 


Says: 
The secretary of state shall prepare two lists of the names of the electors elected : 
and atlix the seal of the State tothe same. Such lists shall be signed by the 
ernor and secretary, and by the latter delivered to the college of electors at t - 
hour of their meeting on such tirst Wednesday of December. 7 
Then, the law Oregon, necessary that the 
shall have, first, the attestation the secretary state; second, 
shall have the signature the governor. Our certificate has this; 
the other has not. the law Oregon, then, your rule 
to evidence, no other can be received in the face of th: it statute 


of Watts? 
Mr. Senator KEI 
| 
} 
hour 
le 
tio! 
itor KELLY 
| | 
| 
} 
q 
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4 But is there any other law beside that of Oregon that could be used pose to demonstrate that he was not eleeted, even if he received a 
this tribunal? will give you the law the United the and that, course, the fun- 
provided that— damental proposition would the Constitution the United States, 
It shall be the duty of the executive of each State to cause three lists of the land I will reter to it in order to call your honors’ attention to a dis 
of the electors of such State to be made and certitied and to be delivered to | tinction which exists between cases which must be distinguished or 
136, Revised Statutes ited States 
then, the statute Oregon and here the statute the States says: 
q : wl? Ss sab! 1O Perso! ine al mice UST OP 
other; and which shall received hold the privilege elector; nor does say shall not 
elector; but it says he shall not be “appointed an elector Phe 
“| time of appointment is the all-important time with reference to this. 
tion were, and were proven, that the governor fraudulently re- The very ine rov the Constitution 
= © : ; ence in the election of electors to perpetuate itself in power. 
| hence the appointment was the vital moment intended to be taken 
Cronin, with two others, was not d.” not that they shall not hold, or, that 


Phen as to the question of evidence; one side offers yon the evi- 
dence required law; the other gives you evidence authorized 
by law. This certificate, and its delivery by the governor and the 

eretary state, are not altogether purposeless The object 


shall not exer the functions: or, that they shall be incon patible 
as many of the statutes of the States are; but, he shall not be ap- 
winted at all. 


of that and the requirement of the statute of the United States, 
Commission to what will explain consistently all the decisions 
hich says that shall accompany their votes, identify the per- 
epo B adeitvered by . dtstice St 
‘ nwealt rs, Clul nl te Keports, i el 
} ( IS ho asup 
e name as bis who recorded the vote? Hence, the statute of the 
1 ed States has wisely said, in order that we may judge as to vot in be elect wd] nal aut] t t 
ote ¢ ed ait rr tlie \ i 
States rh reterenece to the Pcontested ap 
ith the vote, and must attend this not pointments. reference Representatives the United States, 
But the question evidence being the narrow plank this plat- 
. effect of that evidence even in the case of error or mistake? If that ’ 


error were willful and fraudulent assert now, have ever 
that fraud vitiates all things into which enters 


It does not say ho person shall be eleeted to Congress or nobody 
shall appointed Congressman, but says shall not Con- 


tuent element; but were merely mistake error the The same language holds with the Senate 
integrity the person whose duty was give it, must re- person shall Senator who not have attained the age 
ceived and sustain this first assert the proposition 
that granting the commission political act, and such cannot, Showing that the time holding there what referred 
except for willful fraud, inquired into any other tribunal than these several also corroborated 
that whose duty exercise the political support person shall Representat who shall not the 
‘ venuty-fiv ears al bee! \ i citizen of ted State 
Indiana Reports, page 
As to the second branch of the objection. Itis made the duty of the governor | Phere are three ¢ fications: he shall not be a Representative u 
the otlicers that thus receives a commission upon his election; and we have no | anless he shall lave beer ven vears a citizen of the United State 
: tthat if the governor should ascertain that he had, thro stake or ot land then there is another lification of a different class, the d 
improperly issued a commission to one person to till that rin truth Var ‘ 
t to have been issued to another, he may correct the error by issuing one to tinet on pens Tyereces deh Tine ne section pi Vino stati hot, when 
person legally entitled thereto. elected going back from the time of holding to another perio 
l r of litical duti : must at the tine of the ele nobe an in itantof thesSt ith ich 
a loctrine as thus stated has been most frequently apj 1 in ec vhet seven Years a citizen of the United States and he must be twents 
been sought by mandamus to compel the governor of a state to issue mis > 
to persons claiming to be rightfully elected to public offices. And t ‘ rtg | LIVe years of age he same distinetion is made between the time of 
held the duty of issuing sach commissions to be of a political nature, requir election and the time of holding with reference to Senators, bee 
the exercise of the political powers of the governor, and none the less an exeeu stad. he an inhabitant of that. Statefor which he 
act because it is positively requ'red of the governor by law. The cro fact | shall be chosen jade 
the executive as to the manner of its performance, 
x render it a ministerial duty in the sense that mandamns will lie to c¢ Making the very distinction that is necessary to render consistent 
or nee 1 hatever constitution: ‘ s ar on red upon the } } 1 1 
regarded as politics owers, and all duties enjolued upon as political 
duties Phe timeo the appoi itment is what is here spoken of by the Consti 


tution the United States electors. When says 
shall beappointed anutter denial power the vot 
vote for him. The citizen just much bound the Constit 
tion the has taken the oath either directly himself 
inherited it, and swears not appoint one who 
holding oflice trust profit under the United States,” and 


} 


violates that oath, are you entitled give validity that 


nif the governor issues this, even the wrong person, 
political upon him the law the land and the 
the State,and when acting under the obligation 
his oath support the Constitution the United States his act, 
if exereised bona fide, could not be inquire d into elsewhere, and in the 
absence the alle that matter how 
every other. was not done. 

But the evidence attested, might have stated before, the theory announced learned counsel 
very canvassing board itself. The secretary state and the gover- former case, that may gotten not utterly 
nor, the canvassing board, declare that the result the election; provided you the grounds taken the learned 
and the governor pursuance thereof having exercised political fermer case, who said this: 

But having considered the light evidential question, might well say the forbidden fruit could not beeause 
not propose limit ourselves that narrow sphere, Presi- bidden 


lation 


dent of the United States ought not to be elected npor 1a mere tech- That is true; you can violate and defy law. The forbidden fri 

The ruler great people needs some title broader than could eaten notwithstanding was but 
hair-splitting which rest his title, and ask eaten the lawsof God, and that detiance brought 
the merits and the truth the case. Assuming now for the the world “death and all our woe.” 

sake the argument that Mr. Watts greater And will adopt the same theory that man can that 

votes than Mr. Cronin, and that was postmaster the United forbidden and sustain argument it; that when forbid 

States the time those votes were cast, was pro- may and you will approve and give validity and 


| 
on 
el 
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on the 
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‘ 
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f Giulick rs. Me 
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oner STRONG, 
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will eall back your 


STRONG 
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ili not 


can do 


the learned counsel 
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tion has 
iry. So 


| 
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ht s rest it} 

t ise tos | 
| 
i Sta of a ma ¥y contre | 
‘ al Even | 
‘ { or ley da 
antv of ouril | 
our Ww en | 
t ty of voters 

had i fe ors l 
hard per | 
‘ the remained t? 
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principle corroborated Indiana Reports, 577, 
which the following held: 
that wher tv of t 
nto lat let the 
or to defeat t elect of i lidate, 
oft es ca t election. ‘I \ 
rt t it ‘ ni Pose 
l t 1 number of 
tha rity of otes ca ut 
the votes are control those that are illegal 
er EDMUNDS Does that is put t lie «jue tion 
tl ‘ ‘ f the Voter ? 
resentative JENKS It} tisit ley wlently of the knowl 
voter ler that further 
r KEDMUNDS i 1} wished to know how the 
there held that there was con 
e kno 
IENKS [ } ve read what the court said The 
1 Boardley, 4 iar 1 Mclienry, page 2-0), in which the 
t i Mar i tien 
iqu ‘ 1 are to be throw: 
or at i 
ne as if ist.at all. We may also say that Chief-Justice 
in t case of Commonwealth rs, Cluley, asserts the same 
i il t} court resting its decision upon the de- 
i ite Report yeaa 353 Phe decision of the court was 
egal person voted for was not elected and his competitor 
the but that was founded 


decisions of legislative assemblies 
ron the language of the Constitution, 
itoror a Cong! under 
ified at the time of the 

their admission, were admitted. 

Lado not so recollect the case. 

will read your honor, and then 

recollection that the 
re illustration, not as the basis of the 


Your honor there said that this 


that the person who 


er STRONG In this country. 

rity vote not elected 


the court, through his 


ys in that case: 


has | ny decision strictly judicial upon the 
bw sthe question has been determined. 
the difference between those 

baseless founded that kind de- 
0s further, and says: 

t] on with dge that the person is in 
| his vote « be effective, that it 
| ly be cou s nding to vote a blank 

sof the « 
He does not even aver that if the 
ved a majority, though, doubtless 


That arose under the 
submit certain propositions 
their opinion, and their opinion rendered 


this ease, 


ibited no such interest as entitles him | 


The PRESIDENT. Was it in regard to the town of Livin rton ? 
Mr. Representative JENKS. does not name any town, 


+} 
Is the question asked by the governor and council: 


Can ballots having the names of persons on them who do not 7 { 
tional ou ications of a Kepresentative be counted as votes under t 


rt 1 le, part first, of the ¢ stitution of 


coustituting a choice 


Maine, so to 


ion covering this whole ca 


Phat is a quest The answer is: 
To the fourth que 
we mer answer in the negati 
forming the the 
opinion, so that it has been authoritatively announced in many Stats 
The English cases assume this doctrine, that the person who 
knows that the person for whom he votes is disqualified, in that 
that were the doctrine 
try,W here the people are prince ipals and the otlicers their ; 
the case would be covered by the fact. Suppose we how assume 1} 
the doctrine the true doctrine, that the voter 
that person disqualified. What the theory 
The people are the principals, the are 
The principal knows who his agents are. Hence when 
his own agent. He cannot have an avent, is not to be presumed to 
have any agent that he does not know of. The theory would not 


l 


d, without a particular statement of re; 7 


This o« 


doctrine laid down these 


Ives ih 


event his vote thrown away. 


¢ 
Government 


agents. 


hold good the British government, where the source power 


Crown and the people are not constructively who the ageut 
is; but here when appoint agent ourselves either 
can any man say law not know who was 
So, in consequence of the construction of our Government, in oy : 
tion to that of the British government, constructive notice exists to 
every individual every the United States, and the 
trine constructive notice that the principal knows who his agents 
are would bring this within the doctrine the judicial 
American, that where the provis 

power being elected concerned, does not have that 
Watts was not elected even if he received a majority of the vot 

Mr. Commissioner proposition that where 
man cannot voted for, then knowledge the part the 
of no consequence, 

Mr. Rx presentative JENKS. It is of ho consequence at all. Tl 
English authorities do not pretend to allege that it was necessary t! 
the voter should know that was voting candid 
The only question was whether the result was elect the next 
est where this knowledge did not exist. any event the man not 
elected who received the highest number of votes, but the quest 
was the other was elected but say under the theory 
Government that the people are the the 
agents there notice per every principal every agent las 
got constructively, and know who our agents are. 

first will assume, then, that Watts was not elected. was 
not elected, the next question would be, was Cronin 
have already cited authorities that point 
attention the principle, and time will pass the 
point. The question whether Cronin was elected or not will be el 
orated by counsel, 

Then the next question that would arise would be, Watts was 
not and Cronin was not what would the 
Would there vacancy? assume there would not 
Watts was not elected, and Cronin was not elected 
the smaller number votes, then there was vacancy. 

Before entering upon the discussion this principle and author 
ity, may well respond the argument made the very 
learned counsel the part the opposite party, former case, 
proposition was stated something like this: there not some per- 
son possession, there must person and there 
the form the syllogism. inquire concerning that. West 
with the proposition, which seemed conceded the 
learned the other day, that the electors for President 
United States are qualitied persons, not officers, but citizens 
given voters for President the United States, 
having public employment private employment, (whatever 
definition but the privilege performing Now, 
man does not exercise privilege, does necessarily 


po 


is that: 


That 


vacant all? Take the common case the elective 
Suppose there township with hundred voters, and one the 
privileged voter—does not attend the Does that 
vacancy does not? there vacancy that election 
Where there isa privilege that may use may not, 
does not exercise it, that failure does not constitute any vacancy what- 
neighbor may grant the privilege walking 
garden, may exercise that privilege may not, depending 
pages 497 and 501, which own volition; but whether not, there 
cither the privilege the right it. does not exist all 
except the option the person whom that privilege belongs 
Hence not sequitur all that man, having privilege, docs 
not exercise it, there necessarily vacancy anything. 
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starting with that proposition there 
your honors’ attention, very recent 
during this presidential election, that George 
Island, which the American Law Register 


page The ingniry was made the governor 
coud proposition 
ink a centennial commissioner, who was a candidate for the of cleetor 
eda plurality of the votes, does not by declining the oflice « " 
cy as is provided for in general statnics, 


now comes the quotation from the statutes: 
elect 


ors, chosen as aferesaid, shall, after their said elect a the 


or be prevented by any cause froin rving t t 
in Bristol, in pursuance of this chapter, s fill s \ | 
ea certificate in the secretary's oftice of the person or pel 


When they decline the office or aq prevented by any can f 
1. Then the court proceed : 
person can decline ler this section he mu tl | 0 
clects oisine her word in 
] ) implies that the person tesigning has been eleeted unto t ‘ 
\ man cannot resign that which he is not entitled to and is no 


4 privilege in the first 


orize the fillin 


instance; and this man’s d 


declining weuld 


call your 


other ease in order to show more especially the « npre} 
the the statute under which they acted: 


I if a S10n Of &@ CO etent tribunal declares his election or 
ntinent void, and that was not done in this case. 


tl 
of the governor in declaring the election void ? 
Mr. Representative JENKS. The the governor was act 
pursuance duty conferred the constitution upon that gov- 


} ernor on which he was to exercise that discretion with whi God 
had honestly exercised, that was con 
ild not commission one who was disqualitied, 
one who was and decide the 
et linary State office, witl rm fora ir, for tance al 
tI wvernor had done exactly et mr, would 1 hay 
been competent for the courts to have reversed the j dgment and to 


| others are 


Contested Elections, page Lanman had been Senater 
March, There was meeting the Legislature 
{ cticnt between the 3d of March, 1 2D, and the fall of the year 
f the senate was called. The governor appointed Lanm: to } 


up to the mect- 


of his last l 


the vacaney from the time incumbeney 


rof the next Legislature, and for warrant therefor this was 
of Connecticut: 
ny vacancy shall happen in the repre t of t! in ( 
Senate of the United States by the expiration the te of servi fas 
nation or otherwise, the General Assembly, if then in se 
rrent vote of the senate and house of representatives, procecid t 1 said 
by a new election; and in case such vacancy shall hapy \ f 
1 Assembly, the governor shall appoint some person to fill t Sit 
next meeting of the General Assembly 


appointing power the governor was co-extensive 
With that the and the language reference 
Legislature was that “if the term service the Senator ex- 

red, or by resignation or otherwise” a vacancy happened. The d¢ 
cision then was that there was vacancy 
There must incumbent, other words, constitute 

there must some person enjoyment constitute 
such came within the terms the broadest statute 

cite next the case Hanley, Pennsylvania State 
Reports, page 513, which decided substantially— 

Phat even deat] 


nbent of the oflice 
ent, where 


; nor does it create a vacancy which can be tilled by ap 
the law authorizes vacancies to be so filled. 

corroboration that the cases People rs. Tilton, 
Cal., 614; People rs. Parker, Cal., Stratton Oulton, 
People ra. Stratton, 332; Battle rs. 
Dodd parte, Eng., Ark., rs. Jenkins, 
261. 

vision fill any given vacancy, even there were vacancy 


sion office and where there has been incumbent has been 
decided all the time that there vacancy, and there va- 
cancy there can nothing fill. 
detined what shall constitute vacancy, and confined oflice 
this, conceded the learned counsel, not office. That 
follows: 

Sec. 48. Every office shall become vacant on the occurring of either of the follow- 
events before the expiration of the term of such oflice 
l. The death of the incumbent ; 
There must incumbent, that is, one possession. 
2 Llis resignation ; 
That is, the resignation incumbent. 

His removal; 


The removal incumbent. 


4. His ceasing to be an inhabitant of the district, county, town, or vil 
referring the incumbent’s ceasing, 
®. His conviction of an infamous crime ; 
The conviction infamous crime. 
Ilis refusal or neglect to take his oath of office ; 


The refus: 


void his election o1 


decision competent tribunal, declaring 


appoint. 
ent 


But the statutes of Oregon have |} each of these voters being one 


, after a lawful election and before qualification, does not create | 


and being vacancy, there could tilling 


which deny, becanse incumbent significs one posses- 


ciled the 
‘presentative JENWS. In conformity to the law of the land 


Wve a other Way 


express statutory authority, 
is limited by the same law as the 
its But if, the first instance, 


provision, this action 


and there statutory provision 
that kind, understand. 
whether, his opinion, competent for State, 
the State constitution, any way to re rilate the appoimtment of 
eiectors 
Mr. Representative JENKS. The Constitution of the United States 
confers that power, in some instances, upon the Legislature of the 


Mr. 
pwered by the Constitution to do thus and so, 
Whether it is competent for a State 
any way the appointment 

Mr. Represe utative LAWRE 
enished from the Legislature ? 

Mr. Representative JENKS. 
h becomes ap 


two constituting one, ive 


ommission Youspoke about the governor being 


inquiry 
its constitution, regulate 


nstitution as distin 


Constitution of the United 
corporates itself into that of 


in authorized to so do. bie 


each State ag the United States Constitution are 
equally upon Legislature and least this posi 
ion stands Vs the same, that the vovernor’s functions in com 
iissioning are political, and as such, when not in contravention of 


| 


they are 


be exercised poli 


ascertained law, conclusive. Hf it be a diseretion which 
ile ally, that discretion, 


uuless done mala fid 
conclusive, 
the propositions have 
That with referen 
you which conforms the law the land the evidence required 
the law Oregon and the law the United States, being that 
certified the governor the State Oregon. 
Second, that the act of that governor, if discharged in 
conclusive upon this tribunal this inquiry. 
Third, that Watts could not elected 
yotes, 
Fourth, that Cronin 
cast for one who could 
was elected. 


Fifth, that even Cronin was not elected there was 


these 
e to evidence, the only evidence 


att ‘mpted to establish are 


before 


faith, 


had majority 


the next 
not be 


highest, and those 


appointed, the next 


votes were 


highest, Cronin, 
no vacancy, 
what 


iV College 
ever, 

Then, as a consequence, how does the ease stand? Cronin came 
and voted; came and not know whether 
they are the persons voted for not, because they not come iden 
tified as the law says they shall come. But, assuming that they were 
the same persons who were voted for, and are properly 
, that would be evidence according to 
the law the land, would have counted the true vote. Cro- 
nin’s vote must counted cast, the other two they are cast. 
This would the conclusion would from these several 
propositions. We believe this to be a correet exposition of the law 
and the truth the case, because the constitutional language this 
perhaps, too common now regard the provisions the 
tion as direc tory, to he obeyed or disobs ve d at the Option ¢ f the per- 
son who may have the administering thereof, but the constitutional 
truth remains that office-holder should not appointed. 
you give this truth its proper weight and giv- 
ing it its proper weight, the result 
stated before. 

This tribunal such one the world known 
Questions of this kind have heretofore been dec ided on the field of 
battle, decided amid smoking hamlets, decided amid the clash 
arms. Successions have not heretofore been settled peaceably. Stand- 
ing, then, last arbiter instead the last resort arms, would 
ask that yondo your 
facts and truth the case. 


come 


in this decision 


would be, as we maintain, as 


as ney 


impartially and full view the 


constituted 


l 
q would not 
| 
1 | 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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ELECTORAL 
fore 1 kind known on eart!] it « 
‘ ‘ ‘ I t kind. If this trib il ft 
elf by thuns 
1 throw back mankind to the place 
| 1} ‘ ot succes to be 
eas often barbarous 
! ! ul It is ti many would have pre 
the would have preferred war, 
the mighty deep disturbed from its slimy abysses the 
monsters come the surface and there themselves 


the ruin country, the turmoils internicine war, these 


‘ Monsters 


disport themselves, 


this deliver us. Give mankind 
their fellow-men that they can trusted decide im- 
rto the truth and verity the 

hands, asking that you give con- 
deration, deciding upon principles right and truth, bearing 
nd that in the case of 


part ly necordir 


i hlorida a certain list came from the secre- 
of state, a compilation of votes canvassed by a returning board, 
‘ e from the State, and this was overruled by the governor's certiti- 


offered you show what was 


ites, and that was declined. Now ask that 
this case the principles law and the principles truth 
and the vote cast truth and justice 
Phe PRESIDENT. We will now hear the objectors on the other 


Mr. Senator MITCHELL. 


eate tin Loni i tevidence WV 


Mr. President and gentlemen the Com- 


ion, the words employ this important cause shall 
sured and the pri ples and upon which claim 
your decision shall be well considered, The limited time prescribed 


the rules of your honorable body for the prese ntation of cases upon 


the part admonishes that must advance directly and 
momentous are these the effect their decision, though not 
tof that their final determination this high tri- 
hy i he whole people of this nation, and may I not say of all 
Christendom, are with bated breath looking forward with ever-in- 
erea and intense anxiet Phe hopes, the fears, the aspirations 
two political each straggling for the control 
the administration great government, have, the faith the 
the justice, and the law upon which its claim 
the votes certain disputed States, common consent, solemn 


enactment, which leading members both 
have volantarily and earnestly joined, been submitted the 
rnitied and honorable Commission. 

the United States declares that— 

i Y lent of the Senate shall, in the presence of the Senate and Tlouse of 
all tl 
your creation provides substance and effect that 
more than one retarn, or paper purporting to be a return, from a 
State shall have been received the President the Senate, pur- 
port r to be the certificate of electoral votes given for President and 
Vice-President such State, all such returns, after having been 
President the Senate the presence the two 
and read the tellers, shall therenpon submitted the 
ent 


arbitrament of this di 


fhe Constitution of 
It t op ill the cert ites, and the otes s n be connted. 


Phe law of 


decision your honorable Commission which 
and electoral vote such 


State Oregon sends two returns; hence your jurisdiction 
under the Constitation and the law determine which these 
the one and which the false, which comes from the electoral col- 

eof that State, which the six persons claiming have been 


ypointed electors by that State in the manner directed by the Leg- 

i ure thereof, if any, 
and the six persons claiming have been 
ntedelectors should right perfect understand- 


the facts presented the two returns important. 


these taken together appears that, the recent Oregon, 
the three republican Odell, John and 
John W. Watts, received respec t'vely 15,206, 1I5.214, and 15.206 votes. 


three Cronin, Henry Klippel, and 
Laswell, received respectively 14,157, 14,136, and 14,149 votes. 
John Watts, who received the lowest republican vote, had 
1,049 votes over Cronin, who received the highest 
That the 4th day December, that being 
the day which was his duty under the law canvass the votes 
and determine had received the highest number, the 
state did, the presence the governor, canvass the votes, and 
did officially declare that Odell, Cartwright, and Watts had received 
the highest number votes. That the governor, notwithstanding 
this official declaration the secretary state, his certificate 
not Odell, Cartwright, and Watts, but Odell, Cartwright, and 
Cronin. That these three persons, certified the governor, did 

the organization and proceedings the electoral college, act 
together; that Odell, Cartwright, and Watts, the persons whom 
the 


n electoral college, and cast three votes for Rutherford B. Haves, of 
Ohio, for President, and three votes for William A. Wheeler, of New 
York, for Viee-President. 


Phat Cronin, acting alone, organized or 
uptled to ormanize | 
5 


collere of his own; declared or atte to 


the abyss might rise the surface and once state, the time and place and the manner designated 


were appointed, and which votes for 


such alleged vacancies, Miller and Parker, 

whom had received any votes from the people. That these 1] 

persons, so Claiming to be an electoral college, enst 2 votes . : 


Haves and Wheeler and 1 vote for Tilden and Hendricks. T 

return Cronin, Miller, Parker contains the 
Cronin, Odell, and Cartwright. That the return 
Cartwright, and Watts has no certificate of the governor attsecl 

but has the certificate of the secretary of state under the ere 

thereof, showing that these three persons constituting this 

received the highest number votes the election, and that 

WAS 8O officially declared by the sole canvassing officer, the secret 


claimed and the papers show that Watts, the time 
clection, was postmaster, and therefore ineligible, 
appointed elector. The evidence establishes the fact 
reference to this postmastership to be these: Wattsatthe time of ; 

Hill County. His compensation was about $268 
the whole number votes the county Yam Hill was 


| these, 310 were cast for the republican candidates for electors 


ite had appointed the acted together, organized 


election eleven other post-oflices that county. 


674 for the democratic candidates; that there were the time 
That the total vou 


For Hayes electors 
For Tilden electors 


Total votes 


That this includes considerable scope territory onts 
the town Fayette, and which nearer other post-ot 
That not more than one hundred voters both political parties 
ceive transmit their mail through the Fayette 
further shown that the fact that Watts was postmaster was 
generally publicly known throughout the State any part 
the State prior the election except his own immediate tow 
That neither the republican leaders, hor the masses 
the voters either political party the State, any considera! 
portion them, knew that was postmaster until several days att 
the nor was the fact that was the questi 
his ineligibility discussed during the campaign. 

insisted that these facts made Watts appoi 
ment elector; that the governor the State for this 
had the jurisdiction, and rightfully exercised it, refuse 
certificate Watts and issue Cronin, the candidate 
the next highest vote. Had Governor Grover the right 
Watts certificate, and had any jurisdiction issue 
with contidence the integrity our position that the 
ernor Oregon had jurisdiction whatever entertain adju 
cate upon the question the alleged ineligibity Watts, and that 
all his proceedings in that regard were ultra vires, void ab initio, al 
fecting interest, attaching subject-matter, and binding 
one. Governor Grover possessed any such power must derive 
from one four sources: the Constitution the United States, the 
laws Congress, the constitution the statutes that 
State. the Constitution the United States concerned 
confers power whatever the governor State pass upon 
the eligibility any person elected oflice under either national 
State authority. prescribes qualifications for oflice and imposes 
nowhere vests the appointment any 
vacancy the Senator the United States when the 
islatare not session. nowhere, directly implication, 
stitutes him tribunal act the conservator the constitution 
the matter the eligibility persons elected appointed 
Were the electors vested the Constitution the exe 
utive State instead the State itself, then there might 
him reasonable not necessary implication the power pass 


the constitutional qualifications any person him appointed. 
had the Legislature the State, under the clause the 

authorizing the State appoint electors such manner the Les- 
islature thereof may direct, provided statute that such electors 


should appointed not the people but the governor, then 
might with some propriety and claim support law held 
could pass upon the question the coustitutional 
those appointed. The Constitution the United States 
says 

Senator Representative person holding office trust profit 
the United States shall be appointed an elector. 


And another clanse that— 

No person shall be a Representative who shall not have attained to the ag f 
twenty-five years and been seven years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of the State in which he shall be chosen 

And still another that— 

person holding any office under the United States shall member 
House during his continuance in office. 

then, are several constitutional 
the governor pass upon the question ineligibility elector 


| 
‘ 
| 
| 
} 
the true 
| 
| 
| 


ELECTORAL 


issuing his then also his duty pass upon the 

stion of the ineligibility of a member of Congress before granting 
ertiticate, as his duty in reference to each is under the law pre 

the same, namely, that shall issue his the per- 

mn of fact as to whether the person receiving the highest nan 


for elector was the the election postmaster, and 


upon the que stion law whether such fact when found 
him from being appointed such event 
withhold from him his certificates, then also has the power 
upon the question the case person elected Con- 
ess Whether twenty-five years age, has been seven 
citizen the United States, and inhabitant the Stateat 
the time his and also upon the further question 
hether any person elected the lower House Congress hold- 
any oflice under the United States. The extent which the po- 
sition would lead shows the absurdity the position 
not for friend, Mr. Jenks, say that this disability the 
member Congress applies only his acting member 
jis right to his seat in Congress by virtue of the commission issued by 
the governor. 
the governor has the power adjudicate upon the ques- 
and refuse certilicate upon conceded state facts inel- 
then also has the right determine the question 
and law case wherein both are and this 
without the power issue process for compel the attend 
solitary witness, and barren all right authority 
administer oath any that might voluntarily attend. 
case, therefore, wherein the facts and the law were contro- 
rted—for instance, whether not person appointed 
elector held a particular Federal office, and, if so, whether such oftice 
was one trust profit within the meaning the Constitution 
the United States—a trial before the executive would be little else 
That the framers the Constitution, either national 
State, Congress, the Legislatures States ever coutemplated 
lodging such power the hands the governor State con 
clusively negatived the results that would tlow from its assump- 


tion and exercise. 
Mr. Commissioner HOAR. should like ask you, for own 
your position, who you has this right 
udjudieate under the laws Oregon? 
Mr. MITCHELL. understand that the duty the 
state, and him alone, under the laws Oregon, declare who 
ted; other words, declare who nas received the 


votes; and when that declaration made, then the 


and determination but one ingredient can that 


had the highest number votes and then, this has been 
after the people have appointed and the secretary state has 
till then, has the governor anything connection withit. 
all this has taken place has jurisdiction whatever 


when the secretary of state canvasses the l 


votes. And even after all 


this has been done, his authority connes 


tion with the whi 
matter is, follows the State statute, sign the made 
out the secretary state the persons having the highest num 


ber votes, or, the act Congress, cause three lists the names 


be delivered to 
No act of his can node 


and passed into 


the electors before the day meeting. 
what has necessarily been done the 
before his right all the Constitution the 
laws, possibly attach, namely, the appointment 

termination by the secretary of state as to the persons appotnted, 
Can said therefore that the oath the governor support 


Constitution the United States would call upon him, either 


State 


tors ame 


morals, much less empower him undo not the appointment 
made the people but also the oflicial determination the seer 
tary state the persons appointed, and usurp the 
State, people, and secretary state, and make appointment hin 
self, and that too person rejected the absurdity 
any such claim the conclusive answer the proposition. 

far then the Constitution the United States concerned, 


the governor of a State has no connection whatever with electors or 


| the electoral college. 


sare appointed the State the manner the 


ture thereof, and that beyond that this tribunal cannot go. 

said the clause article the Constitution the United 
States declares that— 
All exeentive and judicial officers, both of the United Stat 
es, Shall be bound by oath to support this Constitut 
And, furthermore, that the constitution the State Oregon 
quires the governor take oath support the Constitution 
the United States, and, inasmuch the Constitution the United 
States provides that person holding trust under 
the United States shall appointed elector, that therefore the gov- 
ernor, order the letter and spirit his oath 
must, before issuing certificate any person appointed elector, 
determine the question his constitutional eligibility, and,if 
his such person laboring under such constitutional dis- 
ibility, then not only refuse issue him his certificate but 
issue somebody else. 
Visions the governor becomes the conservator the constitution and 
the extent that authorizes him determine grave questions law 
fact, whether controverted conceded, relating the eligibility 
persons elected office questions, too, that many instances 
only touch the question eligibility but the per- 
son concerned criminally, and reference which such person has 
under the Constitution the United States the right trial jury; 
office under the constitution Oregon—and contend the duties 
the governor are the same case—are the laws Oregon 
declared felonies. 
for moment. 


The Constitution the United States says 


person holding office trust under the United States shall 
appointed an elector. 

the State that appoints electors such manner its Legislature has 
has directed that the manner which they shall ap- 
pointed plurality the votes the people. And furthermore 


other words, that virtue these pro- 


election and who had been appointed electors and declared such 


Nosuch claim can maintained 
untenable, illogical, and baseless the fabric 


that the person receiving the highest number votes shall, the lan- 


the statute, deemed elected. The governor has nothing 
Whatever with the appointment electors nor yet with the ques- 
tion of determining who have been appointed. The appointment is by 
the people—the legal voters. The question they have ap- 
is, under the law, determined the secretary state, 


Let examine then his power and 


the act of 
Congress under which have acted issuing his certil 
cate; and this connection desire speal 
of a certificate issued by the 


the act of Congress of 17. 


also as to the etlect 
executive of a State in pursuance of 
The third section of the act of Con 


gress section 136 the Revised Statutes, provides that 

It shall be the duty of the exeentive of each State to « three tsof the nar 
of the electors of such State to be made and certified and to be delivered te 
electors on or before the day on which they are required by the preee ‘ i 


to meet 


By the preceding section 135 of the Revised Statues, the elect 
are to meet on the first Wednesday in December in the year in which 
they are 

this act the executive authority required make and certify 
three lists of the persons who have 


electors, which areto be deliveredto the elector 


names of the been appointed 


son or before the tirst 


Wednesday in December. These lists certified by the executive a 

thority are simply evidence the persons that they have 
pointed electors, The governor's certificate sho part rf tl | 
ment The appointment made bythe State, and 


ean only be made in such manner 


as the Legislature has directed. 
Phe manner 


i@ several Legislatures have declare 
pointments shall be made is through aneleetion by the 
of the States; and the governor’s certificate is intended on ytol 

nish evidence of the result of the election. The statute in regard to 
an elector, which is left exclusively by the Constitution to the several 
States. Should the governor State choose for any reason 
withhold his certificate, he could not thereby defeat the appointment 

the appointment persons electors who were not 
nor giving atrue certificate persons who are not 
ors and withholding the same from the persons 
these cases the title of the electors appointed by the State in the 
manner directed the Legislature thereof would not affected 


ililied voters 


director 


but such electors those claiming rights under and virtue 
their action would have aright resort the next best 
their appointment, which would the case Oregon 
cate the secretary state, (the secretary state being the can 
vassing board,) under the seal the State, showing the result the 
the canvassing The part performed the governor 
merely ministerial and constitutes simply form evidence 
who have been appointed Such certificate cannot 
title, neither take away title. part of, ingredient 
title; ismerely prescribed form evidence title, but 
any means conclusive cannot converted into instru 
ment frand made the means defeating the vote State, 
sons who were the State. 

the governor’s certificate any part appoint 
ment then the form and character the certificate are solely 
Within the power the State Legislature, and event sections 
136 and 138 of the Revised Statutes of the United States are uncon 
stitutional and void, for must conceded that the Constitution 
the United States grants the States the exclusive power 


ing electors insuch manner the Leg 


slatures may direct. power 


on earth can preseribe the manne -aof appointment except the Le 
ture of the State. Tf, therefore, the certificate of the governor 
part, one ingredient in the manner of appointment, then Congr , 


attempting to preseribe the form wid character of the certificate ha 


| 
| 
| 
| 
| 
| 
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I exe] ‘ al 
part the appointment. Congress not pre- 
he char er of the governor's cert indertaken 
terfer h the manner of appoint t, but s ply to prescribe a 
conve t form of evidence of the a hntment Ai certiincate 
that Congress has provided for rescribe could rightfully 
confer no power upon the governor to do anything except certify the 
ultimate result of the vote as declared by the ecanva ing officers of 
the State must take what the State the 
ribed by its Legislature. He cannot in the slightest degree 
Ie th or char cre th ppointu t made by the State. 
In Oregon there was no law authorizing the governor to certify a 
ininority candidate elected. The Legislature of Oregon might have 
that the electors appointed the governor, the 
~ ‘ e court, or the secretary of state, but it did not; but did direct 
that the people, the electors, shall plurality votes 


to be cast in the different precincts choose elector but the result 
this vote cannot ascertained unless the manner prescribes 
ner of appointment necessarily includes, not mere the way 
hich the votes shall be cast, but also a me 

hat votes were cast, and the result of wh vote 
lature of thu State has provided, isa parto the 

the mode determining and 
of the vote. This in Oregon prescribes returns. trv pr 
county boards, from county boards the secretary state, whose 
linal canvass the votes and who has the great- 
est number the last act the process the ap- 
poiutinent of a presidential elector by the State, the closing scene 
manner appointment. done and declared, 


are What follows part the ap- 
pointinent, but simply matter of evidence of the fact. All that pre- 
codes enters into aud constitutes a part of the manner of appointment, 

Governor Grover the issuing his certiticat tells 
us, ignored the State statute and followed that of ¢ “if 
Congress had the power prescribe the form certificate, and 
had, then such part the manner ap- 
pointiment, and in issuing it the governor could not change the ap- 
| tiie is mace by the State and otticially determined by the sec- 
rr of ite as the final and conclusive act in the process of appoint- 

this ultimate determination the canvassing board, 

the State the tribunal whose tinal duty 
count the votes for President and Vice-President, whether 
t President of the Senate, the two Liousesof Congress, or the elect- 
oral tribunal, ean rightfully go. The determination of the canvass 
board tinal and all departments and all per- 

ns, concluding voterand candidate, State and nation, Notso how- 
ever with the certificate of the governor, which, whether issued under 


the State statutes the Revised Statutes the United States, 


respect part the manner appointment, but simply 
ence such appointment, which false issued 
through mistake conclusive upon the tribunal whose duty 
count the votes the electors appointed, and which cannot count 
tl 


Votes persons whom the State appointed but who through 
corruption may have succeeded obtaining cer- 
The electoral tribunal can question this 


any other proceeding down the boundary line where they touch 
the manner if appointment ; there the jurisdiction ends—the decision of 
the State through its canvassing being final and conclusive. 


Mr. Commissioner GARFIELD. Allow ask whether the lan- 
thirty-seventh the law Oregon that re- 
quires the governor issue proclamation declaring the election 
oticers applic s to the election of electors ? 
Mr. MITCHELL. does not. 
Mr. GARFIELD. And whether matter fact 
Mr. Senator MITCHELL. not understand that the language 
} My own opinion is that it does not apply. 


ctors? 


that ettect! 

Mr. Senator does not ap- 
piy at 

Mr. issioner ABBOTT. there any other law this sub- 


the votes except the thirty-seventh section 
Mr. Senator all; and that prescribes that 


be done in the manner prescribed in reference to members of 


Congress and set out in the foregoing section. 
Mr. Commissioner see there provision that the 


secretary shall certify who has been elected, but simply that shall 
canvass the votes and the governor give the certificate. 
Mr. Senator prescribes that the secretary stat 
shall canvass the votes and declare who has received the highest 
number votes, and that shall prepare lists that effect, that 
shall sign his name those lists, and that shall the duty 
the governor to certify to those lists. 
Mr. Commissioner ABBOTT. Ido not here 
point it out to me—where the eretary of state 


see 


intoa 


stitution the State Oregon for the purpose 


The PRESIDEN The ¢ ‘ 1 object 
the 

Mi senator MITCHELL. I have no objection to yi ling « 


that it shall not be taken out of my time. 
pass now question the power and duty 


mrsider 


the governor in this regard under the constitution of the State of O 
Should held that the determination the governor 


judicial power, then clearly the the 
statutes confer such power. upon the contrary, 
exercise political power, then can only 
pursuance some warrant contained thestatutes 
State. Without stepping inquire what is, will proceed 
show that there authority for the one the other, 
constitution the statutes. 

The jurisdiction the different departments clearly 
the constitution of the State of Oregon, and under the distri! 

therein contained the governor can exercise 
functions whatever, while all the judicial powel is« xpressly conf 
ther departments and officers. Article the 
tate provides as follows, under the head of— 


POWERS. 


ol powers 


DISTRIBUTION OF 


Secrion 1. The powersof the governme ull be divided into three senar 
partn nts, the lecislative, the executive ling theadministrative 
dicial ; and no person charged with official ies under one of these d 

hall exercise any of the functions of another, except asin this constitut 


pressly provided 

The judicial power of the State shall be vested in a supreme court, cireuit « 
and county courts, which shallbe courtsof record having ge tion. t 
defined, limited, and regulated by law in accordance with this constitution 
tices of the peace may also | 
courts may be created to administer the regulations of incorporated towns 


al jurisdi 


ve invested with limited judicial powers, and n 


While section article these words: 

All judicial power, authority tion not vested by this constitut 
by laws consistent therewith exclusively in some other courts; and they sh 
appellate jurisdiction and supervisory control over the county courts, and all ot 
interior co vunals 


rts, officers, and tri 


From these several provisions clear that 


i Cannot 


the governor 
rightfully exercise any judiclal power that any 
ausurpation power, and his action would not mere! 
voidable but absolutely void for want jurisdiction. 
eral provisions the constitution are full consonance with the 
recognized division the powers republican 
stated elementary writers. 

Story the Constitution, page 520, 


Says: 


In the establishment of a free government, e 
of government the executive, the legislative, end the judicial among cit 
functionaries, has been a favorite policy with patriots and statesmen. 

It has by many been deemed a maxim of vital importance that these powers 
should forever be kept separate and distinet. And, accordingly, we tind it \ 
down with emphatic care in the bill of rights of several of the State constitut 

for it is declared that ‘in the 


the division of the three 


In the constitution of Massachusetts | 
ernment of this Commenwealih, the legislative departincnt shall never exer« 


executive and judicial powers, or either of them; the executive shall never ¢ 
the judicial shall never 


iple, 


cise the legislative or judicial powers, or either of them ; 
exercise the legislative and executive powers, or either of them; to the end it may 
be a government of laws and not of men.” 


Again, writer the Federalist, the great danger 
legislative, executive, and judicial powers 
the same hands, and the importance keeping them separate, 

The accumulation cf all powers, legislative, executive, and judiciary, in tlhe 


hands, whether of one, a few, or many, and whether hereditary, self-app 
elective, may be jusUly pronounced the very detinition of tyranny. 


inquire further, moreover, the startling magnitude 
power claimed Governor Grover assuming pass upon and 
termine the the ineligibility persons elected 
under the constitution and laws Oregon, called 
dicial, ministrative, political. has been said, has 
power one case alleged disability has all cases, and 
his duty exercise all cases coming before him. The statute 
Oregon provides that— 

The votes for electors shall be given, reecived, returned, and canvassed as tlie 
same are given, received, returned, and canvassed for members of Congress 


how votes for members Congress are given, 
received, returned, and canvassed, find that the votes for 
tary state, State treasurer, State printer, justices the supren 
court, and district attorneys are given, received, returned, 
vassed precisely the same manner. any and all these cases the 
certificate the governor given the person receiving 
highest number votes. This being so, turn again the 
inquiring 
the constitutional causes ineligibility persons elected 
any these offices under such constitution, and the character 
the inquiry the governor would necessarily compelled make 
contest in determining these several questious of ineligi- 


Of a 


q 


q 
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Mr. Senator MITCHELL. have objection yieldi 
not desire that shall taken ont iny 
| 
| 
ent 
| 
| 
cities ; 
] 
a 
| 
| r 
q 
| 
} q 


q 


4 


tich will show conclusively that act 
» exercise of judicial power of the very gravest cliar- 
under the head and elections,” reads 
} 1} af om holding office ad } + 
been ele 1, who shall have given or offered a bribe. threat, ¢ 
wure 


then, constitutional Under the position 
otherwise that person who has received the high- 
est number votes for State treasurer, secretary staie, State 
nter, any the officers named had given offered bribe, 
threat, reward procure his election, and the person 
nies it, must enter upon investigation the charge, whi 
ler the statutes the State criminal one, and, because has 
taken oath support the Constitution the State 
United States, must determine this question the 


of the person elected. And so in reference to section 9 of article 2, 
which provides that— 
| 
Every person who shall give or accept a challenge to fight a duel, or shall k1 


rry to another h challenge, o1 gree to vo out of the Staie to 
i duel, shall be ineligible to any ofiice of trust or protit. 


Vio Sila 


Section 10 of the same article reads as follows: 
» person hold 


ga lucrative office or appointment 


under this State shall be eligible toa seat in the leg | 
y person hold more than one lucrative otlice at thes 
coustitution expressly permitted: Provided, That otic 

is attached no annual salary, and the otlice of the postmaster, where the com. | 

viion does not exceed $100 per annum, shail not be deemed lucrative. 


No person who may hereafter be a collecter or holder of public money shall b 
le to any ottice of trust or profit until he shall have 


accouuted tor and paid 
according to law, all suis for which he nu 


liable. 


Passing then from consideration the powers the 
of Oregon as prescribed by the provisious of the constitution of the 
State, next inquire are his powers and duties 
the statutes the State far they the electoral 
And here find that all legislation the the 
limitations the constitution power have been care 
fully borne mind and jealously guarded the law-making power 
State, the duties prescribed for and imposed the gov- 
ernor being purely ministerial Before proceeding 
however, introduce the statutes the may well at- 
tract attention section article the constitution the 
tale, for the purpose showing that all elections the people, 
which course election presidential electors, the 
sou persons receiving the highest number votes declared 
duly The section reads follows: 
Tr 


: all elections held by the people under this constitution the person or persons | 
» shell receive the highest number of votes shall be declared duly 
n 16, article 2 of State constitution. 


lected. — 


Here constitutional mandamus secretary state direct- 
ing him declare the person who has received the highest number 
votes duly elected; and neither the secretary state the can- 
officer, nor the governor the ministerial whose sole 
duty place his signature the lists made the 
state, and which the secretary alone has the power has any 
power whatever adjudicate the question person 


receiving the highest number votes was ineligibie for any 
other cause not duly elected. belongs another department 
and another tribunal. 
now pass consideration the powers and duties the gov- 
ernor under the statutesof Oregon. 
Section the election laws Oregon provides that: 
The county clerk, immediately after making the abstract of the votes giv 
his county, shall make copy each said abstracts and tra 
the secretary of state at the seat of government, and it shall be the duty of the 


secretary of state, in the presence of the governor, to preceed within thirty days } 
after the election, and sooner if the returns be all received, to canvass the voices 

given for secretary and treasurer of state, State printer, j the supreme | 
court, member of Congress, and district attorneys; and the governor shall giaut a | 


certificate of election to the person having the highest number of votes, and shall 


all be no choice, by reason of any two or more person t 
highest number of votes for either of such ottices, the governor shall b 
nation order a new election to fill said oilices. 


will observed that the secretary state made the 
ing returning officer the State count the votes and 
have been elected the named therein, which 
done the presence the governor. ‘The governor takes pai 
the canvass determination the result, but simply 
election the person having the highest number votes, 
and thus precluded express provision from passing upon ques- 
tions the eligibility candidates, his duty being 
rescribed the statute grant the person Laving 
highest number votes. 

Section the act providing for the election presidential clect- 
ors provides that— 

The votes for the electors shall be given, received, returned, and canvassed as | 
the same are given, returned, aud canvassed fur members of Congress. ‘The sec 
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i electors of the State. How is he to ki 


mode preseribed 


|} Congress requires he shall vive the lists or certificate 


t 


purpose making the certificate lists. 


the governor required 
certificate the person the hig 


right, and no more, no less, to pass upon the elig 


‘ sat ‘ of thei 

t st W 

duty of ernor to cat ‘ to the 

Sila I Te i ‘ i i \ rhe i 


ernor to give a 


highest number votes. The 
ever, 


te for elector having the 


statute leaves him what 


he names of the elect 


The secreta Vv of state is, as in the other case, made the re- 
urning officer, and prepare the lists 
ors clected, and affix the seal of the State to the same 


: 

The secretary state, the case members Congress, 
certily the “names of the electors elected, : flix the seal of the 
Siate to the same.” The list thus prepai ‘secretary of siate 
the overnor i required to sig and by \ I tate they 
are to lk delivered to the college of ¢ t tl 
Ineeting on such tirst Wednesday of Decem! 

jemptory duty of the governor to sign the list as prep 
retary state. The secretary state positively required law 


person having the highest number 


1 
the governor assume exercise the jndicial 


tionary power in re rd t ligibility ef eandidates for Congress, 
Suprenie judoe, tre wurel Stute, secretary of state, State 
er, prosecuth ittorne or electors, would be to act in the face of a 


direct provision the statute the State. 


With the etieet of a certificate the governor not! rtodo, 
by the fatute, and ibout them there can be no possitue Toot tol 
CONLPOVErSY, 

Governor Grover assumes that there contlict between the act 
Congress of 1792 and the statutes of Oregon, and bases his j { 
tion for a violation of the statute of Oregon upon his duty t Xe 
cute the act of Congress. There is no pos ible contliet between tlre 
act of Congress and the s r Oregon, exci in the « inh 


of the names of electors to |} 


out, W hile 


preseribes only two. The third section of the act of Congre toue 


tiny tis question reads thus 

That the executive authority of each State shal! cause three lists of the names 
of the electors of such State to be made and certit to be delive ito the elect 
orson or before the said first Wed 1 December the said electors shall 
annex ove of the saidlists to each of the lists of their votes 


The governor is required to make t or certificates of the 


that the Vv are elector 

inquiry inaugurated his own account upon issue raised 
by er partie petitions or afiidavits coming from unoflicial soures 
been certitied him having 

preseribed by the Le vr} lature of the State , the Levislature being ex 
pressly the Constitution the United States pre 
scribe the mode appointinent. 
clared or certified toh 


mply because they have 


moimted electors in the mode 


Whoever, then, are officially de 
ie Legislature are the persons to whom the act of 


t number of votes in t 


pointn ent of these electors he has nothing to do and ean have noth 


ing to do, for that by the C 


ustitution expressly left the 


uner preseribed its and 
heen declared the officer officers 
State appointed the laws the State for that purpose, which 


their appointment has 


under the laws of Oregon is the secretary of state, and lim alone, 
they are the electors to whem the act of Congress requires that 
shall give 


right to «de 


The assumption apon his part the 
that the persous who have been 
ie method prescribed by the Le 


withont warrant law. The 


certineates. 


electors 


islature are 


ib] by 
of Congress simply provided a 
form evidence who 


iad been appointed electors by the state, 
r+) 


and the executive authority 


1e State is introduced sin ply for tl 

‘The statute of the State 

ass and return the votes for 


in the case of members of Congress 


{ 


requires the secretary of state to ¢: 


o certify to the candidate Laving 
the highest number of votes, so he is require din the case of electors 


certify the candidate having the votes; and 


n the case of acai 


ate for Congress to 
tnnmber of vote 
person having the highest number votes, and has just much 


gi lity or qu il 
tious candidate for Congress has upon that 
for elector. And illustrate the absurdity the position assumed 
the governor, his evidence before the committee said that 
considered his duty pass upon the qualifications 


a cal 
date for Congress in giving bis cet e, and that he wonld refuse 
t t | 17 } 1,1 
a certificate to a candidate w ! lieved to be ineligible Lhe 


idea that the governor State may refuse grant 
of election to a candidate for Congress who has received the highest 


number votes, because opinion the candidate ineligible 


| 
to vive 
votes. 
4 er the United States or Pe 
Sect 
| 
q 
and the | 
y proc ha- | 
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i may eal ‘ ad t In A t th weioht of ret 
‘ es forse el be supre ely a preme irt,isaga he pretensions f they it 
that t Le iture of North Carolina had a right to look at and vo build t 
ort in law, and at irreconcila pectations upon when they voted for Mr. Vance. 
] 
and common are less six seven important, nay almost every 
ir. ( 1 el ELINGHUYSEN Mav I ask one que stion ? | « ‘ el ents in this casc, not one of which was inthe Eng 1 
\ | ‘ 7 it is contended! th he Se te of the o disreaard th 
{r,s itor MITCHELL. Certainly. et it contended that the Sena the United lisreaard tl 
} ples of repu an vernment and seat a man acho did not receive one-t} 
| 


for the votes for clectors provide for any declaration 
itn ion being made bs the governor 
Senator does simply provides that 
ecretary of state shi ies ivass the votes and issue the certilieate 
number votes, and the law makes 
the imperative duty of the « xecutive of the State to sign that list. 
power whatever given him, either ministerially, politically, ju- 


er Wise, to pass on the question whether the per 


on recel est} ber of votes Was «1 le or ineligible 
lu 1 consideration of the question, mald Cro i, being 

! t ! e, be ed 
ike the argument that the governor Ore- 
to pass Upon the iestion of the ineligibility of 
in law, thes ry is as to whether it was his right 
didate, or, words, whether aminority candidate was elected 

! mat ile vere eligible to receive the offi e. 


It may be stated without fear of successful contradiction that no 
reports which would 
the minority candidate under the 
this case. It has been held in England that the minority candidate 
where the have personal and direct 
the ineligibility the majority believed that 
can found England where was held that constructive 
the ineligibility the majority candidate would 
give the election the minority candidate. All the cases 
Which the minority candidates have been elected were 
ere there were very small constituencies, generally corporations, 
where the knowledge the ineligibility was brought home 
More than that, the well-settled law England 
that the voter such case presumed required know the 
and that not presumed that knows what the 
creating the ineligibility, even knows the law that 
therefore, not only shown that the disqualifying 
provision the law the decision the court which fact 
the candidate ineligible, but that also knew the legal effect 
| : decision, and that it had the effect to disqualify the 
rom lye gr « lected to the oflice. 
The doctrine of the law in England « n this subject cannot be bet- 
t ily, or Clearly stated than by — from the able speec h 
made by Senator THURMAN, of Ohio, in the I pees States Senate in 
the Forty-first Congress in the contested case sides vs. Vance. 


on can be foundin the Enelis 


\ », in the English cases the intention of the voter to throw away his vi 
‘ mputed to because, as T said, it belonged to him; and i 
| \ ly and willfully voted fora man whom he knew would never bx allows 
tol I the othic t ral pre ny tion was that he intended to throw away hi 
il itis upon this ground that he d as illfully throw away his vote, that lis 
is rejected trom the count This can be prove lina sentence almost. If the 
kn sh voter voted for a disqualified man, not knowing of the disqualitication, then 
th " ot elected. We allagree to that. Every case saysthat. The 
t wlitication or disability on the part of the man receiving a 
man. Itisnecessary not only that the majority 
edi t that the voters ll have hat rtain 
f this licath amd \ ntumaciou 
i ‘ ttheir ve for | lw iti iat case they v well enough | 
yy tol ein itl ia Lire lt of their act, int l to throw away 
th \ 

‘ furtl ‘ esl the I the case le 
Int ‘ \ 1 moral certainty that the person 
voted wo never be} 1 the othies rew wthing 

constitutic in P ment, me 
ry de 1 that held out t least idca « 
‘ the per voted would be removed, and | 
‘ 
\ i n cision law 
‘ v tol rtl ent 
but i well i ! mad t t in el ot 
| red to, if tl ON ly east his vote forad 
be rejected r, ther casting his vot rad i 
him tol » knew that the minority man we Ibe seated, and 
re he might be held to have assented to the seating of that minority man 
But no ch thing was known to the General Assemb!) y of North Carolina. They 
had ne right to think any such thing; for from the very foundation of this Govern 
i to this day, at least from 1793 down to this day, there is an unbroken chain 
xs in both ITouses of Congress against the idea of seating a minority man, while 
t x not one single instan from the foundation of the Government to this day in 
ity 9 } » seated in cithe ra l 
further the same speech, the distinguished Senator 
rid 

\ | i la latur North ¢ had a right 

that ea from the Fr cast i t ut 

ht i ted States claim of a 

fa I ‘ itwh ti t I lisl 

In} ~ ureould 


f 


votes of the Legislature upon the doctrine of the En lish cases, u hi nth 


| the case before us stand on wholly diferent foundations. 


the English courts and Parliament, namely, that this 


The Senator in the above quotation stated the case broadly and 
strongly the rule England. did not, however, 
one importance the rule laid down the 


decis 


upon the part voter referred him must apply well 
the disqualifying the under the En- 
law knowledge the disqualifying fact alone was 


elect the minority candidate, but must have actual 


the law arising from the existence such fact 


other words, the doctrine that all men are presamed know 
law does not apply this class that while, 
have actual knowledge both the existence the disqualifyin 
and the disqualifying law. 
the The Queen The Mayor, Aldermen, and Burgesses 
wksbury, reported English Law Reports the court 
‘that the mere knou ledge on the part of the electors who voted Jor B. 
was mayor and returning did not knowledge that 
isqualijied in point of law as a candidate; and therefore their votes were 
not thrown away make the election fall the fifth 
The reason the rule held formerly England given 
few words Southwark Elections, page 259, follows: 


wia 


That it is willful obstinacy and misconduct in a voter to give his vote for a per 
laboring under known 

Clarke Election Contests, page 156, referring the 
rule, says: 

Whenever a candidate is disqualified from sitting in Parliament, and not 
thereof is publicly given to the electors, all votes yiven to such disqualitied candi: 
will be considered as thrown away. 

King Hawkins, East, 210, Lord said 
election person ineligible was void when the votes were 
after notice of ineligibility. 

County Elections says, page 535: 

If before the election comes on, ora majority has polled, suficient notice } 
been publicly given of his disability, the unsuccessful candidate next to him on t 
poll must ultimately be the sitting member. 

Male Elections, page 336, states the English rule thus: 

= 

If an election is made of a person, or persons ineligible, such election is vo 
where that ineligibility 1s clear and pointed out to the electors at the poil. 

The English rule, above stated, the one laid down cel 
ebrated case Wilkes Luttrell. believed, however, 
during late years the rule England, above stated, has 
decided England, The Queen rs. Mayor, Law Reports 
Bench, 629, the rule knowledge the disqualifying 
being necessary England was stated strongly, follows: 

After holding that though the elector had actual notice of the fact which had 


been adjudged by the courts to disqualify, yet knowledge or notice in the elector 
of the adjudication could aot be presumed, 


further said 

It is not enough to show that the voter knew the fact only ; but it is necessary 
to show suilicient to raise a reasonable inference that he knew that the tact 
amounted to a disqualification. 

the United States the general current authorities sustains the 
doctrine that the ineligibility the majority candidate does not elect 
the minority candidate, and this without reference stion 
whether voters knew the ineligibility the candidate for whom 
they voted, and herein the distinction between the English and 
American authorities. England actual knowledge the existence 
fact and actual knowledge the disqualifying consequence 
lowing from the existence such fact, has been held certain 
cases, elect the minority candidate. America the doctrine that 
the minority candidate not elected under any state 

This doctrine has been fully declared the Senate the United 
States several adjudications and the House 
States. The only case that has been produced which would give even 
shadow excuse pretense for the claims Cronin, the 
candidate Oregon, have been clected, the case 
New, Indiana Reports. That case has been expressly 
and overruled argument the Senate and House Representa- 
tives, well the decisions the courts some the States. 
the law Indiana the mayor the city Indian: 
dicial pov wer in certain classes of criminal cases co-extensive W ith the 
county which the city situated, and the constitution 
State he was not eligible to be elected to any other oftice during il 
period for which was elected mayor. Before the expiration 
this period Gulick, the mayor, was elected sheriff the county 
Marion, and the question arose his eligibility. The 
court Indiana held that the voters the county, inasmuch ast! 


criminal jurisdiction the mayor extended all over the county, 


must take constructive notice of his inelig 


| 
| q 
q 
i 
| 
| 
q 
| 4 
} 
4 
| 4 
| 
| 
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q 


voters who Gould not presumed even constructive 
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The was unsupported any authority whatever, and 


yiving it in this case in its fall length and breadth it would furnish 


lee <cu se for the action of Governor Grover. | 
: lr. Watts, the candidate for elector on the republican ticket, was 
ata little town, Fayette, Yam Hill County. ‘There 
reeleven other the county and one within two miles 
testimony shows that the whole number 
ers receiving their mail-matter Fayette did not exceed one 
while the entire majority Dr. Watts the State was 
should held that the voters within the mail delivery Dr. 
not only have taken notice the fact that was post- 
but also his consequent ineligibility under the Constitu- 
tion, and the votes such persons should dedueted from his ma- 
would still leave him over nine hundred majority among 


knowledge his character postmaster and his in- 
eligibility. 
America the settled doctrine the law established not only 
the judicial tribunals but both Houses Congress that vot- 
ineligible candidate, even with full the dis- 
fact and its onse nces, does not elect minor ity 


candidate where majority plurality votes required 


to ele 


MeCrary’s American Law Elections, pag 
stated on this subject: 


t. 


We come now to a question which has been much discussed and npon which the 

orilies are somewhat conflicting ; it is this: Suppose the candidate 

ed the highest number of votes for an office is ineligible, and that his ineli 

ty was known to those who voted for him before they cast their votes, are 

t ites thus cast for him to be thrown out of the connt and treated as never cast 
ind — the minority candidate, if eligible, be declared elected in such a eas 

> ubt the English rule is that where the majority candidate is ineligible, and 

ent notice of his ineligibility has been given, the person receiving the next 

‘ se number of votes being eligible must be declared elected. Great stress is 

lL upon the fact of notice having been given, and the reason of the English rule 

is said to be “ that it is willfulobstinacy and misconduct iu a voter to give his vot 
fora person laboring under a kaown incompetency.” (Southwark on Electio 

page 250.) Anexamination of the English cases will show that in some of them the 

election was declared void and sent back to the people on the ground that there 

was not sufficient notice of the incapacity of the successful candidate; while in 

minority candidate was declared elected on the ground that due notice 

eligibility of the persons receiving the majority was given. The 


rs the 
‘ ers the 


of the i follow 


some the principal English authorities upon the Rex ry. Mou 
y, Cowp., 537; Rex vs. Coe, Heywood, 361; Rex vs. Bissell, ibid, 360; Rex vs. 
Parry, 14 East., 549; Regina vs. Cookes, 28 Eng. L. and Eq., 304, Q. B., 406; Ley 


vil on County Elections, 535; Male on Elections, 536; King vs. Dawkins, 10 


Last ; Claridge vs. Evelyn, 5 B. and A. 8; Clarke on Election Committees, page 
uk on Elections, page 259. 


Mr. McCrary then cites numerous authorities support the po- 
sition assumed him the rule this country, the following 
language 

Commonwealth vs. Cluly, Pa., St. 270, the supreme court 

i held that where in an election for sheriff a mi ijority of the votes are cast for 


idisqualitied person, the next in vote is not to be returned as elected ; and the su 
preme court California, Saunders vs. 145, holds the same 
doctrine, and enforces it by cogent reasoning. And in Wisconsin we have the 

ruling in State ve. Gile s, 1 Chand., 112, and in State vs. Smith, 14 Wis., 497, 


iid see Oo pinion. of judges, 32 Maine , 597; State vs. Boal, 46 Mo ; Cushing 
tion Cas., 496, 576, ate vs. Anderson, 1 Cox, N. J., 312; People vs l 
iN x Re» in Indiana the doctrine of the English authorities has been followed. 
(Gulick vs. New, 14 Ind., 93.) 


And then section 234 the whole matter summed Mr. 
McCrary follows: 


Thus it will be seen that the weight of authority in this country is decidedly 
inst the adoption here the English doctrine. And that sound 
as well as reason and authority, forbids the adoption of that doctrine in t! 
try. Itis a fundamental idea with us that the majority shall rule, and t! 
jority or at least a plurality shall be required to elect a person to office by popular 
l Any doctrine which opens the way for the minority rule, in any case, is 

ti-republican and anti-American. The English rule, if adhered to, would in 
many cases result in compelling very large majorities to submit to very small mi 
norities, as an incligible persun may receive, and in many cases has received, a 
great majority of the votes. 


a 


Is Coun- 


ta ma- 


electors, 


the case the 
Reports, which was case wherein election for 
tain county Pennsylvania person receiving the majority votes 
was ineligible under the constitution that State, Justice STRONG, 


now the Supreme Court the United ites and present inspector order work that resu 


this Cominission, then the supreme bench Pennsylvania, 
delivering the opinion the court said: 


Now, on this showing, what interest has the rele oar in the question he attempts 
to raise? What more than any inhabitant of Allegheny County, or of the 
monwealth? He was a rival candidate at the election for the office, but he was de- 
feated, with a majority against him of six thousand nine hundre d and ninety 
Doubtless, his successful rival incapable holding the account 
the constitutional provisions ‘‘ that no person shall be twice chosen or appointed 


sheriff in any term of six years,” or for any other reason, and that incapacity en- 
Ile certainly can have none 


Com- 


titles him, the relator, the office, has interest. 
if a judgment of ouster against Cluly would not give the sheriffalty to i im. But 
surely cannot that any possib contingency office cau 
i to him. 
olding an office are not nullities. They cannot be rejected by the inspectors, or 
hrown out of the count by the return judges. The disqualified person is a person 


The votes cast election for person who disqualitied from 
and every vote thrown for him formal. Even England has been held 


Hat votes for a disqualified person are not lost or thrown away so as to jusufy the 
: oflicers in returning as elected another candidate having a kk er of 


votes, and if they do so a quo warranto information will be granted ageinst the per 
ina vs. Hiorus, 7 
76.) 


(See Cole on Quo Warranto 
960; 3 Nev. & Perry, 1:4; 


Informations, 141, 142; Res 


Ad. E., 
Rex vs Bridge, 1M. & 


Commonwealth rs. Cluly, Pennsylvania State 


who has | 


| 


there is even great . for) tht 
the] 
Mr inh i ! 
Se S 
i clared ve f 
‘ ’ N i 
| their « S 
John I ley'’s case is one of then Ile was elected to ¢ ress fre M i 
setts and refused his seat in But neither in with 
which we are acquainted, were the votes given to the successful candi e treated 
as nullities, se as to entitle one who had received a less mu ‘ f 4 to 
otlice There isa class of cases in England apparently t re issert 
otherwise. The carliest of them are referred to by Mr in his u tin 
Rex rs. Monday, Cooper, 530. They were followed by R kins, 10 East 1 
and Rex vs. Parry, 14 Id., 549. In th cases il is i t notice is 
given of a candidate's disqualification, and notice f w by 
thrown away, votes subsequently cast for hin reandidate 1 
be returned as elected if he has a1 rity of ‘ 0 » lost are ¢ 
ducted. There is more rea for this im England, where the ve is i und 
the elective franchise belongs but few, t i here, where the vote is | l 
the franchise weil nigh universal. In tl cases the notice \ bre 1} to 
almost every weter | of electo ere 1 t i t ! 
dred, and wen ly not more t de ] vhe votes 
on with knowledge that t se sincompetent to hold the « itl 
vote cannot lore be « ‘ th t be thrown Thay 
be considered as intending to vote a blank, or throw away | t 
the supreme the State California, the Saun 
ders vs. Haynes, California Reports, Justice Baldwin, 
ly the opu ion of the 


It will be ols 
urer 


erved that the point of this defense ir treas 
ed the highest number, were 1 tik heeause of his as 
t we donot so consider ATthou ome old case 


ne, we think that the better opinion at this day is that 


found atiinu 
it is not correct 


The celebrated controversy in the British Parliament between Wilkes and I 
trell has given rise to much discussion, and the opinions of i nil Tesmen 
have been somewhat d tthe prevailing oj En rnd Americ 
of modern times, secms to be against the precedent ¢ hed tl ‘ 
the case of Whitman and } I (10 Cal Mr. Justic FIELD clear! 
his opinion in favor of the p le that the votes | ie or 
date are not to be counted tor the next highest cand ont poll Tut ‘ 

| of Wisconsin ve. Giles, (1 ( l page tl ! ‘ eld adi 
enforced by the judges of the supreme court of Mair their « i ef l 
in 32 Maine Report, page 597 

Our legislative precedents seem to be the same w Upon principl e think 
the law should so be ruled. An election is the deliberate choice of a majority or 
plurality of the electoral body. Thisis evidenced by the votes of the electors. But 
if a majority of those voting, by mistake of law or fact, happen te « their 


upon an ineligible candidate, it by no me ows that the to him or 
poll should receive the office. If this be s 


ceived only a small portion of the 


ins ft next 
so, a candidate might be 


ve 
votes and who neve 


1 
erected Ww 


reould have been elected at 


all but for this mistake. The votes are not less legal votes because given to a per 
son they cannot be counted ; ahi the person who is the next to him ou the list of 
candidates does not receive a plurality of votes because his competitor was is 


gible, The votes cast for the latter, it is true 
} 


counted for hi 
is no reason why they should, in cifeet, be 


counted for the f 


cannot be 


who po 


could never havereceived them. It is fairer, m just, an reco ter 
the theory of our institutions to hold the votes so cast as merely ineifectual for t 
purpose of an election than to give them the + tof disappointing the popular wil 


and electing to office a man whose pretensions the pe had desiqned to rejvet 


with 
of 


avo than the 


The supreme court of Calif 
(Mr. Wallace,) 


ratic chief-justice, 
last November, in the 


case Crawford vs. Dunbar, held the sume doctrine. The 
justice, announcing the opinion the court, refers with unquali 
fied approval the doctrine laid down California, that the 


ineligibility the person receiving the highest number votes 
not operate toelect the minority candidate. The facts and conclusions 
Jaw this recent case, found and enumerated the 


court California their opinion, are 


StLpre 


The office of 


district 


in the San Fr 
a salary of $1,000 per annum, 


at Stockton neiseo eollection 


inspector f custor 


to which there is annexed erative ¢ 


within the meaning of section 21. article 4of the constitution of t e, anclif thre 
defendant, Dunbar, held that office inSeptember, 1-75, then he wa A toothy 
office of sche ol superintendent in the county of San Joaquin, whieh eivil ollice 
of profit under the State the salary thereof be 21.500 per annum 

2. It is settled here that a mere de facto incumbeney of the inspects ip of « 
toms wonld not render Dunbar ineligible to the office of sehool superintendent 
der the disqualifying clause of the constits referrtal to. Le t have | ' 

People ex rel. Attort General 

vs. Turrer, 20 Cal., 142.) 

3. The case made upon the part of the contestant esta lished that Dunbar, o 
first Wednesday of September, 1875, was de jure as well defacto ré 
toms at Stockton. It appeared from the evidence adduced by tl 7) wits t 


d with the 
var had been appointed such inspector of 
prescrived by law, andl had ente 
ies, pursuant to bis appointment His appointment and 

d oaths of oilice, the lust of them on the 6th day 
hed by the in due form, whir 
wert 


llector of cu 


upon the nomination of the ¢ 
retary of the Treasury, Dunt 
had taken the oaths, two in number 
discharge of his oil 
the taking by him of tl 1 
of April, 1875, was est 


pon the 
al dut 
escribe 


records thereof 


h, or copies 


of which, duly cert produced from their pr stodian, and it was 
proven and found by court below to bethe fact, tl 4 appoint 
ment, Dunbar, thereafter and on or about the 10th day k pe 4 
sion of all the public property belonging to the ot i 
Stockton, theretofore und his predecessor, and ther 
tered upon the discharge pertaining to oflice uch 
re iened nar been remove 
5. It furth r apy sbyt that at ther lareleetion in qu t 
} respond Dunbar, receive tes, the comte nt Crawford (t 
| vote) 1,182 votes, and Jet Phel ites 
Upon these facts the contestant el is that he is entitled to tt vttic onld 
have judgment here to that effect. This claimisin argument put aponu th i 
that Duubar, being ineligib the votes cast for hua, though amounts iv 


ee 


4 be » 
| “il 
q } sumed ine gibi 
= 
| 


vi 
nots 
‘ 
‘ 
tha 
t 
Wwe 
nd 
an 
‘ 


‘a ports, the author 


ELECTORAL 


were e nul sand that the rep tr 
i ‘ r for the t 
tl va | al i 
then they and the portion 
hos read from their Opinioen, and tl ey ¢ 
from t} w that the judgment of the « 
© Cause unded with directions to render, 


case The People rel. Furman al. Clute, No. 50, New 


hand 


ities, 


wh, are 


clearly and forcibly stated the following extract from 


mu ide of « we think that up to 
t therei re that there must be 
© to, or ki his vote so 
ila ti public law 
that lidlate 
we knowl 
i it disregard of it 
t n even with the 
d of which we are r 
the ry thor relator can be cat 
ler and i $3 question the rule that 
ti lt special law 
own lo 
in its pr he ng to the of 
ttheer thereof; or to om 
it h of « he did t know of 
‘ lon hen it says to 
ted for a candidate 
youri vote; the low must 
! r vote 4 it it thavea 
‘ upon the elec 
of k f th to t 
of | for o whom 
t it « s to waste it I 
i cones i owledge of the | 
I of it owle re of the law 
i urged 
i t theo an os the t 
Ihe itute it ike thectual to elect the votes given for one disquali 
j loetri ld k not actual, of that statute thus limited, 
majorit the choice to oflice by the votes 
ty ot cited to ner do we tind to that extent of 
tint industrious researe 1 counsel for the 
f m courts in sister States ew (14 Indiana, 97 
it effect MePhetridge (15 id., he last-cited case 
l and Mell., 279) was a« al 
authorities, we are not 
y which draws with it our nmonwealth ps 
As vl, 261) is also cited. Lut that was a case of a board of twenty, 
! in a room to elect a county treasurer. On motion being made to elect 
t protest was made that the law under which they were acting presoribed 
ballot. Tl tice of law | fact was brought directly to each 
efore votir per ed in voting viva vor These were held to 
i oO ballot; and his vote was held to prevail, and the 
‘ ed fo lL. Cor ith vs. Cluley (56 Penusylvani 
Rey 10) is also t! t eit 
i election fo 1 fre ling flice are 
They cam tors or thrown out of th 
ihe re n judge is a person still, and ever 
> for} ii of one who nelig 
ha he nity 1 becar ndidat 
« y f of time preseribed by the 
1; acase ini ets quite like this 
itor un inces of the a ive bodies am r 
eat ctable authority ons has remar l 


t they Lto afford any precise or iseful prin ple,” Peckwell 
wd ke la n support of the principle now claimed by the 
has conceded that “no tf 1 principle is established by the decision of 
(Gal Election Cases, 2 Moak English Cas 
be said that yarer » or i and satisfac 
is itis It to arrive at the exact principle up 
i a leg tive body put. Besides that 
e diverse in their i t appears from the cit 
ator, and the instances noted in oo Pe lvania State 
ive consulted many of the authoritic ited to us from 
em, it will be fe 1, we thi ere it was hek 


bevond ca 
their vi 


not extend 


voter 


Laway, it was 


person would be treated as t 
as actual notice of fact and of law t 


i there w » the before 


t 
we American authorities which bold that ifar rity of those v 
of law or fact, happen to ca iheir votes upon an ineligible cs 
s follows that the next tohim in poll shall receivethe office.  ( 


13 California, 145; Griles, 1 Chandler, [Wisconsin, | 
14 Wisco 7 Andi 1 Municipal Corporations 
)it is stated that unless tor inelizible person are ex 
leclared to be woud, the ¢ ‘ f ny! iving a majority of 1 
ng tot ‘ tiv and the rea t 
t, leaving each ever be pieases,) that 
must be had, and not he office to the qualified person having U 
hest number of vote is View is sustained by a preponderance ¢ 
ities cited by tl i tl ot-no ome of which are ¢ is ‘ 
nk that the rule is thi rhe existence of the fact which «¢ 
w which makes that fact operate to disqualify must be bre ome 8 
Lao ¢ knowledge or notice of the elector as that to piv 
rewith in intcnt to waste it. 
ollowing letter, read during the debate 


tor troversy, will indicate the 
Black, late Attorney-General 
ent elol wcracy of the nati question, 
1 
] Pes NTA, Dece 187 
the O her « t indi, ra Galbr h wast can 
the office of re« rot Llar Count i died « morning of the 


i 


ind by the 
} 


of the votes fe t rere ( or Galbreath, and at the Oct 


of ra Jeremiah S. Black, tl 
ppeared and asked to 
t r(ralbreath, having } 
lr iven for the « imton) 
be ted. 
Judge Black referred to the case of Mr. Wilkes. in the British Parliament 


nounced 


I the seating of Luttre!! asa high-han l outra He followed 1} 
argument of those who opposed the seating of Luttrell and declared emp! 
that two things were settled by the election in question ; first, that the p 


wnt Galbreath; secondly, that they did net want Smith 
s result was that the democratic 
pointment of John M. Gibbony 
Truly yours, 


on. SIMON CAMERON. 


But the rule upon this subject established the 


governor, Shunk, I think, filled the vaca: 


return judges 


SAM’L S. BLAIR 


of Representatives and of the Senate of the United States as we! 


the 
Kentucky, the doctrine that the minority candidate 
when the person receiving majority the votes was disqu 
was that received votes; 


Brown was 


case 
son, receiving minority the votes, was 


ngtish doc trine, as above st 


referring the Eng 
lowing lan occurs, | 
402 and 403: 


Bnt the 


> 


committee do not find any such law regnlating elections i 


i this 


eport made that case Mr. Dawes the Election 
16 10 
artiett’s Digest Election Cases, pages 


ci 


case of Samuel E. Smith rs. John Yeung Brown, contestant { 


igible, and that for that 


ilnt 


in cither branch of Congress, or in any Legislature, as far as they hav 
ut toexamine. Their attention has been called to no case, and it was not 
before the committee that, as yet, this rale by which one receiving only a min 
of the votes actually cast had been adjudged elected, had ever been applic 
country. 

On the other hand, there have been many cascs of alleged inel hilit 


branches of Congress sinee the 1 
seats have been declared vacant on that ground, and in which, had there 
ntry any such rule, it certainly weuld have been resorted to 
sted election, at the first session of the First Congress, in 1780 
Contested ] bil 


formation of th 


Government, 


ims 


first contestec 


Smith, (1 Elections, 23.) was based on alleged ineligibility 
was very ably and elaborately debated by Mr lison rs 

a ey nor any one in his behalf claimed fora ent that the ine 
smith, who had received a majority of the votes, elected Ramsey, the minor 
didate 

In 1793 Albert Gallatin was elected a ator from Pennsylvania before he 


the United States. 


been nine years a citizen of 
{ ) his St t 


i Contested Elections, 851 


Atter a ve 


was declared vacant 


Tu 


Elections, 224) sundry electors of Maryland memorialized Congress to de 
vacant the seat of Philip Barton Key, one of the Representatives from that $ 
! » of alleged ineligibility arising from non-residence. Much time of 
lTonse was oceupied in deciding the case, but no one appeared or found an ; 
cute as aiinority candidate. In on a like memorial, the seat of John Ba 
of Massachusetts, was for ¢ inelivibility deciared vacant and a new e} 
ordered, without a elaim art of or in behalf of a minority candida 
1-49 the seat of James $ nator from Illinois, was declared vacant 
‘ r ineligibility, an it of a minority candidate was not event 
wd Mr. Brown himself lected to the Thirty-sixth Congress }! he 
reached the age of twer five years, and therefere when le was hk 
could not take the oath of office. At the opening of that Congress ther: 
ed strngcle for power, and the orgar tion of the House was not etive 
lim s, afier failing for lack of a single vote. There w RVers 
ter quarter to sec severy possible vote; yet not only did no 
ippear of any one asa minority cat 
daie tt irown away aud himself s 
l é 18 I on Mr rewh, having become of age, t 
t challenged, by force of very votes cast t him when he wa if 
inelig other cases ineligibility has discussed and pa 
Wy x the question nov uder consideration 
If I claimed, by which a candidate with a mi itv of 
votes ted tor ineligibility, had ever obtained foothold in 1 
‘ ureut of decisions could not have run undisturbed t 
till the present >. 
* * * * 
Che committee are of opinion that a recurrence to the origin a tory of 
rule in the british Par] vent will yw the tiny sibility of its applic: to ac 
in the American House of Represen » Parliament has no limitation of 
ten constitution upon its powers, Sir Edward Coke says that “its power and ju 


diction are so transcendent and absolute th 


| or persons, within any bounds.” 


Blackstone says 
forming, enlarging, 


ws conecerni 


it hath sovereign and uncontrollable autho 
restraining, abrogating, repealing, review 
natters of all possible denominations, ecclesix 


stical or tem} 


lengthy diseus 
(1 Contests 


civil, military,1 itime, or criminal—this being the place where that absolut 
potie power which nist in all governments reside somewhere is intrusted by 
col iu loms.” 

\ Parliament may, m proof of any crime, aj 


pable tositasa 
his power, called by some omnipots 


nber.—! Bla 
nt, Parliament ts ar 


franchises a whole constituency. 
it is not the theory of the British government t! 
In theory the right of the monarch is a divin 


necded 


t power origin: 
right, and he 


th« people 


cwusiy ¢ 


itters not the theory that the 
vower out ef the hands 


of the monarch; the conclusion is very easy that v 


been conceded fo the people can, at pleasure, be modified, limited, or even t 
\ 

Parliament has, ther , exercised its potence with an exceedingly 
} lin the matter of elections to its own body, declaring by stat Cx 
chapter 24, thet “the right of voting for the future shall be allowed accor 
the last determit the Louse of Commons it,” and, 34 George 
chante t us of « se of Commons with 


omimittees of th 


OT 


uon, or of 


to vote atits pleasure, erects and destroys constitrencies when an 


t 
] 


} 


from time to time to the people whatever share in the governm 


tribunals 
this country has also received the sanction the National 


nse 


Smith, 


il) 


f there has been bribery at an election, it sometimes fines and sometimes d 


ul 


t it cannot be confined, either for causes 


in point of fact, wrenched all th! 


nling the returning officer, 


136 
In that | ‘ 
And 
the oy 
} 
| 
dis 
il 
! 
ried to 7 
| 
i 
>of wl 
' The very 
ihe ca 
\ 
rf } 
‘ t 
] 4 
i 
| 
| tl 
q 
{ 
1 t 
ve ca | member ¢ 
matter | Witht 1 takes aw: q 
election | it pleases, 
next 
q 
Wetl es with 
‘ thie ’ 
\ the 
| they possess, 
| 
Dra 
di t spect to the right of clcc (i 
| 
4 


ye final and conclusive upon the subject forever hus they has ule 
mtended for a statute of the rea 
certainly can be no need of argument to show that such law can find no 
oursystem. 


t, which receivedthe sanetion of the House 
large majority, Mr. Dawes employed the 


ving language: 


» committee are therefore of opinion that the case does not come within the 

British Parliameut, for want of a suflicient notice to the el at tl 

f an ineligibility known and fixed by law; that the law of the Briti 

in this particular has never been adopted in this country, and is wholl 
ible to the system of government under which we live 

« will of the majority, expressed in conformity with established law, is the 

basis on which rest the foundations of our institutions, and auy attempt to 

8 ute therefor the will of a minority is an attack upon the fundam 

the government, and successful will prove their overthrow. 


the Abbott vs. Vance, North Carolina, fora seat the 
Senate the United States, the question was elaborately and alsly 


ion are chosen of nece 


thistakes 


tied or because 


has been already shown, and the decision the Senate 


against the doctrine that the minority candidate elected where 
person receiving majority the votes was ineligible, and 
report the committee that case, which received the able ad- 
Senator THURMAN and others, and which was adopted 
Senate, was distinctly stated that the fact that the voters have 
the ineligibility the candidate the time they cast their 
tes for him makes difference. The conc urren authority, 
fore, the judicial and legislative tribunals country di- 
rect contravention of the position assumed by Gi yvernor Grover in 
holding that Cronin, the minority candidate, was elected and issu 
ing him certificate, and not only even were the rule 
din England above stated obtain, and does not, would 


ti gma the executive authority the slightest vindication for his 
nin this regard under the clearly established circumstances 

this case. 
didate fore the people, receives majority all the votes cast, 


declared the proper canvassing and who 


takes his seat the college electors, participates its proceed 

and his vote for President and Vice-President, 

his ineligibility not having prior that time been pass« upoi 

under color title. the former, must conceded that 

acts are absolutely void. the latter, insist clearly 

is, then his are not void; and while his right act might have 

been questioned competent tribunal prior the meeting the 

college electors, cannot now questioned any power 
earth. 

the Constitution the United States declares that 
person holding trust profit under the United States 
shall appointed elector but suppose the people State, 
ignorance both the disqualifying and the consequences attach 

pointed never questioned nor adjudicated upon any tribunal 
having authority, and takes his seat the electoral college 
challenged and participates its proceedings and casts the vote 
his people and party for President and the record 

fact made and transmitted the President the Senate, 
and the college electors, having lived its time, its existence expir- 
ing limitation law, dissolves and electoral college 
forever, are its individual members any longer elect- 
ors, they being officio. 

Can said such case that the vote given suchineligible 
person void third persons and the public; that ihe 
upon the one hand, who have acted good faith 
tire ignorance the ineligibility the elector, are 

their voice the selection President Vice-President, 
the candidates for President and the other 
for whom such vote was cast, deprived the 

would seem that such doctrine would variance wit 
well-settled principles law applicable the acts facto 
under color title their relation and upon 
persons and the public. MeCrary, his Law Elections, 
speaking the acts officers facto acting under 
after referring several authorities, section that work uses 
the following language 

Butin the case of Barnes vs. Adams, ¥ 1 arose in the Forty-first Congre 
sartlett, 760,) the question was reviewed at length, and most of the cases aris 
ing both in Congress and the courts were cited and examined, and the couelusion 
was reached both by the committee and by the House that in order to give \ 
and the public, and in the absence of fraud, it is only necessary that such office: 
Inere usurper, 

report this case, after quoting from numerons decisions, both the Hous« 

(in the courts of this country, continues as follows. 


Here Mr. McCrary quotes from the report the committee the 


Representatives the case Barnes Adams, which 

follows: 
question therefore, regarded the light precedent authority 

would stand about as follows: 

Lhe judicial decisions are the effect that the acts ollicers facto 


court says: 


Vas willful 


the case Baird 
Pennsylvania, 


State Missouri the 


preme court of 


prin iple 


ind uses the f 


las to have be« 


third persons 


4 
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= 1} } as they affect third parties or & } ] the absence of fraud, are as l 
it of an otticer 
of this tent flict t 
| few Cases ere i eer t ‘ 
In one of recent and ‘ i 
4 | oguized and indorsed 
: i | rl yuestion is therefore a ttled quest ‘ rts of t] tr and 
J so far as this House is concerned, t wt least an open « 
‘ | Your committee feel constrained to ad to 1 law as it ex 3 and 
istered all the courts the country, not only because 
5 authority by which it is ported, buat f the further reason, as stated in t 
outset, that we believe the rule to be most wise and tut Phe a of ele 
(Ps ssity from among all classes of the people; the ire nun 
7 bered inevery State by thousands; they are often men unaccust ed to the form 
alities of legal proceedings. On sions and of their 
ministerial duties are almost inevitable. If this He shall establish the doet: 
q that an election is void because an ofticer thereof is notin all respects d ‘ li 
7 | MMMM the same is not conducted strictly accor r to law, notwithstan 
7 | ing it may have been a fa and free election, the twill be very ny contest 
dist 
are so Cisposed, to seize upon mere tecunticalit in order to deleat the will of 
| majority 
| The report of the int case was adopted by the H 
after a full discussion, (Congressional Globe. July, 1270, pages 5179 to 5193.) and t 
7 | doctrine there asserted n now be regarded as the settled law of the iLlous« 
the same work, American Lawof Elections, 
the following statement the rule established the judicial 
{ | courts is mace: 
y | In the courts of the country t ruling has been uniform, and the validity of ’ 
sons and the public is nowt iestioned. doctrine that whole commu 
of electors may be distra sed for tl time being ana a minority candidat 
& forced into an oftice because one or more of the judges of elec n have not been 
L duly sworn, or were not d ‘ ilo net pos + all the qualifications requi 
: ite for the oflice, finds no support in t decisions of our judicial tribunals 
the case The People Cook, Selden New York Reports, the 
; | The neglect of the officers of the electionto take any oath would not have vit 
ane ated the election. It might have hjected those oiticers to an indietment if 
7 neglect The acis of public ollicers being in by color of an election 
4 appoints id, sof the p is cerned 
appoint id ir as the} is cor ned 
Again: 
An ofticer de facto is one who comes into office by color of a legal app tment 
as the acts of an otf rdejure. Lis acts in that capacity cannot be inquired into ; 
collaterally. 
Bank Washington, inthe supreme court 
q & R., 414, the court suid: 
q ing, but of being elected. A person indisputably ineligible may be an otlicer de, 
by color of election 
This case, will observed, directly point npon the propo 
sition that person ineligible” may become 
facto color election, and, such being the case, follows, 
under the rule exists this country, before stated, that his 
acts such officer facto are valid third persons and the 
‘ lie. Again, in the ease of Pritchell et al. rs. The Pe pt in the 1 
; preme court of the State of Llinois, 1 Gilmer’s Reports, 520, the 
| suune doctrine was held. The court, in their opinion in that case, 
isa general the law that ministerial acts officer 
arc valid and effectual when they cor nt pu and the ta of third] 
] na, although it may appear that he has no legal or constitutional right to the « 
q Phe interests of the com nity peratively require t adoption of such a ru 
107, enunciated the same doctrine uses this language 
The proof ofere 1 would have shown that he was an oflicet facto, and as } ; 
his acts were as binding and valid when the interests of third per or the pu 
were concerned, as if he ul been an oilicer de jure 
County vs. Sparks, Missouri, 121, say: 
When the appointing power has made an appointment, and a person is appointed 
] who has not the qualifications required by law, the appointin nt is t therefor 
person appointed facto his acts the discharge his duties 
| are valid and bindiz * * * A statute prescribing qualifications to an offic 4 
: merely direetory, and although an appointee do not possess the requisite qua l 
| tions his appointment ts not therefore + 1, wnless it ig so expressly enacted. 
1 The supreme court of the State of New York, in the case of Thy 
People Cook, Barbour, 259, this question, says 
| that so well clementary, 
rhe rule is well settled by long series of adjnd tions, both nd this 
; country, that acts done by those who are otlicers facto are vt { as re 
gards the public and third persons whe have an interest in t t mil t rule 
Las been applied to acts jadicial as well as to these ministerial in their character 
5 his doctrine has been held nd applied to almost every conecivable cas It can 
net be profitable to enter into any extended ssion of t : Phe princi 
} has become elementary and the cases are almost. endl i hi the rule has 
wen applied, 
the case rs. Balch, Vermont, 42%, was held 
that pei cannol hold the office justice the peace 
E | States, yet having entered the former office under the forms of law he was 
the public. These cases the extent, 
q 
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ELECTORAL COMMISSION, 


fore, of holding that if a person who is ineligible to be elected or ap- 


pointed to ollice is voted for by the people, and receives the requisite 
number votes elect appoint case had been eligible, and 
enters upon the duties the office, not mere usurper but 
otlicer de Sacto a ting under color of title, and that his acts as such 
‘ r, in the absence of fraud, are binding upon third personsand the 
} c. In all these cases and in others that might be cited, distine- 

clearly drawn between the case of a person who is a mere 
usurper, and whose acts are absolutely void, and that of a person who 


ineligible disqualified, acts under color right, and 
therefore an officer de Su to, whose acts are not void, but binding upon 
third persons and the 
issaid that the clause the Constitution the United States, 
conferring upon the States the power appoint electors, not 
poses personal disqualification certain class persons, rendering 
them ineligible appointed electors, but limits and cireumscribes 
the power the States the matterof appointment such persons 
the very terms the grant, and that therefore, the State ap- 
point person falling within this class, which 
ment is void and the person so ap pointed would not be an officer 
either facto, but mere But the answer this 


nd conters no power on the State to ap pomt, except from a certain 
persons, rather tha power conferred upon the State 


appoint from certain class, there any greater weightier rea- 


son for holding that person actually appointed State from 
among the prohibited who, clothed with all the insignia 
entered upon and discharged the duties the same not 
considered facto acting under color title than per- 
son who might appointed, but who was laboring under constitu- 
tional disability, preventing him from exercising the duties 
office, it seems tome not. In either event, the person is constitution- 

lly prohibited from holding the either event, comes 
into possession under color legal authority, surrounded all 
the insignia attaching 

But again, suppose there grant power the State appoint 
but that this grant limited persons, exce pting from 


a 


its scope acertain class for instance 


who must determine this question fact the first instance 


whether a person about to be appointed comes within the prohibite “d 
class? Clearly the has jurisdiction appoint, 
necessary pass upon and determine the question the 
which the power the State attaches; and having jurisdiction pass 
upon this question, a mistake in the matter, by appointing a person 
really within the prohibited class, not void upon the 
part State, but simply voidable the decision competent 
tribunal made any time before the act, which the elector was ap- 
pointed perform, was accomplished and suchdecision made 
his act the act ofiicer facto and cannot afterward ques- 

sucha case rights have vested, virtue the act person, 
acting the elector under appointment from the 
power authorized appoint electors and such person 
usurper ; his acts are not roid. 

But another, and seems conclusive answer, that this provis- 
ion the constitution not self-executing, that requires legisla- 
tion it, and such legislation has ever been 

In the present case, therefore, conceding for the argument that 
Watts was ineligible the time election, that was not within 
the class from whic the State was authorized appoint, and ad- 
mitting that the his ineligibility was not questioned adju- 
dicated upon any competent tribunal, (and will speak that 
hereafter.) having, as is conceded, received 1,049 more votes than his 
competitor, and having acted elector the electoral college and 
voted for President and such vote cannot now ques- 
tioned either the judicial courts, Congress, the electoral tribu- 
nal, any other power earth, invalidate the votes thus 
east him elector for President and Vice-President. 

Legislature Oregon its legislation upon the subject va- 
cancies oflice treats the election appointment ineligible 
person that State voidable and not void, and pro- 


upon the decision competent tribunal declaring void such 
fion or appomtinent. 

Section the eleetion laws Oregon, relating vacancies 
ollce, Te ads as follows: 


Every office shall become vacant on the happening r of either of the following 
events before the expiration of the term of such office: 

1. The death of the incumbent. 

2. resignation 

Ilias removal 

i. His ceasing to be an inhabitant of the district, county, town, or village for | 
which he shall have been elected or appointed, or within which the duties of his 
office are required to be discharged 

». His conviction of an infamous crime or of any offense involving a violation of 
his oath 

ti. HI tl or neglect to take his oath of office or to give or renew his official | 
bond, « sit such oath or bond within the time prescriber il by law 

7. The dectswn of a competent tribunal declaring void his ection or appointment 


From the provisions contained this last subdivision the 
relating vacancies would seem conclusive that the Legis 
election appointment was really void reason ineligibility 
any other cause, until the decision competent tribunal was had de- 
such void. The Legislature does 
state what the competent tribunal is. Unquestionably, 
under the constitution the State Oregon the compet 
tribunal would judicial tribunal. 


WAS THERE A VACANCY THAT THE ELECTORS PRESENT COULD FILL, 


now the question the powers and duties the elect- 
ors present, under the statutes Oregon, supply appointment 
any deficiency the number electors that may exist the day 
for the meeting the college. 

And first, admitting Watts have been ineligible appointed 
elector, and that the election the appointment within the mean- 
ing that term employed the Constitution, did his resignation 
such elector, tendered him the electors present the day 
the meeting the electoral college, create such vacancy could, 
under the statutes Oregon, filled the electors 
mit with all confidence that did create such vacancy, and that 
same was lawfully the electors present the election 
Watts. 

The statute Oregon, section the act follows: 

The electors of President and Vice-President shall convene at the seat of 
ernmet nt on the tirst Wednesday of Decembernext atter their election, at th 
of twelve of the elock at noon of that day ; and if there shall be any vacancy in | 
office of an elector occasioned by death, refusal to act, neglect to attend, or otherwise. 
electors present shall immediately proceed to fill by viva voce and plurality of vo 
such vacancy in the electoral college ; and when all the electors shall appear or t 
vacancies, if any, shall have been tilled as above provided, such electors sha!l 


form the duties required them the Constitution and laws the Unit 
States. 


title section 45, general laws Oregon, page 709, 
vided that— 

Every office shall become vacant the happening cither the follow 
events before the expiration of the term of such oflice ; 


1. The death of the incumbent. 
5 


2. His resignation. 

3. His removal. 

4. His ceasing to be an inhabitant of the district, county, town, or villag 
which shall have been appointed, within which the duties 
oflice are required to be discharged, 

5. His conviction of any infamous crime or of any offense involving a violat 
of his oath. 

6. His refusal or neglect to take his oath of office or to give or renew his official 
bond, or to deposit such oath or bond within the time pre scribed by law. 

7. The decision of a competent tribunal declaring void his election or appointine 


contended justification the action Governor Grover 
that under the this case there was vacancy 
the elector that could filled the electors present 
the provisions the statute quoted; other words, that Watts 
being, claimed, ineligible appointed, and the election being 
the appointment, there was this case and there being 
failure elect there was vacancy created within the legal deti- 
nition that term employed the statute. Doubtless the very 
strongest possible presentation argument favor such 
tion made Governor Grover himself, printed 
entitled decision the Governor Oregon the 
ter eligibility electors President and Vice-President the 
United States for printed Salem, Oregon: Mart. Brown, 
State printer, the position assumed Governor Grover 

cannot maintained the arguments presented this Executive 

What, then, the result the way argument upon the part 
the governor defense the position assumed this and 
this There can novacancy the presidential elect 
Ore gon, death, refusal act, neglect attend, 
otherwise,” unless there has umbent and, Watts never 
the either his death, refusal act, neglect attend, 
the argument the governor’s own words, 
from the executive decision referred to. 


THE QURSTION OF VACANCY. 
Watts being ineligible to be elected, is there a vacancy in the electoral college to 


filled the other What constitutes vacancy oflice this St: 


title section General Laws Oregon, page 576, vacancies, hay: 
the following provisions: 

Sec. 48. Every shall become vacant the occurring the 
lowing events before the expiration of the term of such oilice: 

1. The death of the incumbent; 

2. His (the incumbent's) resignation ; 

town, village for which shall have been elected appointed, within which 
tho duties his office are required discharged 


5. is (tho incumbent's) conviction of an infamous crime or of any offense involy 
ing a violation of his oath ; 
6. His (the incumbent's) refusal or neglect to take his oath of office or give or r 


new his official bond, deposit such oath bond within the time prescribed 
law. 


The decision competent tribunal declaring void his (the 
lection or appointment. 
The word placed parenthesis this quotation from the code 


of Oregon is placed there by me to indicate clearly the construction which is given 
the law ; 


| 
| 
q 
| 
7 
| 
| 
q 
q 


Phere can be no vacancy inoflice in this State nnuless there 


t incumbent has gone out of oilice. 
incumbent.” says Webster, is a person who isin the present 
«or any ottice. 
ersays: “It sigr 8s mo 
in the case of The 3 il... GUT, de 
in the statntory sense, is when the party « 


ind afterward dies, resigns, or in any mu 
office before the expiration of the term.” 
fioom vs. Hanley, 9 Penn., 513, it is decided that even death, after a 
ind before qualification does not ereate an inem 
ite a vacancy which can be tilled by appointment where 


Ct 


ibent of the ofii 


the law ¢ 


wanecies to be so filled. In this case Watts was never an incumbent « 
f elector. Lis approach to it was absolutely barred by the Constitution 
* On the subject of filling vacancies in the college of electors in this State 


statute (Code, page 598, section 59) provides that— 


f there should be a vacancy in the office of elector occasioned by death, refu 
neglect to attend, or otherwise, the electors present shall in 
to fill, by viva voce and plurality of votes, such vacancy in the 
faras Watts is concerned, there has been no “ death,” po * 
leet to attend,” and there has been no vacancy “ otherwise,” for the vital 
nthat he has never been an incumbent of ottice. It is then clear that there 
rred no vacancy that can be filled by the other electors under the author 
f the statutes of Oregon. 
will observed that Governor Grover that 
even Where there question his eligibility, but 
qualified and taken the same, until has 
the duties of his office. In other words, even adinittir 
duly eleete d, still, unle ss he had first actually taken possession of the 
ce, in the language of one of the opinions quoted “ entered upon 
duties the same,” could have 
refusal act, neglect attend, otherwise. 
That the authorities quoted the governor have sort refer- 
case like the one before us, and can possibly have bear- 
whatever upon the construction the Oregon statute, trans- 
parent meet with the instantaneous comprehension the most 
observer, lawyer layman, and need more 
passing notice. The argument the governor proves too 
much, and its application ingulfs him inextricable 
argument would prevent vacancy, such could filled 
the electors present where who was clearly eligible 
who had been legally elected should, before the mee ting the 
college and before had entered upon the duties his 
either died, had for any cause refused act, resigned, 
attend. Not been incumbent, says the gover- 


ninediately pro 


toral 
etoral 


refusal to act 


d upon 


been ere 


+1}, 7 
“death, 


nor, Which construed him and his authoritie not ques- 


the but simply its application the case—means 
person possession office, one who has entered upon the 
ties vacancy therefore, claimed, within the mean- 

the Oregon statute, could created that could filled 
the electors present. 

The clause the Oregon statute vacancies the office 
lector, and the manner which they shall filled, evidently 
litferent from most the clauses constitutions, Federal and State, 
statutes broad and comprehensive, including 
very possible that may occur, and not merely those that 
happen when incumbent possession the office and ising 
its duties for any reason refuses act disabled from acting 
further; but those occasioned the death, resignation, and 
act, otherwise,” which includes the case failure appoint. 
the technical, legal construction given courts the 
term 
without words definition construction what means and 
intended could have kind application the case 
under consideration. 


has been said that the words death, refusal 
act, neglect attend, otherwise” the Oregon statutes are words 


limitation, contracting rather than enlarging the definition the 

term This They are words and 

not limitation. The terms and “all vacancies,” used 


statutes, had some judic 


such does not appear the weight authority) been 
actual possession office exercising its duties had either 


become legally disabled. And was obviate the 

that the Legislature the State Oregon gave 

word vacancy the electoral statute, and the end that might 

elector possession the office exercising 
uch who had either die resigned, 

The reason why different rule should have been established 
reference filling vacancies the presidential elector from 
that relating many not all other apparent. While the 
pre elector one the most important created 

confined less than single day. upon its duties, 
takes possession it, becomes incumbent twelve 
certain day, and with the performance his duty 

which usually does not quire more than hour) his term oper- 

Ile is fi inclus officio an la 
under the Orevzon statute, 


s duties as 


be COMME lewally 


ot 
al 


ion law ceases; his oflicial robes 
therefore, 


private citizen. hold, that, 


his 


where standing alone constitutions and statutes 


the electors present conld only fill such vacancies as mig 


ifter twelve meridian the meeting, after they had entered 
their duties and vould pon 
hame and ision the lawyer that seriously pon 
ance of the elector who h ul er ate red upon the oti ind 
become an incumbent of the ott then why, I did the 
Legislature of Oregon prov ide ‘that the “electors present should im 
mediately proceed till voce and plurality votes any 


Are words Are they eliminated from 
statutes and their obscured and buried under legal interpre- 
tation the term when standing alone 

again, the governor his decision that person but 
yet the very statute quotes, subdivision seven relating vacancies, 
contemplates that whose election void may 
and exercise the And although his elec- 
tion vacancy until the decision 
tribunal such election tobe only so, 
Governor Grover in his Executive de: *No vaean H 
created the oflice presidential elector which the electors preset 
could fill, there had been this true, then, 
although Watts had been eligible, there 
about the legality his election. Yet, before 
the duties his office elector and 
he could not do before the 6th day of Dex 
neglected to attend, or refused to 


these 


one 


become an in- 


luties of an office, 
occurs a competent 
lared not 


ision,.” but 


been question 
e had entered upon 
incumbent, 
had died, 


Which 
resigned, 
according to the 


come an 
ember, 
act, no vac 


law and logie the governor, would have been created which the 
electors present l 
Should hel that the appointment Watts was 


not merely abs void—at insist any possible 
view the case was but voidable—and that there was, him, 
a failure to elect, still under the statute of Oregon, broad and com- 
pre hensive as it is, the ele« tors prese nt had the ri vlit and it Was their 
appointment was void: ible and might have been declared void 
unde the statute petent tribunal, but was not declared, 
then could rightfully the college electors either under 
his original appointment elector virtue 


cou 


e people as an 


his appointment the present when they accepted his resig 
nation. 
Or, again, should it, for the sake of argument, be conceded that 


Watts was appointedand that Cronin was—and also conceded, 
must matter fact, that they, Odell, Cartwright, and 
Cronin, did not act together electoral college—but that Odell 
and Cartwright, majority the college, acted together with Watts, 
whom they elected fill the and Cronin, one, 
acting himself, and declaring attempting declare, 


ing or atte mpting to fill two vacancies, which, in such case, is the 


k cai constituted college? There can be but one college of electors 
State, and under these circumstances the former must held 
that one. The only record the law contemplates vacancies 
the electoral college the record made the electors 


upon that subject 


but is, insist, conclusive 
and Odell and Cartwright being majority the 


the certificate the organized tribunal, the electoral college. 
not merely the only record, 


constituting the electoral college Oregon, whose title 
indisputable, questioned one, not the governor 
but approved, their ate the fact that 
there was vacancy, and that such vacancy was filled con 
clusive, not only against Cronin, but all other rsons, the State, the 
General Government, Congress, and the tril 


icy is an 

ture and pursuance 
and the act of C 
conclusive 


manner directed the Legisla 
Constitution the United St: 
pointed by the people, so th ate of the electoral college Is COnM- 
the faet vac well the persons appointed 
Cronin did not act with the majority 
And the fact that Cronin set 

tempted organize college his own, fillea attempted fill 
two vacancies, voted for President and Vice-Preside 
tion with the persons brought his assistance, must held 


in the 
the 


also of 
and 


to those 


OUTeSS 
state 
e certifi 


Lney as 


cancy was occasioned because 
because resigned. 


conclusive against Cronin that did not act att act with 
Odell and artwright and that event, conceding that 
elected, there was vacancy which was legally filled Odell and 


Cartwright, and the record made them the record the real 
electoral Cronin was appointed elector, then was his 
duty act with the majority, and that did not act conclusively 


‘ce of hisown. It will not 

ight refused with him 
If such had been the fact—and it cle: 


shown the fact that organized coll 
for Cronin say that Odell and 


was not—Cronin, ius 
should have 


with 


7 
and Sawyer 
q nor 


ELECTORAL 


( ht mad, had t} ref th} 
| ient and 
1}) ii I 
iti 1 if ‘ I 
tl ‘ eclectora 
t ule t 0 
| ‘ ibition of his credentials to act as an clector, that 


pel I 
that the reason refused produce exhibit his credential 


COMMISSION. 
Tn the case under consideration two certificates have been on 
or male by two of t] kno 1 and recognized electors abou 4 
that the the college electors and govern 
its determination in regard to any question of vacancy, althong 
other certificate name one man who was 
having been appointed, and who had assumed 
the college electors, and who attempted appoint two 


substitutes iu the place of the other electors who are known to h t\ 
been appointed and who exe uted the former certilicate. The latter 


amounts nothing, and should utterly disregarded. 


fear, imaginary otherwise, that would not treated except far contains the certificate the governor 
the majority the electors. had right law or, appointment the two electors who executed the former 
far the testimony shows, fact act upon any such presump- that extent and that only can the certificate the governor 
although held his hands three certificates from the gov- accorded recognition, for the reason that only that extent 
one containing the three names Odell, Cartwright, the purpose its creation, which chronicle pre-existing 
yet, against the repeated requests Cartwright fact, only far faithful record the fact appointment 
exhibit for the guidance the coll the State; and being part the manner appointment 
t! th n ht determine as to his right to a seat in the colk f h merely a form of evidence, but not a conclusire one, ot the fa t of 
hep thie i| | meke , only reading one of them in part, as te tified | pointment, ii should ouly be received in so far as it is a true 
who were not electors and who had right present, and falsifies the fact should repudiated 
peremptorily refused deliver any them Cartwright and disregarded. far, then, the certificate bears 
have delivered one each, and had they evidence that Odell and Cartwright were appointed the Stat 
refused act with him treat him fairly would have had his faithful and true certilicate the fact, and should accor 
possession the third certificate from the governor showing the fact full faith credit the counting tribunal; but far cer 
that had been certified one the electors for whatever tifies Cronin have been appointed falsifier history, mis- 
I t! el iWwol Su course, however, upon his part wot } representer ofa rreat fact, a contradiction of the record made 
been sistent with the conspiracy the canvassing the product usurpation, mistake, 
New York and executed Oregon, conceived corrupt and entitled recognition credence upon the part eit 
by rht forth in shameless, unblushing fraud, with a view of 1 i this hizh tribunal or any other officer or department of government 
{ ! I olt peo of the ¢ te of their choice as ex; It has been said that the supreme court of the State of Rhod " 
ce-President these Island has decided that the resignation person who was 
incligible appointed elector, and who had received 
that own may en, the votes, did not, under the statutes that State, create such 
After describing the situation the parties the other could This may all true, and 
t] ol toral colle thos« present, &c., Mr. Cronin said: still it does uot affect the Oregon case. The State having the ] 
told them. college, whether arising from resignation, neglect attend 
The Legislature may direct that vacancy occurring failure 
such vaeancies, and this point the statutes the several States 
viva voce and plurality votes such vacancy the electoral 
Why did you not the sand put them lege intended cover all cases where the requisite num 
Beea Cartwrig Mr. Odell, ber electors was not present, whether such number was diminished 
the statute Rhode Island provided follows: 
“a If any electors chosen as aforesaid shall after their said election decline th 
A i ! tes out t abs had iven those shall fill such vacancies. 
they did do, and may well said that under the Rhode Island statute the 
sident Ferry with their ors present, the statute has it, the other electors,” have 
you put the the Claimed under the statute Oregon, there the statute clearly 
thorizes the electors present fill any vacancy, whether 
The statutes the several States upon this subject are very 
this would seem that Cronin was not acting from similar, and the power the electors present each State 
ense right duty, but solely from considerations vacancies must determined each State reference aud 
the statutes all the States the electors authorized fill the statute such State. 
vacancies the certificate that the President The statutes California, for instance, provide that— 
of the Senate is from the electors themselves, and not from th gov- In case of the death or absence of any elector so chosen, or in case the number 
ernors the State The only way the President the Senate has clectors shall, from any cause, the electors then present shall 
certificate the governor through the certifi- with clect from the cilizens the State many persons shall supply the 
eate of the college of electors. To that body, the college of electors, 
referred the determination all questions its Under this statute, therefore, the electors present clearly have 
journal shall recite that there was vacancy which had been filled right fill whether occasioned death, 
the body not competent behind that and in- fusal act, neglect attend, failure elect. 
quire whether there was such vacancy. Mr. President and gentlemen the Comn 


e are two or m 
from the same State the 


rst duty the counting 
came from the electoral college, and 
the names and the action 


majority the electors, conceded all found, may 


when that 


| im have the reeord of the electoral college; and when the 
found the counting tribunal may look its 
certainty that which the count must gov- 
erned, For exat ple, if a cert ate made by two of the known i 
conceded ¢ rs in Ore 1 is found, the count r oflicer or tril ul 
may kn that those two constitute the el ral college of that 


and their decision must govern determiniug 
if 


tit 

Here Was @ Vacaucy, and how it was filled and by whom. 


sion: submit this 
upon the papers before you. Were authorized invoke your 
upon aliunde the record, then would feel 
direciing your attention acts intrigue, corruption, and 
connection with the Oregon electoral vote that will stand forever 
history the crowning infamy unrestrained and insane per- 
and political ambition. While the charge perjury and 
against the returning boards Louisiana and Florida disap- 
pointed and maddened partisans echoed throughout the land, 

ere proper, point you conspiracy that had its origin No. 


Park, New York City, the home and the fireside 

Samuel Tilden, the democratic candidate for President, that had 

for its purpose the purchase electoral vote, upon the 


| 
q 
| 
state, 
wheth 


ELECTORAL COMMISSION. 
bis title tothe Chief Magistracy the nation might estab- will for brevity 
“ hyect. Phere is no such evidence bef re vs, | A. Wheeler for Vice-President I 
Senator MITCHELL. submit the intimation, and stitution; and that Cre 
your creation may not authorize you look into the so-called Tilden 
this recordof intrique, and fraud; willstand never- are without evidence 
the history the times, achangeless palsied they Tilden for 
the record the democratic party, that time ob- not 
President, faith this Commission and the justic STITUT 
you and your honorable associates have ended, forty mis 
; Great God! we thank thee for this home | Phe Constit n of the United 
This bounteous birth-land of the free l CXC power shall 1 
Where wanderers from afar may come Ame! ] ! old his a 
And breath the air of liberty the Vice-President. chosen te 
Still may her flowers untrampled spring Each State sl 
Iler harvests wave, her cities rise, olostora. canal to tho 
And yet, till Time shall fold his wing, to h the State may be ent lint 
Remain earth's loveliest paradise. ory m holdir 
appoluted an ctocto ‘ 
Representative LAWRENCE. Mr. President and gentlemen electors shall meet 
he Commission, somuchtime bas alre been consumed continu- | 
yrence. LT beg leave to make a suggestion. Phere are tive hours | andt! it Ulthenb { 
nk it is possible for us to sit here for those tive hours to-night, | 
,and unless Judge Lawrence prefers to proceed to-day I move | the Presidgit. But in chor he P 
way that meets the approbation Commission. before the day 
night. 
may some value and weight the way aiding the United section 
our side shall desire extension time. not think LAWS 


that can present the very great number questions law and 
authorities within the time allowed the Commission. are will- 


sated lay 
y to sacrifice our Own convenience in order to arrive at a speedy I ; 


fer very order that the decision the Commission may ceeding 
hastened, sit this evening any hour rather than not have our 23, 
request for additional time granted. 
q for? EaechS iw, provide for t 
Mr. HOADLY. desire that our time extended double the its col 
willing take out the hours the night rather than not and has fail choice the 
half-past six o’clock, meet the Senate Chamber, which our State, the Legislature such Stat 
disposal. Stacutes ction 
Mr. Commissioner HUNTON. should rather hear the Congress shall 
: tons, | oftices of President and Vice-P 
Mr. Commissioner EDMUNDS. Very well, withdraw the motion, Constit 
Mr. Representative LAWRENCE. Mr. President and gentlemen, 
the Commission before which have the honor now appear each which certiticates 
charged with the and solemn duty considering “the and the othe the votes for 


thereto, and 


eetions 


votes” the State Oregon, with the electors shall seal the 
with the further duty whether what votes from” each that the lists ail the votes 
that “State are the votes provided for the Constitution the 


The electors shall dispose of the cert 


United States, and how many and what persons were duly appointed 

in” the Siate. One. They shall, writing und 

There are before the Commission duplicate papers purporting appoint tot 


q 
] 
this itt 
| \ 
| es r i'r 
| votes provided for b t ( 
| 
| a. Miller, and Pat 
t to othice if \ cs 
resident and for The 
votes provided the Com 
IONS AND STAT 
are to be answered by this Cor 
he coustitutional a t ifery 
elector, provide for ti at it, aha 
title 
ites provides that- 
a Pre lent of the t States of 
e term ot four ind together with 
be elec las f 
as the I lot } 
protit under the all 
Stat } ¢ nit 
ites vo b Pre 
i vet \ 1 t 
1 for as President 4 
© of whi Heke 4 
tothe ve tot the ed 
fepresentative theeert t 
havinet t rofy 4 
chnumber be a y of t 
rson | e sucht t then f { 
xceeding three on t Lott ‘ ec 
| le it ‘ tel 
ent, the votes shall bet n s 
y one vote aq im 1 i! pury 
mm two-thirds of ‘ t la 
ra choice Andif the f Ren 
never thet tof « ‘ 1 cle 
rnext, following, then the Vi Ire 
death or ot r constitutional disa 
rof votes as Vice-President shall be t 
tvoft f electo 
t 12, ent 
Le "n¢ the United Stat t the 
wel le to the of eof Pre fent 
‘ cow met ive atlained to the 
en years a resident within the United 
of choosing the elector nd the « on 
ida hall be the sa throughout t 
* to make all laws which shall be ne 
itson t! tor nye p ‘ tall 
Grovernment of the United States, or in 
1 
1, i 
ON ht 
Congress has legislated upon the subject of electoral votes by re 
3, and among other provisious has enacted that 
sident shall be apy nted. ia eae} { 
\ e-Pre lent Vaerch 1.1 » of 
15. p. 721. Revised Statut 
f each State to cause three tists of ft 
| mac und certif t ad oral to 
| Ntatutes, section 136 
. filling of any vacancies } h may oce 
re meets to give its elect il vot ict 
tion for the purpose cho ng electors 
nanner as th Le vislatu ot eh State 
ull direct tet March 1, 1792, ki i 
cond Wedr lay in February suceeding 
cert ites or so my f them as | 
» votes connted, and the persons to till the 
iscertained and declared, agreeably to t 
l Statutes, section 142. 
and Vice-President, 1 vectively, in the 
“f i 
cert + of all tl vot them 
Pre } t.¢ 1 sl} ne to each of 
vhich shall have been t ed te them 
te.-—Revised Statutes, section 1 
icates so made by th nd certify upon 
‘ State given for Pre ent, and of all ‘ 
ined thereir Revised Statutes, section 130 
| ificates thus made by them in the following 
} har or u ert hands of a majority 
of and deliver to the President of the Sen 
the first Wednesd n Ju ry t ' t 
| vi ] t-oflice to the President of the Tt 
the 


ELECTORAL COMMISSION, 


Phe « ution of Oregon provides : 
f d ‘ —Ay 
| the mer 1} ided into three separate departments: 
t OX ‘ the administrative judicial; and 
oftic ul of these departments shall exer- 
sof except this constitution expressly pro- 
lature Oregon has also provided statute that— 
I lL elections in this State the person having the highest n iber of votes for 
! be deemed elected.—General La ction 40, page 574 
0 [ tv next after t 1 Monday in November, 1864, and every four 
1 ifter, there shall be cleeted by the qualified electors of this State as 
sot ls lentand Vice-President as this State may be entitled to elect 
ot id Representatives in ress.—General Lar n OS, page 
1} itute provides that abstracts of votes shall be sent to the 
ceretary of state And then the mode of canvassing the votes, and 
certil the appointment electors, provided for follows: 


The votes for the electors shall be given, received, returned, and can 

Vases ast same are given, returned, and canvassed for members of Congress 

I “in wy of state shall prepare two lists of the electors elected and aflix the 

l of State to the sar Such lists shall be signed by the governor and seere- 

t tL by the latter del red to the colleg tors at the hour of their meet 
ol i first Wedne of wor.—ieneral Statutes, section page 
The canvass of votes for members of Congress is provided for as 

follows 

And it ll be the duty of the secretary of state, in the presence of the governor, 

to pre i within tl days after the election, and sooner if the returns be all re- 

to canvass tl Otes tor * * * members of * ¢ * anid the 

ill grant a cert ite to the person | ing the highest number of votes; 

| also issue a proclamation declaring the clection of such persons.—Gen- 


portion the general statutes relating the governor 
that 


Tha [thee ’ rant certificates to members duly elected to the Senate 
it I ten wid also to members of Congress, which shall be signed by 

iandeo il by the secretary of state under the seal of the State.—Gen 
La section 3, inv 

Dut this does not apply to electors. 


title 
a racancy in 


The statute of Oregon, in a relating only 


a State 


to State officers, 


What shall be deemed It prov ides: 


othice, 


who shall recei certificate of his clection as a member of the 
ly ) t ‘ ner of the cour conrt, shall be at lib 
tore io theo hey y not have entered upon the executior 
dut or taken the re te oath of ofties General Statutes, section 46, pa : 
Ive ] va t i the oe ence of cither of the following 
Xpirat not such oflice 
l hott in i ut 
nation 
list al 
1. Ilis « iw to um intl tant of the district, county, town, or village for 
v Lhave be« t r appointed ¢ hin which the duties of hi 
‘ are Peg lise dl 
Il y infamous crime or of any offense involving a violation 
6. His refusal or ne t f office or to give or renew his official | 
! Lor to deposit s ‘ i the time preseribed by law 
Phe decision of a competent tribunal declaring void his clection or appoint- 
1 t General Statut ection 45, page S70. 
But the Oregon statute when providing for vacancies the elect- 
college does not limit vacancies those arising from 


but declares that— 


CUUSER, 


only that the governor has failed to comply { 

tatute requiring that 

the povernor 
Mr. Commissioner EDMUNDS. What the date 
Mr. Representative without date. Next 


certitied abstract the 
according to law by the secretary of state 
showing that the Hayes electors 
number of votes,” 
deemed elected.” 

Mr. Commissioner EDMUNDS. that the the 
tary of state as tothe number of votes for clectors ? 

Mr. Representative the abstract votes 
different paper. The paper first referred the certificate 
secretary of state. 

Mr. HOADLY. There is no such certificate. 

Mr. Representative LAWRENCE. There such paper, unless 
gre atly mistaken. 

Mr. HOADLY. heard the papers read, and there such 

the papers. full list electors, showing the 
votes given for each. 

Mr. Commissioner anything more than 
tificate the the persons voted for, showing the votes 


Mr. Representative 


dated December 
are “the persons having the hiy 

which fact the statute says “they shall 


Hubber of 


Yes; but from thy 


tabulated 


I eles nd Vice-President shall convene at the seat of gov 
ernnae i day of December next after their election, at the hour 
of tw f the clock at noon of that day, and if there shall be any vacancy in the | 
‘ ofa or, occasioned by death, refusal to act, neglect to attend, or other. | 
\ the present shall immediately proceed to fill by viva voce and plural 
it t vwancy in the electoral college, and when all the electors shall | 
ort vacam of any shall have been filled as above provided, such elect 
Il proceed te perform the duties required of them by the Constitution and 
laws of the United States General Laws, section 59, page O75, 
Hk re, then, are all the constitutional and statutory provisions creating 
the office the material provisions for filling and for fur- 
nishing evidence of title to the office. 


That the office Is crea 
admits of no doubt, 
Chat the « 


the Constitution the United States 
and is not disputed. 

are appointed each State “in such man- 
thereof may direct,” equally certain and un- 


lectors 
Legislature 

the Legislature Oregon has provided for the original ap- 
pointment electors popular vote conceded all hands 

has provided for filling vacancies death, re- 
fusal act, attend, otherwise,” declared the stat- 
ute, and is not disputed. 


I ENCE ¢ Tl E TO Vl E I i HAYES ELECTORS. 


The Haves electors present nee of title to the electoral of 


as ey 


La tors elected” for Oregon, duly certified and 
S eal of state, with the seal of the State by him 
every formality required law except 


these proceedings that the 


Mr. Commissioner certificate. 

Mr. Representative LAWRENCE. That certificate. 
elaim this honorable Commission that that certificate within 
the meaning the statute Oregon. That what cert 
incomplete compliance with the statute Oregon, lacking 
the unimportant signature the governor, which cannot 
paper made pursuance law. 

Mr. Commissioner THURMAN. Judge Lawrence, may ask you 
you have examined the statute Oregon see whether any one has 
oflice ? 

Mr. Representative LAWRENCE. 
The question not, 


one has right demand it, but does any one come with that evi 
made pursuance the statute which authorizes 
requires the sec retary of state to make these lists of electors. Then 
have— 

The under the seal State, signed the 
and secretary of state, dated December 6, 1876, by which the yoy 
ernor of Oregon certifies that W. H. Odell, J. C. Cartwright, and bE. 
Cronin received each given number votes the election 
November which being the highest number votes cast for 
sons eligible,” they here declared duly elected electors.” 

The the proceedings Cartwright, and atts, 
electors, dated December shows that Odell and 
accepted the resignation Watts, and they two only being present, 
they re-appointed Watts, who accepted, and all three voted for Hayes 


and Wheeler for President and Vice-President and made the proper 


This, the Constitution requires, certified the electors—mad 
absolutely certain—beyond contradiction any other evidence. 


EVIDENCE TITLE OFFICE 
For the so-called Tilden electors” 

The certificate the governor, attested the 
state, for Odell, and Cronin, already referred to, 
not that Cronin, the law requires, the highest 
votes,” but only that “Cronin received 14,157 votes, being the 


FOR TILDEN ELECTORS. 
the entire record shows 


highest number votes cast said election (November for 


sons eligible,” and he, with Odell and Cartwright, duly 
ele ected.” 

The record proceedings the so-called Tilden electors shows 
tha Cronin assembled the 6th Decembe “solitary and alone 
his glory” shame, declared that Odell and Cartw right 
act,” whereupon Cronin appointed Miller elector, and these two 
then appointed Parker, when all voted, one vote for Tilden for Presi- 
dent and Hendricks for Vice-President, and two for Hayes and 
Wheeler for the same 

Here, then, are the two sets electors; here the whole evidence 
title here the votes cast each for President and 
President. 

From this will seen the Hayes electors all claim title oflice 
original appointment election the people Oregon, and 
one them after resignation appointment the re- 
electors. 

One the Tilden electors, Cronin, claims title original appoint 
ment election the ople and the remaining two appointment 
fill 

TITLE OF ODELL AND CARTWRIGHT UNDISPUTED. 


The one important 
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not disputed. 


se. elected by the yx ople, there are just live provislous of law 


the evidence title. They are 
The act Congress declares that— 

l] be the duty of the executive of each State to cause three lists of the names | 

lectors of such State to be made and certitied and to be delivered to the elect 


does not say terms that the governor shall ify sign the 
When says the governor shall cause” the made, 
means that he, the officer charged with the duty executing 
State laws, shall cause the proper State make the lists 
the officer designated the State law some other; 
State law direct the mode, then the governor shall certify. 
The constitution Oregon provides that— 
Inallelections that persons who shall receive the highest 
»r of votes shall be declared elected. 


The statute Oregon provides that— 


In allelections * * * the person having the highest number of votes * * * 
| be deemed elected. 


The statute again provides that return votes shall 
from the several counties the secretary state, and then— 
It shall be the duty of the secretary of state, in the presence of the 
But the governor mere witness with power— 
* * * to canvass the votes. 
And again the statute says: 


Phe seeretary of state shall prepare two lists of the electors elected 
of the State to the same. Such lists shall bo signed by the 


retary, and the latter delivered the college clectors. 


governor— 


and affix the 
governor and 


the mode which Oregon executes the act 

ttest the secretary state certifies mere matter authen- 
tication. 

Now, Odell and Cartwright come with evidence title which satis- 
fies all these provisions. The secretary of state canvassed the votes 
people, shown his certified Odell and Cart- 

vht had the highest number votes, and must, the constitu- 

tion and statute say, “be declared and deemed clected,” and they 

ive the properly certified lists election the governor 
and secretary under the seal State. 

they these lists electors because they are here, and 
inatters not how they came, 

law requires that all the evidence title shall transmitted 
one envelope, that shall come with the votes for President, 
nor even that shall transmitted the electors. The mode 
transmitting most could directory, and the manner not 

All the records, far they contain lawful evidence, may con- 
(Switzler vs. Anderson, Bartlett, 374; 104.) 

Mr. Commissioner HOAR. Iam sorry interrupt you. 

Mr. Nothing interrupts me. 

Mr. Commissioner want ask you whether that paper 
which you said was without date appears have been sealed 
with the other papers which were sealed the December. 

Mr. Representative comes with 
the papers. But even that would not material. The provision 
which requires papers transmitted the electors directory, 
and matter how they come they are evidence. 

Mr. Commissioner The point inquiry was that 
least must have been made early the Gth December. 

Mr. Representative yes; must have been made 
early the 6th December; but its cannot 
that the one important fact which desire first call at- 
tention that the title two the Hayes electors 

Mr. Commissioner ABBOTT. Permit whether the 
cate you refer that the secretary state has ever 
votes and determined who had been elected 

should. 

Mr. Commissioner ABBOTT. only ask whether the fact so. 

Mr. Representative certified abstract votes 
inference, not directly, shows that did the votes, 
and there that which satistied the statute, the list 
made the secretary state, the only officer who has power 
make any paper. The governor has duty, but power 
Witness paper, although made another 


FIRST PROPOSITION. 

Upon these facts, and upon the law, this whole controversy may 
disposed favor the Hayes electors single proposition, 
which is: 

That, the monstrous position could that Cronin was 
legally appointed, yet “refused act,” “neglected attend” 
with Odell and Cartwright, his place became vacant, and Watts was 


vacancies, (2) vote 


history. 


| pp. 333-4, se 


The electoral college charged with three duties: (1) fill all 
Vi lent and Vice-President, and (3) to 
make and transmit to the Pr | 
ill persons voted for as President and Vice-Presice nt, W hich lists tl 

shall sign and Here are duties certain acts and 
furnish evidence of 


nt of the Senate * distinet lists ol 


Phe statute of Oregon provides that 
act, neglect to attend, or otherwise, the electors p 


the single individual members, acting separately and apart from all 
others, can act, more than individual members 
Congress, or of a court, orof this Commission; and the record of what 
the college majority its members does conclusive evidence, 
and can more impeached aliunde than the record Congress, 

The major part the electors present quorum; the acts 
quorum are valid decide when vacancy has arisen and fill it. 

All this propose show from the constitution and laws, from their 
manifest purpose, from the authority the courts, and the 


necessity the case. 


1. The electoral coll 


The electors shall meet and vote by ballot for President 
They shall make distinct lists of all persons voted for as President 
They shall sign and certify and transmit, sealed, tu the Presideut of the Senate 


lege is a deliberative body. The Constitution says : 


The statute Oregon says: 


Phe electors shall conve it the seatof government. * * * If there be any 
vacancy the electors present shall immedrately pro 1 to fill by viva voce and p 
rality of votes such vacancy * * * Such electors shall proces L to pertorm th 


duties required of them 


Theeleetors when convened are declared to be the “electoral college.” 

All these acts require deliberation, united action, collective 

The original purposeof the Constitution wasthat the should 
themselves deliberate and select the for President 
their own judgment, without party nominations previous 

From all this it is certain that the electors must act as a deliberative 
body, not as members acting separate ly and apart 

2. The major part of the electors who convene are a quorum to fill 
vacancies and vote. As against them the minority cau do nothing. 

The act Congress provides 


If there be a vacancy the electors present shall fill it. 


They are made the sole judges decide when has 
lected attend,” when has arisen 
“ otherwise. 

This is so on ee y. By general parliamentary law in all deliber 
ative bodies of a tixed number, unless otherwise expressly provide eae 
tions. This has been the settled doctrine the courts from our eat 
The supreme court South Carolina early 
reviewing authorities, 


The conclusion then follows that a majority must constitute a quorun a 
for, according to the ple ot all the cases referred to, a quorum po 1 
the ) powers of the wl y, a majority of which q mu fi 
* Thus, Grotius says, ‘‘ Though there were no contract la thats | 
the manner of deter ufairs, the ority would natu thet t 
and anthority of the (Sec. 2, Rutherford, b. 2, ¢. 19 Deli in 


McCord 's South Carolina sep., 62.) 


Dillon, his work Municipal Corporations, the 
constitution and powers select governing bodies 
Says: 


Tn the absence of cial rpart of tl 4 ‘ 1 at Inet 
of a select body must conc in order to do an lid act 

And as a general rule it may be stated that * * where the corporate po i 
resides in a select body in the absence of special provision, otherwise a4 


of thes yao body are powerless to bind the majority or do any valid act. (Vol. 1 


220,221.) 
And again: 


If the major part withdraw so as to leave no quorum the power of the minority 
to act is in general considered to cease Idem, p. 334, see, 221.) 


This sufliciently appears Downing Wendell, 
where 

The rule seems to be well established 
private authority, whether it be mini 
is committed must confer and act together, uuless there be a provision 


R 


or judicial, all the persons to ous it 


that a less number may proceed — 
Odell and Cartwright did. 


Where the authority is public, and the number is such as to admitof ama 


And Odell and Cartwright were majority 


| that will bind the minority. 
| 


duly appointed fill it. 
‘This leaves question eligibility considered and con- 


show, the is, that Cronin was not 
the whole record without evidence title. 


and 


And Cronin was minority, 
majority. 


and concluded the act the 


three electors only. Lf a controversy exists as to who assembled at 


the proper time nnel place, w to who acted or refused to act, it is 


+ 


this case such question 


the subject, and says: 


urnished by the electors is not conclusire, then 


8 €ride nce of till i di prove l by evidence of e tal 


tto fill it. 
declares that the clect- does not certify that Cronin, the law requires, received 
highest votes,” that duly appointed, but only 
Oe ee Pr dent of the he “ received 14,157 votes, * * * Le ing the highest number 
p 1 for as Pre lent persons ¢ li rible.” 
} the vote wud it must ‘be equally of doubt; it opens the door for inquiry. The certificate is not | 
ed: the electors cannot say, fa ce) | trand. 
ple well understood, that must When necessary, this case, the canvass votes 
have done their President, the canvassing board must decide 
May interrupt you, without dis- Law Elections, section 
the electoral college may try the title certificate election 
it college? It, however, the certificate upon its face recite facts upon which the canva 
ENC] 2 No. not by anv manner of means: rely as their justification and authority for giving it, ant these facts show that 1 


holder was not duly elected, may disregarded. vs. Harvey, 32, 


hat electors are abseit, are not present, | 61.) ar sia 
yon that question this think may safely add that there two 
and one form and free from suspicion, 
AN. might they not say take effect against one which its face carries doubt 
Had ho itle 


fact it certities. 

And that precisely the case before ts. Watts hasa certiticat 
election form, the list electors certified elected 
the secretary state, under the seal the State, irregular 

single particular—the attestation the governor wanting. 
Thestatute makes thesecretary state the sole canvassing officer 
provides that— 


have only said there were 
other, Cronin, failed was 
Was not the 


‘ot day ; 
take and got into the wr 


say evidence, and 


me box. That 


not say that. 
The secretary state shall prepare two lists the electors elected, and 
se - hey say that in elect; they | the seal of the State to the same. Such lists shall be signed by th 


secretary, and by the latter delivered to the college of eleciors. 


4 governor 
present, and Cronin himself says was 
The governor intrusted with power. has duty, and 


whole this contained eight words: 
uthority appoint. Max., 


t., 19; Alien vs. Blunt, 3 Story C. C., 
cAll., 235; Noble vs. S., Dev., 84.) The governor has not signed the lists. But what matter that? 
their powers make ‘essence” the lists the election the evidence, There 
stantial with the law without his signature, and all 
authority authorities say this The want his name mere 
isreqnired. the claimant not the evidence, but mere attestation the real 
ral officers persons are law required join This irregularity capnot affect the evidence defeat the will the 
people. 

McCrary says: 


Such lists shall be signed by the governor 


‘ 


y suilicient if a majority have signed it.—AlcCrary, | 


pon oflicers there is given ther 
do all things necess 


hority to furnish evidence of their 


The principle that irregularities which not tend affect results are not 

; defeat the will of the majority; the will of the majority is to be respected ev 
hen irregularly expressed.—Law of Elections, sections 127, 128. 

cites Inker rs. Com.,20 Pa. State, 493 Carpenter’s Case, Pars 

540; Pratt People, 72; Brightly Election Cases, 


t o t it 18 created,—Legat 


Green., (N. J.,) Day nt, Oregon, 123; Taylor vs. Taylor, 20) 
Minn., 107; People vs. Bates, Mich., 363; vs. 

Jones vs. State, Kansas, 270; Arnold Lea, Clarke 
retionary power to any person to be exercised by & Ti: all, 601, 


facts, isa sound construction that the 

Allen vs. Blunt, 3 Story vs. C. C., 742; Gould vs. Thata mere irregularity on the part of the election officers or their omis 

United States, Dev. observe some merely directory provision the law will not vitiate the 
point sustained by the whole current of authorities. * * The conduct of tl 


the performance the duties enjoined law and their 


says, ‘‘the sole and exclusive judges. ance the provisions the statutes regard tothe recording and return tho 


power count” the votes. 
returns which come with all 
This settled authority, settled this 


Wh heeler, and these votes must be ¢ 
ontroversy. 


his Com 


law legal votes received by them would seem to fall within the description of directory 


uturv has so determined. Inno instance provisions, and any departure on their part from a strict observance of such por 

ontradieted, People vs. Schermerhorn, 19 Barb., 540; Com. vs. Meeser, 44 Pa. St., 343; Lancaster 
it is part « f the election return. -_ tion, 4 Votes of Assembly, 1 Thompson vs. Ewing, 1 Brenst., 107 


idy, 1 Breus 


Houses of Congress are merely Canvass- t., 60: Weaver vs. Given, idem., 157 ; Gibbons vs. She isp 


Hope, Denio, 249; Elmendorf vs. Mayor, Wen parte 
3 Mill, 43; Jackson vs. Young, 5 Com., 269; Stryker vs. Kelly, 7 Hill, 9; Bp 0 
svs. Peck, 11 Wend., 604; 19 Wend., 143; Smith on Statutes, 782, 729.) 
previsions law make the lists electors the 
secretary of state evidence—sufficient evidence. We are not 
public policy. use evidence unauthorized law defeat that which is, but 
the evidence, shown that Odell and are asking defeat that which violation law that which 
and place that Cronin pursuance Watts then comes with sufficient evidence 
hem: that they filled the vic ancy | title. 
atts; that Odell, ht, examining the evidence title office the question not 
much what certificate may mere words say, but what the leg 
the facts lawfully shown it. 
illustrate: Suppose certiticate election shows the vote 
for two eligible candidates 10,000 for one and 20,000 for 
and then declares the minority candidate elected, when 


statute provides that the candidate having the highest number 


ssion too much 
that may possibly arise, and 


the whole record presents votes shall ned Can doubted that such 
Office cate would title the majority 


‘ i t certil free m ambir 
5 
a) uli r>byt 4 
lo certify is to the cer q 
! tt ertain that 
they have pre 
| 
I ‘ upon the broa 
4 tut r \ ment? 
of a seat i 
itative 
to attend. tl lee or 
‘ ind cannot be 
if is ifely CONeCLUSLVE 
Mr. Commissioner THI q 
thatays in claiming to sit 4 
Mr. Representative 
! e they hae 1 
but two el tors present 5 th 4 
not there: he did not rat th J 
i vhat they say, and what thi ' 
Mr. Repre entative LAW " 4 
they were the only 
hot nt with them 
( This must be so 4 
It is an incident of the a 4 
M Mott. q 
742; Gould vs. Tammond, 
Pheelectorsare clothed wit 
pointment. 
It is said in a work of hi 4 
No particular form of eredenti 
office presents a certifi ‘ 
ate, it is gen 
Where a duty is imposea®Ry 
make it effectual, including the 
and especially when, this case, other evidence pro- 
vided for, 
Broom says: 
‘ for carrying into ef 
Abbott, his Digest 
era Tuite ives ad retior 
lart Mott, 12 Wheat, 19; 
ul, MeAll, 285; Noble 
Dut if the evidence f rv 
t e not, as the haw 
4 made thia the ‘a 
Phe practice of nearly 
hh thre evi le bee i 
q 
ing officers ; their so 
Canvassing office! 
All this must be so on uF : 
Phen upon the law, 
Ci right met at the pro 
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Her I mi rht rest this 
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says mere words the candidate elected, but 
effect says the majority candidate hold the minority 
candidate as having the title to the office would be to stick in the 
bark : Qui heeret in litera, harret in cortice. 

Here, then, without going back tothe abstract votes, the Cronin 


so must be rejected. 

Cronin’s certificate contradicted the certified abstract votes 
and is therefore invalid as to him. 

well settled that the election which gives the right 
and not the commission certificate election. 

People rs. Pease, New York, 55, said: 

It is not the canvass or estimate or certificate which determines the right 

« only evidences of the right. 

Manstield Moor, 428, was said: 

Che commission was evidence of the title, but not the title. 
ferred the people and the evidence the right the law. 

Whatever may the rule other States the and 
statute Oregon have limited the power the secretary state 
declaring the result canvass and the attesting 
that they cannot, for any cause, certify the election minority 
candidate. 

They give effect result the canvass which prescribed 
law, and this cannot defeated certificate violation 
law. 

The final canvass the substance, the certificate based the 
shadow—the mere legal result. 

The fountain can rise higher than its source; the structure can 
only stand its foundation. 

The abstract votes higher authority and greater effect 
than any certificate founded it. 

tion contrary law, his error may corrected the law. 

the result which the facts arises from the constitution 
and statute Oregon. 

The Oregon statute requires the votes each county for electors 
returned duly the secretary state. 

then provides that— 


These 


The title was con 


shall the duty the secretary state the presence the governor 
canvass the votes. 


Then the constitution says 

That person persons who shall receive the highest number votes shall 
lared duly elected. 

And the statute provides that— 

rhe person having the highest number votes shall deemed elected. 

constitution says the plurality candidate shall declared duly 
This direction the secretary state his canvass. 
was foreseen that might not the actual 
result the canvass, and the statute goes further and says the per- 
son having the highest number votes shall elected.” 
Where whom? Not merely the 
canvasser, but the entire public. This authorizes the officer 


assert his title the highest and best evidence which shows who 


“the person having the highest number votes.” 


This provision remedy for such stupendous that at- 


tempted the governor Oregon. The same question had been 


the Legislature Ohio December, and the statute 


Oregon intended avoid it. The certificate Cronin then un- 
authorized, because disproved the certified abstract votes. 
The result arises the record. conclusion declared law 
facts certified according law cannot annulled 
obedience law. the canvass votes and lists electors, cer- 
tified the secretary state, should show that there were three 
sets candidates and should certify the vote show which candi- 
dates the highest number votes,” 
should certify the same paper that those receiving the lowest 
number votes were elected, could this claimed evidence 
title office the candidates having the lowest number 
Such certificate would valid the authorized facts recites 
would void stating conclusion which the law does not per- 
mit The statute mandatory the person elected. 


universal rule law that any act done violation man- 


datory law void. 

Mr. Commissioner THURMAN. understand you say that 
the certificate the governor must show the number votes given 
the 

Mr. Representative LAWRENCE. say that certificate which 
has within allegation which equivalent effect negative 
pregnant equivocal, doubtful its face, and when contradicted 
evidence equal dignity falls. Besides that say that Cronin 
does not come with the certificate required law with separate lists 
prepared and certified the secretary the State, and that the gov- 
ernor’s paper not certificate the secretary all. Grover, 
the governor, certify,” not secretary The governor 
should have attested the lists which were given the Hayes elect- 
ors. Instead that has undertaken certify when the law does 
not authorize him certify anything. merely attest the lists 
electors, and Cronin absolutely without title. 


and these 


| of votes.” 


the popular vote, but that the govern 


utmost that 


The certificates then show the election Watts. The 
could be claimed for all the certificates taken together is that they 
show the election Odell, Cartwright, and Watts majority 

Watts in ligib 
declared Cronin, an opposing minority candidate, clected. 

amounts more than the expression legal opinion the 
governor that on the facts Cronin is elected. B if his legal opinion 
then the certificates show Watts ele rr least, Cronin not 
legal opinion that was disproved other facts 
stated, and effect must given according 
erroneous opinion the 
rejected surplusage 


le andso 


» the real law, not the 
His legal opinion may be 
the law rejects it on the facts. 

The all taken together show that Watts was 
elected. illustrate this, let suppose that certificate 
been made the form following: 

undersigned, secretary state and governor cer- 
tify as follows: 

said secretary certifies that the election November 
for presidential electors— 

OW . H. Odell received 15,206 votes. 

“7. W. Watts received 15,206 votes. 

Cartwright received 15,214 votes. 

= Henry Klippel received 14,135 votes. 

= E. A. Cronin received 14,157 votes. 

‘W. B. Laswell received 1 1,140 votes. 

December 1876, opened and 
canvassed the secretary, the presence the governor, according 
law, and that the foregoing the result the votes cast. 

said governor also certifies that said persons voted for, 
W. Watts was ineligible; and the said governor therefore hereby 
declares— 

Odell, 

John Cartwright, and 

Cronin tobe duly elected electors said State. 

Dated December 6, 1276. 


duly 


had 


the foregoing votes were, 


‘LA FAYETTE GROVER, 
** Governor. 
CHADWICK, 


‘Secretary of State.” 


Can doubted that the 
vest Watts the title 


be 80. 


effect sucha certificate would 
electoral Clearly this must 
Now all the certificates before the Commission show no more 
than this, and therefore the \ show Watts to be Ik wally elected with 
out going back of the returns into evidence alinnde 

this: the the votes given the Til 
den electors” all resting on Cronin’s assumed evidence of title tothe 

Cronin with the other duly appointed, 
“neglected attend,” and was elector his 
vacant, 

to be unauthorized and untrue, by evidence of equal dignity and legal 
value: first, the list of electors certitied by the see retary of state, and, 
second, the abstract the popular vote. 

While the certificate shows the Hayes electors, 
Odell and Cartwright, duly appointed, and the certified abstract 
votes prove the certificate them legal and authorized, 
shown from the same evidence that, Cronin, the 
its face gives title oftice because does not certify 
the law requires that “received the highest number 
but only that received the highest number for persons eligible.” 
Cronin better than should certify that hereceived 
the number votes given for persons color,” orthe high 
est number for persons Chinese origin,” “the highest 
for native-born citizens Oregon.” 

Cronin fails produce any certificate from the secretary state 
showing a list of the electors duly elected. Inthe governor's certifi 
cate the secretary state certifies nothing. merely 
scribing witness attests the act the governor. There escape 
from this conclusion unless two principles resolved the aflirma 
tive: 

First, That the governor had power to’ ascertain and declare the 
alleged and, 

Second, That this would render the election Watts void and elect 
Cronin, minority candidate. 

Neither one these positions can maintained. 

This proceed show. 

Neither the governor nor secretary both combined any 
power to inquire or decide whether Watts held an office which rendered him 
elector. 


objections 


otlice became 


sub 


(a) The governor is not a canrassing officer, and hence haa no power to 
make any inquiry. 

law made the duty the secretary state canvass the 
votes and make two lists the electors the highest number 
The governor canvasses nothing, makes certificate. 
His whole power the election and the lists made the secretary 
of state is given in eight words: 


Such lists shall be signed by the governor, 
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at ‘ t canvassing er, ha > po 
/ 
TV t 
i ] ‘ ] tid in 
! licers 
I t I ymu I and « t th votes as ywn by t! 
i es that if paper is presented as ar rn, and there is a question as to 
j 1! t t dec that question from what appears 
upon the face of the paper itself.—J fl Ons, SCC. C2. 
has collected the numerous authorities 


ipon the subjeet, and, 
unong them all, there is not one to controvert this rule, exce pt only 
he ove case in Indiana, of Gulick rs. New. 


Phe cases and New York concede power any 


question now before the has decided 
State 97, the facts were these: Dining re- 


ceived a majority of the votes for judge, as shown by the clection re- 


turns, over Vail secretary state certified the vote given 
decided that was ineligible under age and 


Ww , and issued a commission to Vail. The court on quo warranto de- 


val ian innot ty of 
1 rt rte adel 
i ra \ ers t 
‘ 
ihe court 
\ | t i ded [jadicial) tri 
to ! eall where the 
n* * nply per 
t i i i \ ropposi eon 
! Chie t be ingu Li 
doctrine State rs. Townsley, Missouri, 
where it is hele 
t! 3 f t her the governor nor secretary of 
has any au rity lo gob ul rs 


Judge Strong, that votes given for an ineligible candidate “cannot 
the inspectors nor thrown out the count the 
turn judges,” 

The reason is, the want of power to judge of ineligibility. 

Where votes are thrown out, any act done beyond law 
ful power, it is wlira vires and void. Bouvier defi 
plied to corporations, “acts beyond the scope of their powers,” an 


es ulira reres, as ap 


says, are void.” 
tisnot pretended that any power terms tothe 
governor state pass upon the question eligibility. 


t the governor ot Oregon, in defending his exercise of power, 
work Constitutional Limitatious, pages 39,41, 


as follows: 


W heneverany one is called 1 


to perform any constitutiona itv. or to do any 


t in respeet to which it can be supposed that the Constitution poken, it is 
‘ ous that a question of construc uv may at once arise, upon which some one 
1 t decide betore the duty is performed or the act done. Froin the very nature 


the case, this decision must commonly be made by the person, body, or 
ment npon whom the duty is devolved, or from whom the act is reqnired 


It f mwa, therefore, that every department of the Government, and every official 
of every department, may at any time when a duty is to be performed be required 
to pa upon a question of constitutional construction. 


Ile then assumes that the statute s ivs he “shall erant certificates 
to the members dul 


y elected,” and that hence he miust judge who is 
elected, 


But there is no such statute as toelectors. There is as to Senators 


That was case too where the canvassing officers had authori 
try 

The same question efiect was decided case, 
‘ iC hi Tustice Cha e's Decisions, by Johnson. 

power jadge ineligibility judicial power and 

{ canu he exe ised hy the governor or secretary of state, { 
have judicial authority 

This results from the inherent character the office gover 

eretal of state 

The constitution Oregon creates three separate, distinet, 
ordinate government, and judicial 


ibits the executive officers from assy 
bility that— 


It does more: it xpressly pro 


tion ole 


Op rson chat 1 with of ies under one of these departinents shall ex. 


ercise any of the functions of apother. 

The construction which would give the governor incidental 
his oflice authority judge the eligibility candidates would 
made the duty the governor execute the laws. The laws re- 
the punishment those who are guilty crime. But the goy- 


ernor cannot inquire the guilt the offender, 


power judge had would not enlarge his 
power electors, but rather would show that them did 
not exist. 

incidental power which Cooley asserts exist applied 
governor must limited power, and cannot enlarged 
include judicial power. 

Commonwealth Jones, Bush, Kentucky Reports, 726, 
sufficiently shown that the governor, canvassing cannot 
pass upon question ineligibility. The court held that— 


W here the inquiry to be made involves questions of law as well as fact, where it 


iects a legal right and the decision may result in terminating or destroying that 
ht, the power to be exercised and the duties to be discharged are essentially ju- 
‘hol, and such as cannot be constitutionally delegated to or imposed upon execu 


the would not otherwise executed him, because the 
qulry is) tic ial, 


ih 


lL. The governor had no power to appoint an elector. This is not pre- 
was utterly destitute power, Cronin cannot claim 
any right facto virtue any unsupported act 
the governor. 

attempted appointment would rires and would 
confer no color of right. 

Cronin claimed under such appointment, would mere 
and his acts would void. 

and can perform valid official (Daily Estabrook, Purt- 
lett, 299.) 

And now, this point, the governor and secretary 
state cannot judge ineligibility: 

Because the power canvass votes, determined every re- 
spectable authority, does not reach back the returns. 

The direct question eligibility has been decided courts 

The power judicial, and executive officers can exercise ju- 
dicial power. 

The constitution Oregon expressly prohibits declaring 
that— 


persons who shall reecive the number votes shall declared 
elected, 
without regard eligibility, which, being judicial inquiry, left 
to the courts. 

The statute Oregon expressly prohibits declaring that— 

rhe person having the highest number of votes for any office shall be deemed 
elected, 
matter what the governor may, without authority, declare. 

candidate. 

The Constitution the United States provides that— 

Each State shall appoir = * * electors, * * * but no Senator or Re 
sentative, persen holding trust profit under the United States, 
be appointed an elector. 


isa general that ineligible person should elected 
can, judicial preceeding, quo warranto, ousted 
The fact that quo warranto will lie, shows that the election 
not absolutely void. (State rs. Boal, Missouri, 522.) 

The election not void, but most only voidable. 

The anthorities are abundant prove that candidate 
not elected the ineligibility opposing candidate, the rea 
soning logical and conclusive, the consequeuces holding 
pernicious, and against the policy our republican institu 
tions, that will content myself with reference some the 
thorities without commenting the cases large. They hold the 
doctrine that the minority candidate not elected. This has been 
decided Georgia, Wisconsin, Louisiana, 
and California, and has been said that these decisions have 
the stamp approval from sueh distinguished jurists 
Cooley and Cooley, Constitutional Limitations, page 620, 

If the person receiving the highest number of votes was ineligible, the votes cast 
for him will still be effectual so far as to prevent the opposing candidate being chose: 

Dillon, Municipal Corporations, volume page section 
135, observes: 

That when the statute fails to declare that votes cast for an ineligible person are 
void, (and there is no such statute in Oregon,) the effect of such person receiving 4 


majority of the votes cast is, according to the weight of American authority, and 


| the reason of the matter, that a new election must be held, and not to give the 


otlice to the qualilied person having the next highest number of votes. 

cites the following cases: The State rs. Swearingen (12 Georgia, 
State Giles, Chandler, Wisconsin 112;) State Gartwell, 
Louisiana, 114;) Cooley Limitations, 620; MeLaughlin Sher- 
iff Pittsburgh, (Legal Journal, July, opinion the 
Maine; appendix volame Reports; Sanders Haynes, 
Cal., 145;) State Smith, (14 Wisconsin, 
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Dillon wrote, the State Mississippi, the case Sub- 


Bidwell, (47 Miss., was held: 
majority candidate is disqualified it does not follow that he who has 1 
highest v te, and is y ialitied. shall take the ofl 
‘ish rs. Collins (21 Louisiana, 229) it was said: 
If a competitor received a greater number of lawful votes than the claimant, | 
the latter dues not establish a right to the oflice by showing that his « ernest 


California, when the justices the supreme were 


Vield, Baldwin, and Terry, Sanders rs. (13 Cal., 155,) the 
question was court said: 
will observed that the point this defense is, that the votes cast for 
r. supposi highest number, were nullities, bee: | 
lin er, although some old eases ry be f i | 
x hink that better opinion at this day is that it is 
rrect 
Our legislative precedents seem to be the same way. Upon principle, we think | 
| should be so ruled. An election is the deliberate choices of a majorit a | 
plurality of the electoral body. This is evidenced by the votes of the eleeto 


if amajority of those voting, by mistake of Jaw or fact, happen to cast thei 

es pon an ineligible candidate, it by ymeans follows that the pext to him on 

t poll should reecive the ofiice. Lf tl o, a candidate might be elected who 

eceived only a small portion of the votes, and who never could have been elected 

but for this mistake. *  *  Itis fairer, more just, and 

he theory of our institutions to hold the votes so cast as merely ineiieetual | 

purposes of an election than to give them the effeet of disappointing the 

popular will and electing to office a man whose pretensions the people had designed 
to reject. 


And from eminent lawyer that State, Hen. Georg 
ader, “after the lapse seventeen years the same 
tion again came before the present 


the case Crawford vs. Dunbar. The court, its opinion, after 


stating that Dunbar, receiving the highest number votes, was not 
because ineligible, regard the claim that 
he shonld have the office because he had received the next highest 
number votes, said emphatically ‘This position cannot main- 
and then goes approve and adopt the views expressed 
vs. Haynes, seventeen years before.” 

There are still other American cases against the doctrine that 
minority elected: (Com. vs. Cluley, Pa, St., 270; Cor- 
liss Case, American Law 15; Whitman Melony, 
Cal., 47; People Moliter, Mich., 341; State Vail, Mis- 
souri, 97; State vs. Gastinel, An., 517; Cochran rs, Jones, 
American Law Register, Law Elections, 
chapter 5, see, 251-235. ) 

legislative precedents generally hold the same 
Crary, Law Elections, sec. Smith rs. Brown, Bartlett, 

The English stated Cushing, Grant, Angel and 
Ames, and shown the decided cases, that the ineligibility 
the plurality not secure the election the 
candidate unless the ineligibility proved known, for 
never presumed unless patent and notorious; and Queen vs. Mayor, 


Law Reports B., 629, was said: 

It is not enough to show that the voter knew the fact only, but it is necessary 
to show sutlicient to raise a reasonable inference that he knew that the fact 

iounted to a disqualification. (King vs. Monday, Cowper, 
ins, 19 East, 211; Hawkins rs. Rex, 2 Dow, 124; Gosling vs. Veloy, 7 
Ellis, 405; Cleridge vs. Snyder, 5 Barn. and Adol., =1; Douglas, 308, un. 22; Rey 
bri t Wardle and Solwyn, 76.) 


The Indiana cases follow substantially the English 


Baker, 572.) 

The New York stated People vs. Clute, New York, 
151, the court follows: 


existence the fact which and the law which makes that 
fact operate to disqualify, must be brought home so closely and so clear] 
knowledge or notice of the elector as that to give s vote therewith in at 
intention to waste it. The knowledge must be such, or the notice so brought home | 

stoimply a willfulness in ac ing when action is in opposition to the natural im 
pulse tosave the vote and make it effectual. Ile must so act in defiance of both 
the law and the faet, and so in opposition to his own better knowledge that he has 
noe right to complain of the loss of the franchise, the exercise of which he has wan 


The alleged ineligibility Watts was utterly vot- 
ers There not one case any court any country 
whieh supports Cronin his and alone 
stands ont the naked deformity huge jniquity which man- 

Cronin, then, had title the office elector. 

now proceed proposition material the inquiry now 
before the Commission, which is: 


THIRD PROPOSITION. 
That upon the law and the evidence Watts was duly appointed elector. 
His appointment Odell and Cartwright regular form. 
attacked upon the ground that there was vacancy fill; 
that the ineligibility Watts rendered his election void; that was 
not incumbent the office, and therefore there was racancy, 
but only non-election, and that the statute Oregon does 
not provide for filling such place appointment. 
will maintain— 


First, that the Oregon statute does provide for the case non-election 
and, 


Secord, that in li and fact he hut ii 

Orem stat 

rhe act of Congress of J 23, 1845, passed before O was 
a State, declares— 

birst Chat each St 1 la f 
which may oceur in its i ‘ e its 
ly ut 

And, 

‘ \ Stat held lon and l to i a 
ch elector iv be ant dona sub is i 
Li li slit stat I 

This werd “* may in each of thes provis sis by all the anthori- 
ties construed (Supervisors United States, 


{ Wallace ) 


These provisions can give new power the Leg 


a day for the appointine nt of electors, “the Tuesday 


aiter, 

The Leeislature of Orc n knew these contingencies, and with 
this law of Congress before it provided tor a popular election of 
electors on the proper da wl, tomeet both the continge neies L have 
stated, provided 

The electors of I resid ll eonvenea w seat of 
ment on the first Wed ‘ f i ail} 

nev in the oltice of an ‘ ‘ by ¢ ract ; 

toatt 1, or (4) ot li i to 

will present some the reasons why this mnst 

provision is made, and the Legislature of Oregon disregard 


duty required the Censtitution the United 


States of th it Oregon should act with ber while political 
power, Se 
It isa safe ar to alont estricted t n 
liberal on conflict ithe fan tal la lie Con t uu 
(People vs 13 Barb.. 409.) 


when liberal construction will avoid with 


(b) It is a remedial statute, to be liberally construed 


remedy for the accident of uon-election, death, and all other cases of 
vacancy, 


It provides a 


There can be no question 


Says Dwarris— 


|} that the words of a remedial statute are to be construed lar ’ ‘ 40 
as to suppress the mischief and adva thet p 
This is indorsed by S 
Broom says this rule and life the 
bono this rale emphatically invoked pro pub 
Its words are fairly capable construction which will 
Attorneys-General, 
2. The rule that statute wm part materia are to be considered together 


| leads to the same resuli. 


pari materia,” said Lord Mansfield, “are taken 
together.” 

This rule known and1 country. 
247.) Itenables courtsto judge what one provision of a law meats by 


filled the governor and the courts, lim 
its the vacancies enumerating those which arise from (1) deat! 
(2) resignation, (3) removal,(4) non-residence, (5) conviction 
(6) refusal qualify, and (7) judgment all 
other cases are to be filled by po} ‘vote. The appumting power 
is limited, because in derogation of popular suffrage. 

But when the Legislature provided for electors these limitations 
are dropped, and declared that vacancy filled, there 
any, occasioned death, refusal act, neglect toattend, 
wise.” 

Here is the broad, unlimited, comprehensive term “or otherwise”’ 
cannot said that this only provision for arising 
from death, refusal act, neglect attend, and other cases 
because this cannot limit the rules construction which have 
already referred. They apply this case, and, so, other rule 
can overrule 

But here clearly case for the application the maxim noscitur 
a sociis, 


The statute does not say that may 
eases of “death, refusal to act, neglect to attend, and other like 
cases,” but says 

Otherwise ” 


cannot similar cases, but dissimilar cases 


| 


4 
q islature. The 
had 
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dither t i er by other causes 


Should a vacancy occur subsequent to an election, it shall be filled by the gov- 
er 1 other cases 

Phe court say 

The whole object of the section~ | 


ug like death, or refusal | 
vacancy. 
l applicable to that 


utute vacancies. And employs words 


erent from the general statute give broader, 
ted] SCOpe. 


/ rule that statutes are to be construed according to the intention of 
Le lature, leads to the same results, 

It mitust be presume d the Legislature intended to provide foreve ry 
casus omissus impute the Legislature ignorance, neglect 
duty, or both. This cannot be justified. A casus omissus is odious. 

Attorney-General Stanbery, the power the Presi- 
dent fill vacancies, said the policy the Constitution was clear 
that “there shall cessation, interval time when there may 
incapacity action.” (12 Opinions, 36.) 

policy was understood the Legislature Oregon, and 


‘ ‘ 2s. Lhere is noti 


1 
which could ere 


eo iluting electors is special a 


eneral 


f elector incapable of action at the appointed time. 
i / “a ‘ nplo ed gives the most ple nary power to appoint in CASE | 
pbyno election, 

power appoint given “if there shall any vacancy 
ak h, refusal to act, neglect to attend, or otherwise.” | 
Worcester delines va "for legal purposes 

I tate of a post, office, or employment, when destitute of and wanting an in- 

r ollice which mpty or not tilled, 


| 
eof a post or employment when it is unsupplied. 


Bouvier: 


A place which is empty 


When the Constitution creates the office elector, and fixes the 
number three for Oregon, and only two are eleeted, and the law re- 
quires more, isnot this one incumbent,” “empty,” 


take 

lar Vs 

If ther hall be a vacancy by death, refusal to act, neglect to attend, or other 

Webster defines otherwise,” “in different manner,” other 
causes,” * ip other respects.” 


statute may read, then, said: 


if re shall be a vacancy by death, refusal to act, neglect toattend, or “in a 
“in other re spects. 4 


would cover case non-clection. 

Philology with us, reason with us, justice with us, common 
sense is with us, 

5. The authority of the courts is conclusive in favor of this result. 

The ease of The State rs. Adams, 2 Stewart's Alabama Re ports, 231, 
reason its ability, and sound law, placed Brightly 
his leading Cases Elections, page part the syllabus 
is this: 


if ¢ to elect creates a vacancy, Which can be filled by executive appointment. | 
candidates for received equal number votes, and 


the tilled the The authority the governor 
found in these words of the constitution: 


the constitution quoted— 


is to secure the means by which offices of this description throughout the State 


rhe convention could make no provision by which the office would be at all times 
filled by the people; there might be vacancies, and as it would require time to fill 
such offices by the people, it was necessary that the duties of the ollice should be 
‘ harged in the mean time 

refore intended to provide for filling the office by an election 
in thet t instance, and a vacancy by exeentive appointment when it occurred. 
ri took it for granted that elections would always beheld, * * * and they 
proceeded to provide a mode of appointment in the event of the election by the 
e not effecting the object of providing a sheriff. * * * This construction, 
no other, completely fulfills the intention of the constitution. Should they 
fail to elect a sheriff by being divided as to their choice, the general clection ter- 
minates, and a vacancy in the oflice of sheriff takes place. 


State rs. City Newark, Dutcher, 185, was held that— 


\ law which confers power to supply by appointment a place vacated by death 
ibility authorizes an appointment to be made where the vacancy 18 occa- 
by resignation 


Attorney-General has decided that— 


In the event of this disability or death of a surveycr, where there is a power to 
a resignation creates a vacancy.—14 Opinions, 204. 

same doctrine was held State rel. Attorney-General 

Irwin, Nevada, 111. The constitution Nevada provides that— 


When any office shall, from any cause, become vacant, and no mode is provided 


constitution and laws for filling such vacancy, the governor shall have 
r to till such vacancy 


Stocking rs. State, Indiana, 329: 


Legislature, act February 23, 1869, which took effect 
April created new county, requiring county The 


governor appointed sheriff for the county, and his right 
oflice was inquired quo warranto, upon the ground that there 
was vacancy which the governor could The supreme court 
held there was vacancy, which was properly filled, and 
with approval, the language the supreme court Indiana 


a 


There is no technical nor peculiar meaning to the word “vacant” as used jr 
the constitution. It means empty, unoecupied. As applied to an office without 
incumbent, there is no basis for the distinction urged, that it applies only to o 
vacant by death, resiguation, or otherwise. An cxisting oflice without an in 
bent is vacant, whether it be a new or an old onc. A new house is as vacant a 
tenanted for years, which was abandoned yesterday. 


Stocking rs. State, Indiana, 326, shown that the Legisla- 
ture created new judicial for which the governor appointed 
judge under section article the constitution, 
vides that the governor shall, appointment, fill vacaney the 
judge any court; and was held that was competent for 
the governor appoint judge “to hold his until judge” 
should be elected. 

People rs. Parker, California, 650, was said Spr: 


It not only includes vacancies in terms of office which have been partially filled 


| by an iucumbent, but includes all oflices and terms of oflice, constitutional and 


statutory, having node jure incumbent. either by reason of a statutory va y or 
by reason of the existence of an oflice or term of oflice for the incumbency of whic 
person has been legitimately 

Crockett, Justice, remarked 

vacancy office begins when there ceases incumbent fill it, and 
it continues as long as there is no incumbent. 

The California cases hold that the power fill oecur- 
ring from any cause” gives authority vacancies caused the 


failure of the people to elect. 

Chief-Justice now this Commission, his learned opinion 
in The People rs. Whitman, 10 California Reports, 42, denied that an 
officer holding beyond “until successor was elected 
qualified” prevented said: 


For many of the most responsible and important offices in the State there can 
be no election except to filla vacancy or for a full term, and if a vacaney can 
exist by a failure of a person to qualify, whether such failure arises from deat! 
acceptance of an appointment under the Federal Government, or resiznation in 
advance of the right to the oflice—and the reasons assigned in the present case will 
apply to any ef those causes—it would often happen that weak and incompetent 
men, for whom not a vote could be obtained from the people, would retain for long 
terms positions of great trust and power,to the serious detriment of the publi 
interests, 


But that the supreme court Rhode Island decided 
November last that avoids election and that such 


case, With without resignation, there (16 American 


question, The court that these facts did not create such 
caney provided for the peculiar statute that 
language is: 

Ifany electors chosen asaforesaid shall, after their said clection,(1) decline the sail 


oflice or (2) be prevented by any cause from serving thereon, the other cle« 
when met * * * shall till such vacancies. 


tors 


the power not fill all vacancies, but such vacancies: 
vacancies electors who had been actually chosen, 
two specified (1) when duly appointed elector declines act 
and (2) when such elector prevented from 
other The Oregon statute gives broader power, power 
vacancies arising any not two specilied cases, but 


| all cases. 


There class casesin which some courts have held that, when 
oflicer elected for given term, until elected 
and qualified,” case non-election the expiration the term, 
there vacancy, because force express provision the incum- 
bent continues. (Brightly, 670; Com. Pa. St., 513; Com. 
rs. Baxter, Pa. St., 444; State rs. Kansas, 32; State vs. 
Jenkins, Mo., 261; State vs. Robinson, Kansas, State rs. Ben- 
edict, Minn., 199; MeCrary Elections, page 170, section 


Stratton vs. Oatland, People vs. Stratton, Cal., 
People vs. Tilton, Cal., 614: People vs. Reed, Cal., 


People vs. Mizner,7 People Parker, Cal., 689.) These 
cannot affect the question now discussing. 

The Constitution the United States provides Senators 
that— 

vacancies happen resignation otherwise during the recess the Legisla 
ture any State, the executive thereof may make temporary appointments until 
the next meeting of the Legislature.—Avt. 1, sec. 3. 

has been held that this does not authorize appointment 
case where the Legislature has failed But this two 
grounds not applicable the case electors: that the word 
limits the power cases where there has been incumbent, 
and that restrictive rule interpretation applies, because the Leg- 
islature convened, and the governorshould, grounds 
public policy, have occasion for refusing call session thereby 
magnify his own power. (Story, Const., sec. 1559; MeCrary, 171, 
sec. 237; Clarke Hall, 871.) 

submit, then, this honorable Commission, that there was 
case there “vacancy” which Odell and Cartwright 
could and did lawfully fill. 


Johnson: | 
hall 
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now proceed show— 

Second, that Watts was elected; that became facto elector, 
not jure; that the acts such are valid, and that his 
resignation created vacancy which was properly filled his re-ap- 
pointment. ag 

has already been shown that Watts received majority the 
vote and that presents suflicient evidence title the 


these facts was lawfully elected, for reasons some which 
will state: 

The constitution and statute Oregon express terms declare 
that having the highest number votes shall and 
deemed elected.” The policy the statute secure with- 
out interregnum. 

The disqualifying clause the constitution directory, not man- 
datory. 

The constitution does not say that person holding 
trust shall not hold the elector, but directs the 
public but prohibition the person appointed. 
Lord Manstield declared that those provisions are mandatory which 
relate which are the essence thing required 
done” while others are directory. (Rex. vs, Loxdale, Barr., 447.) 

appointment the essence the thing required done, the 
qualifications the candidate are non-essentials, least are not 
the essence what done. 

This question determined the authorities. St. Louis County 
Sparks, Missouri, 121, the court 

statute preseribing qualitication oftice merely and although 
an appointee does not possess the requisite qualitication his appointment is n 
therefore void unless it 1s so expressly enacted. (20 Louisiana An., 14; Peoph 
Cook, 14 Barb., 259; Greenleaf rs. Low, 4 Denio, 1A 


Commonwealth vs. Cluley, Pa. State Reports, 270, shown 
that Cluley majority votes candidate for 
against the minority candidate. instituted 
quo warranto proceedings oust MeCluley, the ground that was 
ineligible reason having held the office previous this 
long the constitution permitted. His Judge STRONG, now 
this Commission, deciding the case, said: 

The votes cast at an election for a person who is disqualified from holding an 
office are not nullities ; they cannot be rejected by the inspectors, nor thrown out 


of the count by the return judges: the disqualified person is a person still and 
every vote thrown for him formal. 


Saunders vs. Haynes, California, page 153, the court say 


will that the his defense that the votes cast for Turner, 
supposing he received the highest number, were nullities because of his assumed 
in bility; but we do not so consider, Although some old cases may be found 

this doctrine, think that the better opinion this day that not 


Watts was ineligible his election and into office 


made him and his acts such are valid. 

The courts have met directly the question whether the acts offi- 
cers can invalid because not duly elected, and now 
law person comes into office color legal 
appointment election, officer facto, his acts that 
pacity are valid and effectual when they concern the and third 
persons, although may appear has legal constitutional 
jure, and they invalidated any inquiry evidence 
back his election. 

This doctrine has been deemed essential the public interest 
that persons declared ineligible law have nevertheless been re- 
garded officers facto and their oflicial acts valid when done under 
color legal appointment. 

The law well settled upon this subject that will content my- 
self withareference authorities without reading them. 
rs. Vermont, 428, was held that although postmaster was 
elected justice the peace, yet having been elected 
and acting under color office was justice the peace facto, 
and his were valid the public and third persons. 

Baird Bank Washington, Serg. and Pa., 414, 

The principle colorable election not only regard the right elect 


ing but of being elected. A person indisputably ineligible may be an officer de 


facto by color of election. (Pritchett vs. People, 1 Gilman, 529; People rs. Ammons, 


5 Gilman, 107; cases collected in Chase’s Decisions by Johnson, 462, where 
Cwsar Griflin’s case.) 
Saint Louis County Sparks, Missouri, 121, the court say: 


When the appointing power has made person appointed 
who has not the qualifications required law, the appointment not therefore 
void. The person appointed is de facto an oilicer. Hisacts * * * 


binding. 


are validand 


the same effect Knight vs. Wells, Lutwych, 508; Vine’s 

Abridgment, 114; Bean vs. New Hampshire, 115; 
Crary Elections, 79. 
The postmasters who were appointed electors 1836, although 
voted for President, and their right was 
ceded that complete inquiry was made the facts. (House Mis- 
cellaneous Document 13, session Fort y-fourth Congress, 71.) 

The Houses Congress have determined that the acts officers 


sce | 


facto are valid for all purposes election. (Barnes rs. Adams 
Bartlett, 760; 79. 
Many laws have been passed Congress the votes 
members who were subse cp ntly declared not legally elected. But 
the laws they made their votes have always been eld valid 
same may said the laws almost every State the 


Union. Judgments have been rendered the courts judges who 


were subsequently ousted from office on quo warranto as not legally 


elected, but their judgments still stood valid and unquestioned. 
large part the land titles many the States depends 


om ofuce as not 


ofiicial acts of persons fi le vally eleeted, but 
the titles are not thereby disturbed. overturn all thi 

destroy the foundations society, the title property, the obliga- 
tions the domestic relations, and convert the land into pande 

The ineligibility Watts, then, did not render his election void. 
was elector facto when did any official there was 
then was impossible that Cronin the same 
time elector jure facto. 

Watts did act under his election. 
cial act. 
resign. 

The record shows that acted the organization 
the electors, and after absented himself, resigned, 
pointed, again appeared, and acted. 

His title to office is twofold 


resigned, and that was offi- 
must entered the office order that might 


appointment the people, shown 


| in evidence by the lists of electors certified by the secre tary of state, 


and appointment the remaining two electors, whose title 
clear and unquestionable. 


From all this shown that Watts was duly appointed elector 


Weel EM earl |} and that the votes east by Odell, Cartwright, and Watts for President 
Veeks vs. Ellis, 2 Barb., | 


and Vice-President are the votes provided for the Constitution. 
This result not only sanctioned and law, but itis still 
further the gratifying fact that carries out the pur- 
pose our republican institutions giving effect the will the 
people of ¢ yregon. 

the vote Cronin could counted for President and Vice- 
President it would rob the people of Oregon of the highest political 
right they have; would rob the people the whole 
their lawful choice President and Vice-President, and bring shame 
and dishonor upon our institutions. needs any at- 
tempted bribery render this effectual, secure for the 
detestation and the execration history. 

Mr. Commissioner Mr. President, move that the 
Commission take recess until seven o’clock, to’ meet the Senate 
Chamber. 

Mr. Commissioner ABBOTT. 
ten to-morrow morning. 

Mr. Commissioner hope the motion will with- 
drawn for moment until decide whether shall extend the 
time for the argument counsel. 

Mr. Commissioner 
THURMAN desires. 

Mr. Commissioner withdraw motion. 

Mr. Commissioner THURMAN. are not extend the time 
allowed for argument should favor adjourning until 
morrow, and then the four hours argument may heard and con- 
two and shall have time deliberate; but 
the time extended then might quite willing, unwell 
am, stay to-night. 

The understood that counsel asked extension. 

Mr. Commissioner counsel insist upon that request, 
hope that will decided 

The PRESIDENT. What was the request ? 

Mr. did request extension time for two hours 
additional. 

Mr. EVARTS. our part not desire any additional time, 
suppose the discussion mainly one law. 

Mr. Commissioner HOAR. should like have the state 
whether they propose offer any testimony and whether they have 
that offer testimony now prepared. 

The PRESIDENT. that question answered before 
put motion. 

Mr. HOADLY. expect offer testimony. have asked the 
Commission make order the production certain testimony 

The 

Mr. Commissioner HOAR. should like, Mr. President, before 
determining the the extension time, have the offer 
testimony made form, made now. 

Mr. Commissioner BRADLEY. not occupy time to-morrow 

Mr. Commissioner not mean that that desire the 
counsel offer their witnesses now, but desire have the offer 
(which has been made all the other cases) before the tribunal 
the substance the fact that proposed proven, before vot- 
ing the question the extension 

The PRESIDENT. will inquire. Arecounsel ready make the 


Mr. HOADLY. 


move that now adjourn until 


withdraw the motion Judge 


has been The has been 


are, 


“fe 
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debate each offer testimony under the rule, think 
Mr. HHOADLY. 1 ready. [suppose it is in the next room. We hould extend the tine so as to cover that fifteen minutes’ debat, 
( ver HOAR. I move that counsel be permitted t ind that after the argument closes, there is yo oy, 
‘ that fore the other question is decided. | " exam ion of authorities. We depend ¢hj 
Mr. Comuni mer EDMUNDS. Tooceupy the time while this paper | upon the bar for our information ip respect to the authorities 


} 


being sent for, wish tosay the question the extension the arguments, and view [shall vote extend the 


time that Wednesday night; Saturday week will the 


nd one which according to the general rumor will be one that we | 
shall be obliged ourselves to act upon. Now it does seem to ine that 
Judge THURMAN does, get The Sena 

ean be itting. 
should hope that allhands willing now, with all 
the questions as to what are the offers and how much time may be 


daytime, except from the weariness long 


all that necessary and that possible—but better 
should take recess now and meet seven and then 
hour two can ascertain exactly where are and what 
oucht to do, | 

Phe PRESIDENT. I think we ought to receive the offer before 
nny motion, | 

Commissioner did not make motion, only 

Mr. Commissioner President, desire say that 
considering the critical condition of public business and the exigency 
now before the country, ought not extend the time. would 


ays willing and accommodaie counsel; but 
that every idea they have to advance, every authority referred to, 


ined al yb dy by 


believe there i ! 


the exte onot ti 

PRESIDENT, (to counsel.) you ready the 
proof? 
Mr. HOADLY. Not this moment. Mr. Green has gone 
Mr. MERRICK. The papers were here, but accidentally have been 


March, and there are several States gone through, the subject the application for the extension time: 
\ 


give all the time possible. move that they 
three aud n half hours ona side, for the argument of objections, 


merits, and everything 


Mr. President, make this motion 


That we proceed with the case at seven o'clock in the Senate Chamber, and 
ounsel have three and a half hours. 


There are two objections here which would cover half 

Mr. EVARTS. The offers of testimony ? 

mony. 

Mr. MERRICK. That will satisfactory. 

Mr. BAYARD. the extension time desired 
both sides ? 

Mr. Commissioner EDMUNDS. No; the say 
of course In making the order we ou rhit toextend it to both sick ‘ae 
we can spend two howrs this evening it will be about fair. 

will treat that the original motion. Pleas 
reduce writing. 

Mr. Commissioner EDMUNDS. motion that the hearing 
ceed the Senate and thirty minutes 
and that counsel have three hours and half each side for 
whole ase, covermig oifers of proot, c&e. 

Mr. Commissioner THURMAN. Mr. President, that order 


drawn up, does not the time that might occupied 


hearing the testimony case any shall admitted. 
Mr. Commissioner EDMUNDS. not intend have the tes- 
witnesses come out the three hours and 


cause li isobvious that we could not 
' 


hear the testimony 
undred witnesses prove that they knew the disqualitication 
that time. 
Mr. Commissioner Then the proposition that 


DENT. Mr. Commissioner MILLER suggests that had proceed any testimony 
bet question upon the motion for the time EDMUNDS. Thatdepends. whatever 
witho for the offer. time for speaking. 
IDENT. You read tha The desire stand this had its first sitting why that 
the offer should read their audibly indisputable have not been admitted and thereby save the time 
Mr. the The first proof this case that Watts 
l f l fo ctors to ce cate No. 1, ¢ rin ey Was postinaster ai Yan Hill, in the county of La Fayette, Orev ny, 
voted for | l Vice-Pres of the United States, as a member of | do not understand to be an undisputed question, and upon that t 
college State mony might well taken. 
what indisputable, have thought from the very first that the 
ion ought have been made both sides. 
whether shall reeeived not not know how sel 
the The extend the two hours the side ample for the discussion, both the question and 


of the objectors to certificate No. 1, 

the timeof counsel the discussion the questions 
us, important they are, and always have been disposed 
time when has been asked; but seems that after 
the question has already been many its leading aspects, 
two hours each side already with two hours more will 
as much as can be reasonably asked in ihe pre sent exigency of public 
would much prefer that counsel should contine ves 
the time have laid down our rules, and that ad- 
journ until to-morrow instead extending the time and sitting to- 


Mr. Commissioner President, that the 


two hours proposed devoted the argument this case 

her side embrace also the argument the offer testimony and 
whole case. Now, under the rules this Commission 
debate each offer evidence for fifteen 
last case, believe, that 


oneachside; and was understood 


the offers be made at once, IT think that rule ou rhit to be piursued in 
} 


the fifteen that the counsel would 


adopted, motion will made that the counsel, 


should extend the time for the main argument and Jet all 


the merits, but until you decide whether the testimony shall 
mitted all really not see how counsel are know how 
their case 

Mr. Commissioner Mr. President, this motion should 


their testimony either side, may draw 
pleasure the time allowed for their tinal argument, was done 
the case. That answers Judge THURMAN’S question. 

The not quite understand you, Hoar. 

Mr. Commissioner say, this proposition Mr. 
MUNDS should adopted, further motion will made, that 
sel, discussing the question the adinissibility testimony, 
add the fifteen minutes much their final 


they fit they did the Louisiana casa; that ts, 


counsel having three and half hours all, they choose, instead 
spending minutes only their offer testimony, they 
may spend three and half hours it. 

The Ido not consider any motion before the Com- 
mission except the one submitted by Mr. EpmMunNps, that the Cow- 
mission the Senate Chamber seven and half 
this evening, and that the counsel have three and half hours each 


side for the the whole case. 


ELECTORAL COMMISSION 
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ELECTORAL 


Mr. Commissioner Mr. President, objection 


to that proposition if it can be executed in accordance withthe mani 


fest intention the mover; that can forward to-night 
and hold session which will hear large part the argument that 


expect But did precisely this sort thing week 


extended the time four hours and side, with 
und rstanding that were tohave session, and before had 


ted over twenty minutes on that night’s session, ora little longer, | 


al 
perhaps, adjourned over, and then had the whole accumulat 
me in our hands and nothin ined. 

Mr. Commissioner MILLE 
said they could not go on. 

Mr. Commissioner GARFIELD. was out the moment that was 
done. itcan that shall have session to-night and 
the major part this argument, shall for the reso- 
lution. 

Mr. Commissioner THURMAN. say one word reply 
the suggestion brother Hoar. says that this 
adopted, then the counsel may take out their time allowed for the 
argument upon the merits much time they please and 
that time arguing the question the admissibility the testi 
mony, Was done the Louisiana But are very dif- 
the Louisiana case the Commission directed 
argue the qnestion the admissibility the testimony, and the 
Commission decided that question before they were called upon 
any argument the merits. very that they occu- 


ot 


pied all their that they had time Jeft for argument upon 
t 


merits. But if this order be adopied, then without hnowing 
} 


whether they are give their evidence not, they are 


upon each side and the three hours and half, and they will 
not know what will the decision the the ad- 
the testimony. Ido not think that the way try 
seems ine would very much better stick our 
rule and give upon test which would 
give half hour and then allow the three hours for the 


argument upon the rits, would ameunt thing 


the order offered the Senator from ermont. 

Mr. Commissioner HOAR. The suggestion I made does ty re qui re 
counsel take more than fifteen minutes. leaves the whole mat- 
ter the counsel. Counsel make these two 
testimony. they choose present that point their case 
minutes’ argument without argument they ean 
they wish draw minutes hour out their tinal time, 
has been extended, they can order does not require 
only permits their discretion, which the case cer- 

Mr. the question which troubles 
is, When will the Commission decide the testi- 

Mr. Commissioner HOAR. After argued. 

Mr. Commissioner MILLER. When the court get through hearing 
argument they decide whether the testimony shall admitted 
not, 

PRESIDEN The only question before the Commission 
the motion Senator EDMUNDs. 

Commissioner desire ask Senator 
long proposed that shall held this evening 

Mr. Commissioner think ought sit two full 
hours. 

Mr. Commissioner ABBOTT. that. 

The PRESIDENT. Are you ready for the question the motion 

Mr. Commissioner the motion? 

That the hearing the case proceed the 
Senate half past seven o’clock; and that the parties have 
three and half hours each side for argument. 

Mr. Commissioner suggest that that motion divis- 
ible. The question about going the Senate Chamber one thing. 
like have the question 

The PRESIDENT. will regard the question divisible. The 
question whether the Commission will proceed with the hear- 
ing the Senate Chamber half past seven 

This branch the motion was to. 

The The other division the motion that the 
parties allowed three hours and half side for the discussion 
the whole question. 

This branch the motion was agreed to. 

admissibility evidence, counsel perinitted take, addition 
the fifteen minutes allowed the much the remain- 
ing them they see fit. 

Mr. Commissioner EDMUNDS. That This 


substitute for the whole thing. They under this 


Mr. Commissioner HOAR. that the all right 

The PRESIDENT, (at six and forty-four minutes m.) 
The Commission will now take recess until half past seven 

The Commission re-assembled the Senate Chamber 
and thirty minutes 

Mr. HOADLY. Mr. President and gentlemen the Commission, 
the proposition which desire myself that the 
decisions made the the vases Florida and Loui- 


ling the que stion of | 


COMMISSION. 


siana applied this ease require the Cominission the 
ral votescast Cronin, Miller, and Parker, namely, one for 


and and two Without retracit 


its steps and withdrawing the s the Commission al 

} resuit cannot be reached which is desired by our learned antago 

order that may ‘fest possible manner 

| point of « tention, 1 the this Commis 

| And ‘ tes ia he 1 

tit nat i i eX 

| of the sa t 
Pre t of two | 

and according tot leterminat and deel tion of their apy t 

} returning oficers for election in the ult pl j ‘ 
performance of their didies had been ted el proof to 
show that they had not; or tl the d on iL 4 
was not in accordance with th t; th 4 V a majority 
of votes being of opinion that itis net within tl jurisdiet anal the two Llor 

| of Congress assembled to count the votes for President and Vice-President to ent 


upon a trial of such questions. 


proof, but that it is a ruling upon a high proposition of jurisdiction. 
Nor understand that this decision meant that anything and 
everything which any person claiming elector may 
and address tothe the Senate has the force testimony 


hefore this honorable Commission, but only that such documents and 
papers as if offered alinnde would be « ompetent to be received, m 
|} be considered when found within the envelopes, and that the dete 
mination and sion the board State, acted upon 
the governor the State the manner provided the one 
dred d thirty-sixth section of the Revised Statutes, is final and 
conclusive, and that the names therein contained are the names of 
the true and valid electors the State. 

That Lam right in this construction of this decision 
me by the views of one for whom a lone knowledge has impressed 
with great not personally intimate with him but 
intimate in the sense in which any citizen may be intimate with the 
| judgment, t the opinions, and the curacy of statement of a statesman. 
| Isay, that Lam right in thisconclusion is contirmed tome by a state 


i 


3 contirmed to 


made reasons for this conclusion the Senate the United 
| States on the 20th of February by a member of (his Commission, the 
| honored Senator from india it, | Mr. MORTON. } lle said: 
| The Constitution says the certificate shall 1 pened by the P i of t 
} ate in the presence of the two Hort Whether heisto countt 
| the two Hous are to cou tl es,and | ne under this law t { iH 
| are to do it, or in certain cases tl Electoral Con ion, What cant ‘ l 
| have but one duty to perf umd that y ance that th cer ‘ 
from the electors of the State. Whenthatis done “the vote shall tl be « ‘ 
They must ascertain the whether they came from the the Stat 
when they have ascertained that their is at an end Phere is no tin t 
} is no place to try any question of ine ibility or of election when the ve tre to 
be counted Ant how are v to km that the certifieat came from t 
the Vernor's COT t ‘ elu ! ‘ 
hind it, but when vou l t come to tl 
Sta there ye i I rend. V t 
is tinal so far a i i j ‘ 1 of Sta ist 
} of the Stats 
With that statement principle Tam content. proposition 
that the State Oregon, through her State through her goy 
ernor, supported her canvassing board, has spoken, and the result 


votes Cronin, ler, and Parker, and are the only tegitimate, 
ful evidence of the act of Oregon, without which the pretended vot 
Odell, Cartwright, and Watts fail have any legal what 
ever. 

Mr. MATTHEWS. you read 
| Mr. HOADLY. Froma speech of Senator MORTON in the Senate on 
| 


For greater convenience will place before 

Mr. MATTHEWS. yon. 

Mr. HOADLY. The views expressed find confirmation the case 
Dennett, petitioner, volume the Reports the State 
Maine, page honors will not find this any brief that 
printed. The opinion pronounced Shepley, 
there is no dissenting opinion. 


eal incl 
| ors, unk re i i for it i it ca that 
| the mt ity Is to be per t I 0 
| bil of i ity of t 
governor cert pers¢ to hold 
| those offices, must determine th r of vot retin 1 for each person 
county commissioner, and ertain that some one li r has nota i t num 
| ber to eleet him 
The case of Marbury rs. Mad », | Cran 137, does no year to be opposed 

to these positions. ‘I isy st that provinces of th t 
| in eolels to decid ont ot ils, not i the « 
ex cecutive oflicers perto t Vhaveach tion Qu i sin 
| their nature political, or which are by the stitution and laws bmitted to t 
executive, can never be made in this court All interference with the « 
departs i { the gove it int] y di 


| 
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It is, the n, the State of Ore gon which speaks when the governor, | 
section 136 the Revised Statutes the United States, 
the return and canvass the returning the 
declaration and determination the result the canvass the re- 
turning issues that certificate. 


Says the statute 


ta « ae thr list t} 


eo lists of the names of the electors « 1 State to be made and 
a, and to be delivered to the electors on or be the day on which they are 
ed by the preceding section to meet 
Avain, section 138: 
I electors shall make and n three ec cates of all the votes given by them, | 
each of which certificates shall contain two distinct lists, &« 


And so the next section, that the certificates shall be sealed and de- 
livered, one the Federal district judge, one sent the 
Ire dent of the Senate, and one sent hy essen ge r tothe President 


Now, Lask your honors’ attention to the question, Who were the | 
electors ascertained appointed the decision and de- 
(that believe have been the language used the 
Ilorida case) of the board of State canvassers of the State of Oregon? 
Or, use the language adopted the Louisiana case, Who were the 
returning upon and according whose determination their 
appointment the governor acted failed act, the case may be, 
the issue the certificates the case the State Oregon 
leads examination and comparison the statutes 
the State of Oregon in connection with the statutes of the States of | 
refer Massachusetts, order that who are counsel 
may havea guide the opinions already pronounced this Commis- 
made this Commission inthe matter Louisiana. 
certain persons are “form board State canvassers, and 
proceed canvass the returns said and determine and de- 
who shall have been elected any such such mem- 
hown such 
the office determination and declaration superadded 
OLCANVASSING 


rd 


ln r, as 


and later provision the same section 
are d to “make and a certilicate ontaining in 
words written at full length the whole number of votes,” &e. 


\ 1 any person shall be elected to the office of clector * * * the governor 
cal of the State, and trans 
t to such person a certificate of his e'ection | 


n, and cause to be sealed with the 


point which desire particularly your attention that, 
under the laws Florida, the canvass, the the tabulation, 
the determination, and decision are separated legal thought, and 
thus, legal act, form the canvass itself; and find Loui- 
siana, made manifest the oath that— 

I will carefully and honestly canvass and compile the statements of the votes. 


Again 


Within ten days after the closing of the clection said returning officers shall meet 
in New Orleans to canvass and compile the statement of votes made by the commis 
sioners of election. and make returns of the election to the secretary of state. They 


ill continue in sess until such returns have been compiled. The presiding 

0 ul ch meet open in the presence of the said returning officers the 
ents of thecommissioners of clection, and the said returning ofticers shall, from | 
| statements, canvass and compile the returns of the election in duplicate ; one | 
copy of such returns they shall file in the ottice of the secretary of state, and of one | 


ey shall make pub proclamation, by printing in the official journal and 
er newspapers as they may deem proper, declaring the names of ail per 


cers voted for, the number of votes for each person, and the names of | 


! | ms who have been duly and lawfully elected Lhe returns of the election | 

thus made and promulgated shall be prima facie evidence in all courts of justice | 

11 reall civil officers, until set aside atter contest according to law, of the | 
tofany person named therein to hold and exercise the office to which he shall 
return bedeclared clected The governor shall, within thirty days there 

ed ! s to all officer hus declared eleeted, who are required by | 

coumissioned 

Now Oregon the language the sixtieth section this: 

rhe votes for shall be given, received, returned, and canvassed as | 

it mie and canvassed for members of Congress. The secre 
tar two lists of the names of the electors clected, and atlix 

the eal of the Stat ‘ ] samc, AC | 


will come back that presently. Let now see how votes are 
given, received, returned, and canvassed for members of Congress. 


Section 37 is: 


Phe county clerk aft e abstract of the votes given in 

< shally acl s, and transmit it by mail to | 
cretary of of ; and it shall be the duty of the | 

t f state coo or, to proceed within thirty days | 
after t election the ll received, to canvass the votes | 


n for seeretary and treasurer of state, State printer, justices of the supreme | 
court mbers of Congress, and district attorneys 


this were all the argument implication might 
made inferentially, claiming that the duty canvass the 
duty determine the results the canvass. But this not all, for 
the governor, who required present for that purpose, not 
governor shall grant a certificate of election to the 


1 votes, and shall also issue a proclamation de« 


} son having the 
aring the election 


copied—perhaps was idle thing—from the approved 


the sixtieth section the statute find that this view pre- 


ELECTORAL COMMISSION. 


And this made perfectly plain the next sentence: 
In case there shall be no choice by reason of any two or more persons havin 
equal and the highest number of votes for either of such oflices, the 
1, order a new election to fill said offices. 


gan 


FOVETIL 
Severn 


by proclamatio: 


what purpose the governor present? witness 
and declare its and his declaration its result 
certificate gives, and his proclamation declaring the election 
such person. not there idle ceremony any more than the 
two Houses Congress are present the opening the 


do—to witness the canvass and declare its But 


questionably so with regard to the final determination, decision, ani 
declaration the result the election electors. The secretary 


sult whatever. canvass, and what that canvass? 


phers the definition the word. 
1. To sift; to examine; to scrutinize 
I have made careful search, and canvassed the matter with all possible diligen: 

Woodward. 
2. To debate; to discuss ; to agitate. 

They canvassed the matter oue way and t’ other.—L’ Estrange 

3. To solicit votes from ; to bespeak. 


Worcester says: 


And Webster traces the origin the word the old French word 
canbasser, and defines thus: 


To examine curiously; to search or sift out, as canvass in Old English, and prob 


} ably in Old French signitied also a seive, a straining-cloth. 


1. To sift, to strain, to examine thoroughly ; to search or scrutinize ; as toca 
the votes for senators. 

2. To take up for disenssion; to debate 
An opinion that we are likely soon to canrass.—Sir. W. ITami’ton. 


3. To go through in the way of solicitation ; as, to canvass a district for votes 


Here necessary implication that the word means deter- 
mine the examine, scrutinize, tabulate, and formu- 


late, but not necessarily ascertain and determine results, and 
the word used Florida, and the word used Louisiana, 


ana 
ang 


the corresponding word, shall presently show you, used 
Massachusetts, and the word used Oregon. When cor 


be 
I 


cisely Let now return the sixtieth section 


The votes for the electors shall be given, received, returned, and canva 
the same are given, returned, and canvassed for members of Congress. 

does not say given, received, returned, canvassed, and declared, 
“given, received, returned, canvassed, and says, 
received, returned, and canvassed,” and the provision with 
regard the final determination and decision contained the 
next clause the section. 

The secretary state shall prepare two lists the names the electors elected 
and aflix the seal of the State to the same. 

Two lists, not three; the secretary state, not the 
not under the act Congress that this required, for the act 
Congress calls for great seal Oregon, and calls for certificate 
the secretary state Oregon. The act Congress calls 
which may seal, which may without tho 
attestation act Congress simply provides that 
shall the duty the executive each State cause three 
the names the electors such State made and certified. 

The secretary of state shall prepare two lists of the names of the electors clected, 
and affix the seal of the State to the same. Such lists shall be signed by the gov 
ernor and secretary, and by the latter delivered to the college of electors at the 
hour of their meeting on such tirst Wednesday of December. 

And here come the lists prepared under this section, which are 
signed the names the governor and secretary, under the great seal 
the State, declaring that Odell, John Cartwright, 


and Cronin are the electors 


I, L. F. Grover, governor of the State of Oregon, do hereby certify that, at a 


| general clection beld in said State on the 7th dayof November, A. D. 1876, William 


It. Odell received 15.206 votes, John ©. Cartwright received 15,2)4 votes, E. A 
Cronin received 14,157 votes for electors of President and Vice-President of the 
United States; being the highest number of votes cast at said election for persons 
eligible, under the Constitution of the United States, to be appointed electors of 
President and Vice President of the United States, they are hereby declared duly 
elected electors as aforesaid for the State of Oregon. 


That the voice Oregon according admission this Com- 
mission the cases and Louisiana. Its truthfulness 
been impeached but one thing certain these presence, 
true the which have received the approval this 
Commission coming from Florida and Louisiana. They are duly 


| duly elected clectors as aforesaid for the State of Oregon. 


LAFAYETTE GROVER, 
Governor of Oregon 
Attest : 
S. F. CHADWICK, 
Secretary of State of Oregon. 


But, says learned friend, the secretary state has simply signed 
witness. signed attestation the truth the fact. 
participant the declaration thereby. has attached the 
great seal the State. the act the governor, and the act 
the secretary the ordinary form, and being such, which has com- 
pliance with the sixtieth section the statute Oregon and the 
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time with the one hundred and thirty-sixth section the Re- 
vised the United States, constitutes the final and con- 
elusive decision and determination the vote the State 
Oregon according the only evidence provided law which this 
tribunal can communicate with the State Oregon. The laws 
the United States have provided but method which this 
thirty-sixth section the Revised Statutes the United States. 
There method pointed out law which the voice Oregon 
may speak this tribunal, the two Houses Congress, and which 
this tribunal, standing the place the two Houses Congress, 
may hear the voice Oregon, has been decided this tribunal 
the cases Florida and Louisiana. 

humbly submit this proposition connection, however, with 
decision in the State of Massachusetts. 

Mr. Commissioner THURMAN. 
the eustody the great seal the State? 

Mr. HOADLY. unable answer the question. 

Mr. secretary state, the constitution. 

Mr. HOADLY. has been answered probably 
meant--— 

Mr. constitution says so. 

Mr. HOADLY. have not looked it; but say there 
nothing the Oregon which authorizes any such certiticate 
cannot found there, There the provision Oregon, section 
sixty; and the certificate, which simply certified statement 
the number of votes received at the election, is a provision aliunde of 
the laws Oregon, although within the envelope opened the 
President the Senate. 

Mr. Representative 
tify common law. 

Mr. HOADLY. But the laws Oregon have determined and 
prescribed who shall certify this tribunal. That pre- 
sent. Now call your honors’ attention the opinion the supreme 


The secretary state can cer- 


judicial court Massachusetts, signed them Gray, 


John Wells, James Colt, Seth Ames, Morton, William 
Endicott, and Charles Devens, jr., Boston, March 5, 1s75—to be found 
page 600 the one hundred and seventeenth volume Massa- 
chusetts Reports 


rhe seventh chapter of the general statutes has constituted the governor and 
ouncil a board to exaraine, as soon as may be after receiving them, the returns of 
otes from the various cities and towns for district attorneys and other oflicers 
uned in this article of the constitution, and requires the governor forthwith to 
umsmit to such persons as appear to be chosen to such offices a certificate of such 
oice, signed by the governor and countersigned by the secretary of the Con 
wealth, 


1 
( 


non- 


Notice, the governor and council are obliged examine the returns; 
not say “to examine and declare the but exam- 
ine:” 


The nature of the duties thns imposed and the very terms of the statute show 
that they are to be performed without unnecessary delay, and that the certilicate 
issued by the governor to any person appearing upon such examination to be elected 
is the tinal and conclusive cvidence of the determination of the governor and 
council as to his election. 

Now, submit that parity reasoning the certificate list 
signed the governor and secretary state Oregon, under the 
seal the State, and the latter delivered the college 
electors the hour their meeting the Wednesday De- 
cember, the final and evidence the determination 
the governor and secretary their election. Why are the gov- 
ernor and required sign these lists? that the chief 
executive the State and the canvassing officer shall unite de- 
claring who are elected. The secretary, the canvassing 
required prepare two lists the names electors elected and 
the great seal the State the same; and the governor, 
presence the canvass proceed, also and together 
their signatures, with the great seal the State, constitute the final 
and conclusive, irrefragible evidence who are the electors the State 
of Oregon. 

pass from this proposition consider another. familiar 
proposition law that when commission election 
has been delivered officer and accepts and enters upon the 
performance the duties that office, becomes ofticer 
facto all courts, all places, under all except 
when his title shall impeached quo warranto, certiorari, 
test proceeding under statute for contest. This evidence here 
presented Cronin, Miller, and John Parker. They 
come here, Cronin having vouched Miller 
and Parker vote with him consequence the refusal Cart- 
wright and Odell act with him. will stop moment simply 
say judgment the statements contained the record 
connection with certificate No. are and placed beyond 
the possibility doubt the statements contained 
Cronin says (and presents the authentic, official advice 


this Commission his election and the election Odell and Cart- 
wright) that they refused act with him, and they say that they 
were elected with Watts, and that they organized with Watts 

cepting the resignation Watts and electing into the place thus 
made vacant the declination Watts Mr. Watts himself. 


Who, the laws Oregon, had 


Mr. Presiden 


con 


respectfully submit, 
mission, that there is1 


Cronin was possession 


t ? 
iction bet ween these 


and deter: 


ecision ii OF 
the canvassers Oregon. proposed act. Mr. Watts’s name 
not the oflicial decision and determination the 
| Oregon, but was excluded by them. Mr. Watts pro eeded to act with 


} } 
hot ha Who 


Odell and They did say, learned fric 
closed the argument for the objectors would have this Commission 
understand, that they (Odell and Cartwright, with Cronin) made the 
board and that Cronin refused act with them. refusal 
Without opportunity. They proceeded exclude Cronin 
cepting Watts’s resi tion. 

Mr. Commissioner ABBOTT. there any allegation anywhere 
that certificate that they refused with Cronin Cronin refused 
act with them 

ignored utterly and Odell and Cartwright state that they 
with Watts, that they met with Watts, that they accepted 
Watts’s resignation and elected Watts take the place Watts, 
all the while being shown the official decision and determina 
tion that Cronin was ready act, Cronin alleging, with Miller and 
Parker, that they refused to act with him, and they alleging, without 
naming him, that they did refuse to act with him by alleging that 
they did act without him and with Watts. 

I was wrong in saying that their record does not name Cronin. It 
does name him, but names himto contirm the statement made. 
| Certificate No. L says that Odell and Cartwright required of the gov 
and the state lists, which both those 
cers refused to give them, thus adding to their official decision and 
determination give such evidence anybody else. 

Mr. Commissioner EDMUNDS. not know 
| ditference. 

Mr. HOADLY. far evidence the lists may con 
sidered, question which this Commission may yet called upon 
to decide, ) they do say: 

And being informed that such lists had been delive 


said secretary of state, we, exch ar 


That is, Watts, Odell, 


Phere ist 


that makes any 


red to one E. A. Cronin by 


and Cartwright, each and all— 


anded such certitied lists of LE. A. Cronin t he the 
t li 


to deliver orto exhibit such certilied | 


aden 


n and there refused 


ts to us or elluecr of us 

And, therefore, Mr. Cronin produces the lists whieh not contain 
missioned oflicer who enters upon the discharge of duty is an otlicer 
jure facto all tribunals, all places, with reference any 
action his his office until challenged and 
the one hundred and thirty-sixth section the Revised Statutes and 
the sixtieth section of the statutes of Oregon being held by FE. A. 
Cronin did make him elector jure facto all persons, 


State challenging upon quo warranto, except upon certiorari, 
or except upon contest of election; and to that proposition I desire 
direct few remarks, which will mainly the way 
authority. 

will read first from the case The People vs. Miller, 
Reports, page honors will find 
small brief, not the large brief 


these cases all cited 
your honors have been furnished 


the 


each with one copy of the small brief. It isthe opinion of his honor 
Mr. Justice and concurred Judge Cooley and Judge 
Campbell, and sure need not say this Hall that opinion 
from such source with such confirmation cannot challenged with 
safety any court justice the land. 

The certificate of election, whether rightfully or wrongfully given, « ipon 
the person holding it the prima facte ri term, and na 
facie right is subject to be defeated « rl r of 

| or by a judicial determination of the ri to that if t r 
spondent had abandon abar otic ler the ele 
tion, witnessed by the admitting the 1 I that th ‘ l 
might not have received a l the relator | i cer ly had no 
jurisdiction to try the vi he election as between the relator and 1 I 
spondent, and in sucha he certificate of ele 1 was conclusive up i 
until the right should be 1 tried 

The head-note of the case is: 

| The certificate of election, wl! onefully gi iby t | | 

| of canvassers, confers t ithe] he prima facie right to the o 

{ until his right is rejected by a vol ror by ajudicial determination 

| against him 

This proposition has been three time ssolemnly decided in the State 
three cases which will direct your honors, 


ginning with the case of Commonwealth ex relatire 
State Reports, page 


Ross vs. Daxter, 


A return by the election officers that A B received a majority of the votes for 

la townsip oflice is legal and prima facie evidence of his tille to the offic and it 
ean only be set aside by ceedings for a false return under the act of July 2, 1639 
It cannot be inquired into by que warrant 

the volume Pennsylvania State Reports, Hulseman 
and Brinkworth Reeves and Siner, page 401, case great inter 
est many respects. read from pages 400 was 


action for injunction, for Pennsylvania held that 
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l he Cook, in lden’s Re- 


issers may be conclusive of the 
terally, or between the party h 
mit party in lon tol 
ht. itis the willof the clectors 


read from page 606, the 
for salary. 
ion the question arose, 


vas a case ofa lic 


not arise by quo warr 


ease 
nted bs 

lo pr 
lo i 
n do. 


man 


ito; 


each it, itis | 


} 
itand supreme court that State each time proceeding try 
and not the 


icers Claiming right may decided pareel challenge the decision made the whieh 
, terf } leo ; Where two sets of offic claim to be the legal board of returning off 
‘ i t t to conceive why this is not a jadicial question 
f | j sovernor is not with the extraordinary discretion to detert 
‘ f e the returning otlicers under the la 
In Collin Knoblock a (others, page 563, they st 
‘ | rhe acd t de nilation of elect turns, determining the 
Lill 1 votes cast tor each candidat eclaring the result of an . 
Who were the ne in that ea | ve the ful candidate with the preper cert te, j “4 
edi t in controlling all the details of an election, elong prope 
Sala pout la niot the yovernment 
The State the relation Bonner vs. Lynch, page 267, 
( » Wi th n ] h ‘ 
mer vere they the ersons th Sav: 
' , The defendant having been returned by the legal returning board of the 
t] persons iming the office and is elected j eoftt f th distriet court of New Orleans, and upon that 1 
yn tl vwtin ’ nor havi issued a commission to him according to law, it ca 
: bes iel aut « ne hol line an oliice under such a commission has intruded 
| lL cortitic and the defendants have re 


Overseer the Poor Norwich vs. Halsey Yarrington, 
court say 


law totry | When a person, acting as justice of the peace, holds a commission for that ofc 
before from the governor, under the seal of the State, the court will not go behind 
ion and | cor ission to inquire whether he had been duly appoiated to that ottice by 
hot requil General Assembly of the State or not 
| 


Mr. Commissioner was not proceeding direct 
him invalidate the 

Contest, the question would have arisen judicially and 
bastardy, where the woman for the space thirty had 
lected charge putative father, and controversy thereupon arose 
three cases the State Ohio, which was decided 


lection of 
ofiice was judicial proceeding. one those cases the 
preme court the State Ohio were called upon pass 
upon one the most important questions that ever arose the State, 
had been decided the county Wayne that John 
was elected probate judge the county Wayne reason the 
fact that the law allowing the soldiers that county the 
out the State Ohio, vote, was not conformity with 


constitution the State Ohio; and the cause was taken writ 


did not 


the law committed the common called upon decide was this was judicial question 
the result the Which could removed petition error, accordance with our 


that 


the nature of ag warrant 


Dut it would be intolerabl 


| duty and mad 
eturns was not open for a det 

tlhe of the officer came up collaterally 

the Judicial proceeding, and the commission having been delivered 

to allow a party 


forms practice, that court; and the court decided that was; 


him his antagonist, forget which, the decision and ascertain 


ean behind the ment who the traly clected probate judge the county Wayne 
arese out mistake was determination and decision properly conducted 
the case The that cause. the the case The State The 
unty case Powers Reed and others, Ohio State Reports, 205, 
ode which title office may tried which the question that arose was whether the declaration 
from Bowling Green, was declaration, and 
was argued before the supreme court your honors will tind 
bring before the court States, gentleman who had the highest place the judicial 
are equal the positions has held, that that question was 
ted nor avail the any political question, and not judicial But his argument 
the election writ quo other will read passage two—decided Mr. Justice 


read from page Barbour. The passage which 


innesota, the volume Minnesota Reports, page will read not have copied into the margin: 


+] 
Tin 


epor 


lave 
ol 


re peet or want oi re 
those here who 
verninent 


L court, one of the members of whom is an honored | The certificate of a board of canvassers is evidence of the person upon whom th 
flice has be conferred. Upon uestions arisi “ollat 
‘resent United States Senate. Mr. McMillan, State of office has been conferred. Upon all que ons a ne colla 


to the office; this cannot be done upon | discharge the trusts a 


volume 


tever authority this 


spect may be shown to it, it is 


} 


rally, or between a 


a + j) party holding a certiticate and a stranger, it is conclusive evidence; bat in a pro 
.O. A. Churchill, auditor, &ce.: | ceeding to try the right to office, itis only prima facie evidence. 
sult of the canvass by a board of county can- Again, on page 79: 
ion ot the clectior he persons whom they 
the the declaring Mr. Perry elected vested him 
votes in the rm prescribed in the statate is | colorable title to the office, as L think it l he had a right to enter uy 
1 the discharge of ita duties, another effect « sion Was tor luce tl 
oles ant, Quackenbush, as well as everybody el trom the oflice Phey conkl not | 
Land ak ered by the a bon $50 eee | OO" nants in common, each having a legal right to perform its functions. It M 
the official canvass, | Perry became mayor de facto, the defendant Quackcubush, wiiatever his right, cou 


the Oregon, attested the secretary state under the 
great seal the State, and that this made him elector that 
the could not held the same time common 


sustained before this the the reply that make the argument which the 


which the authors this volume are part and statate Oregon with regard vacancies, that that statute re- 
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and authorizes incumbent resign and does not author- this writ being the ease, the reservation that court 
t claimant to resign, even though he be cla de ju st ! edlasay t ‘ Ln t has i 
i tot i ‘ ‘ t t 
rd to filling vacancies in State oflices. Phat I do not think 1 ‘ 8, i 
our Will tind has any reference this case all under 
circumstances, An observati ( ther lea le whil ro that atthe 
uncing the opinion the whole court, the authority the Oregon for 
vhom the action nall it ‘ tal to tur it te t rels When 
‘ was hot mere to exerel it has been produce learned colleague is to reply in this 
o which be had no color of titl He had an apparent richt to the of 
case Will Colinent uy el wy ‘ ‘ 
commission under the great seal of the State, bearing t signature of 
. stered, and in all respects appearing to have been issued with the f es | Whether it is evidence when he has certi But 
lby the constitution and la vs of the Commonwealth Hew ts thus ted tify, so far as Tam at present advised. 
apparent muniments of full title to the office. Although h inert » the 
en an ofticer de jure, thatis. legally appoin lentitled to hold and enjoy Pract question arises, going behind these matters 
i 


' otiice by a right which could not on due proceedings being had be impeached 


Jidated. he was nevertheless in possession, under a comission prima faci 
regular and Jegal performing the funetionsof the ofiice under acolor and show 
of right. This made him a justice of the peace de facto. | 


your honors will find, unless something can 
ore diligent search than Lhave made, and have been very diligent, 
that when man holds commission according 
which may the ordinary evidence and enters upon the 
possession of the office, he is an oflicer de Sacto, the office is full, there 
can be no other officer de facto, His tithe can be impeached only judi- 
may taken from him proceedings contest his 
but the absence these three methods proceeding his 
title perfect against all the the quo warranto 
time. shorter, your honors, than was given the case Florida. 
Where is the certiorari? Where was the proceeding to contest 

Here comes Cronin with the certificate election under the 
vreat seal Oregon, signed the state, signed the 
governor, and judicial proceeding impeach this 
judicial were judicial tribunal, ago frauds 
that were proven your honors the case 
would have been heard and Werethis judicial tribunal, 
long ago the wrongs that were done Florida would have been 
heard and But this legislative body, part leg- 
islative body, delegates from the legislative body the United States, 
vithout power exercise any judicial function ean- 
not try upon quo warranto ; you cannot try upon certiorari ; you can- 
not permit proceedings The judicial power 
the United States has been contided the judges the Supreme 
Court the United States and the inferior courts, and this not 
the Supreme Court the United States, nor any other court, inferior 
or otherwise, | 

thonght that argument inconsistent with what has 
reply that consistent with perfeet respect for the decisions 
this tribunal. for counsel exhibit such disrespect this 
tribunal attempt overrule overthrow its decision. The ob- 
ject this argument enforce the decisions this tribunal and 
cause their application the State Oregonin such way that the de- 
cisions made Florida and Louisiana shall not have the effect re- 
verse the which the people the United States the 7th 
November last pronounced. Your determination, which 
highest authority, written your decisions, pronounced the re- 
sult your conscientious examination, you higher 
than any expression persuasive opinion, however cogent, that 
might cite from the decisions of courts, however respectable,and there- 
the principles and action which this tribunal ought adhere 
and apply this 

But, otherwise, will submit that upon the merits this con- 
troversy, going behind for the present the propositions have made, 
your honors should required decide favor the vote. 
Here desire eall your honors’ attention two propositions 
that the papers inclosed with the certiticate No. value 
evidence being that certilicate otherwise unless they are 
shown duly authenticated conformity with the laws Ore- 


Nothing can be made a matter of record by calling it by that name, nor by int 
Scrting it among the proper matters of record. 

And from Reports, Nichols City Bridgeport. 
This not brief. ‘The was only called atten- 
tion hearing the debate the objectors No. 

Mr. Commissioner ‘The point you are 
your 

Mr. HOADLY. not. not know what was contained 
certificate until this afternoon. read from 
page 405: 


now 


Between the reservation of the case and the term to which it had been continned 
to await our advice, it is obvious that there were no proceedin¢s in the saperior 
court, and that whatever proceedings too} 


k place in the case were in this court, and 
consequently that there were no proceedings, excepting the continuance of it, which 
it was the duty or province of the clerk of the superior court, or whieh it would 
have been proper Mr him to record as a partof the doings of that court; and 
plainly, only the doings that court that the error can complain 


| zance of the fact and refuse the commission, 


your houors will refer to the case of The State va. $ Missouri, 
which was cited this afternoon Mr. Lawrence, you will that 
| the two cases canstand together. The case of The State vs. Vail does 


what, evidence were received, might called the 


question arises, What the law 
Oregon—not the general American publie law, but the law of O 


merits this controversy 


gon with regard the election electors under like 
the ued and seriously claimed that the 
ernor of Oregon had no right to pass upon the eligibility of elector BS 
that was bound see the Constitution the United States vio- 
lated; that was imbecile, without power. friends seem 
deal for their stock trade want power, was 
the imbecility this according their argument, which 
prevented the examination the truth the fact with regard 
and Louisiana, and now the imbecility the governor 


Oregon which will enable this tribunal lend its aid vio- 


has been 


lation the Constitution the United States, although the governor 


refused partaker that wrong. Let see. 
that the law Indiana that where 

ineligible elector the governor not only may but must take cogni- 

admitted that that 

the law Indiana; that the governor not only may but must 

recall once issued when the evidence ineligibilit 

growing out of a coustitutional disqualilication is presented. If it be 


chusetts 5 authority for the statement is 


court of each one of these 


the adjudication the supren 
t two, judicially speaking, in a controversy between 


es; 
two, speaki 


ny in obedience to the constitution and laws 


the State auswer the governor for infor 
mation. the law Arkansas; held two cases the first 
volume Arkansas reports, (Pike’s Reports;) and one those 
which Senator Keliy began read this afternoon, page 
Taylor vs. The Governor, which was a case where, by the law of Ar- 
kansas, defaulter office was There was held 
the supreme court that State that the governor hada right 
notice the disqualification and withhold the commission, and not 
only that had the right it, but that was his duty 
the same volume, later case, the exact proposition now under 
Lreferto the ease of Haw- 
There it is said: 
Again the executive is bound to see that the faithfully ex ited; and 
he has taken an oath of office to support the constitution. Hlow ean he perform 
this duty if he has no discretion left him in regard to grantiny: commi 


was great length considered. 
kins vs. The Governor, pages 570 


should the Legislatureappoint a person constitutions Hy inel oflic 
of profit or trust, would the executive be bound to commission | too 
when his ineligibility was clearly and positively proven In + ( 
cise of his d retion tl dn lor you ! him, not th han, but 
the violator of th yasiitation then, bee of his oath of off ! 


Your honors 


ever sat in j 


ro and by onefof the greatest men that 


rh the grass has been grave 
now for nearly half century, the law was thus laid down: 

It is argued — 

Said Chief-Justice Parson, Massachusetts, 
that the Legislature cannot gi a constriction to the constitat cannot make 
laws repugnant toi. But every dey ent of government il i with certain 
constitutional powers must, in the first instance, but not exclusively, be the judge 


of its powers, or it « 
accordance with the same 

rs. Mott, 12 Wheaton, 20, the President « 

eclared to be the tinal and conclusin e judge whether a case of insurre¢ 

tion existed calling for the use of the militarv and naval forees of 

the United States tor its suppression. So it will be foundin the case 


The State ee relatione Bartley Fletcher, 39 Mis ms: and if 


the great case Martin 


ted States was de- 


not overrule the Indiana case Gulick New, but cites and dis- 


ishes it. let read passage from Missouri show 
Indiana there cited and not disapproved 


Vi 
But in the case in I ‘ lid 

wror vo 1 ti 
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Now come back the case the State the relation Bartley from which appears that the State Oregon has been jndi- 


Wagner Afterreciting thatit is by the constitution of the State made 
the duty of the governor to commission all officers not otherwise pro 


vided law, that this clearly exercise political power 
erial character, the court say: 
The g ernol bound to «that the law ire faithfully executed, and he ha 
t tos rt the constitut he correct and legitimate perfort 
} t i have a discretion in regard to granting commis- 
da person be elected or appointed who was constitutionally ineligi 
! office of protit or trust, would the executive be bound to commission 
n it ility was clearly and positively proven? If he is denied the 
1 Of wha il then is his oath of offic Or. if he has positive 
isfactory evidence that no election has been held in a county, shall he be re- 
ed to violate the law and issue a commission to a pe 1 not elected, because a 
‘ has certified tot election? In wting a commission the governor may go 
nd the commission to determine whether an applicant is entitled to receive a 
com ion or not where the objection to the right of the applicant to receive it 
rest pon the ground that a constitutional prohibition is interposed.—Gulick vs. 
\ 14 Ind., 93 
Phe issuing of acommission is an act by the executive in his political capacity 
mid ‘ of the means employed to enable him to execute the laws and carry on 
t ppropriate funct of the State; and for the manner in which he executes 
1} daty he is in nowise amenable to the judiciary. The court can no more inter- 
{ th executive discretion than the Legislature or executive can with judicial 
‘ 
Phe grant of acommission by the executive is not a mere ministerial duty 
but an official act imposed by the constitution lis an investiture of authority 


in the person receiving it We are of the opinion, therefore, 
not lie against the governor in a case like this 


at mandamus will 


Sointhe Maine. Maine the language the constitution, 
the votesshall and yet the opinion which was read Senator 
Kelly this afternoon declaring that that constitutional provision 
votes for eligible candidates meant are signed the 
honored names Prentiss, Mellen, and Nathan Weston, with their as- 
sociate, Albion Paris. Tell that the opinion that votes for in- 
eligible candidates are void stands upon authority America, 
when the name one the greatest judicial lights that ever illu- 
minated the sky legal New England and another 
second bim are signed that opinion! 

opinion comes from one the signers the Declaration 
American Independence. The first ever pronounced 
the United States the that million people voting for 
ineligible candidate cannot defeat the mandate of the Constitution to 
came from Samuel Chase, who long presided the head the 
judiciary Maryland, and member the Supreme Court the 
United States, against whose temper much was said, but against 
Whose judicial judgments there has passed into history sound 
criticism 

has been said here this afternoon that few insignificant opinions 
are to that efleet. Yes, they are the insignificant opinions of Samuel 
Prentiss Nathan Weston, and Albion Paris, 
and Perkins, who, for quarter century has 
judge the supreme court Indiana, and now the vote the 
people last October has entered upon six years. The 
these men are those upon which this doctrine rests. 
time may come when justice, blind, deaf, and robbed the rest 
her powers, may into that haven inanition 
which the majority the human race believe reserved for that 
which absolutely perfect when its earthly work that 
day the names these great jurists and the recollection the wise 
counsels they have will forgotten among those who 
walk the ways American jurisprudence according the tradi- 
tion their fathers, because that day, but not sooner, violation 
the Constitution will become muniment 

But was considering the question whether the governor had not 
furnished the final and conclusive evidence the law Ore- 
gon, and had cited the case Arkansas, the case Missouri; 
had not cited, but now refer your honors the opinion Mr. 
Justice Cooley, stated his work Constitutional Limitations. 
Lhad cited the opinions the judges Maine the seventh volume 
Reports. now ask your attention the very recent 
action the judges and executive the State Rhode Island 
the case Corliss, which precisely the action which was taken 
the case Cronin the governor Oregon. governor 
Oregon been invested the constitution Oregon with the right 
for the opinions the judges and upon that received 
them, the action Rhode Island and the action Oregon would 
have been precisely Rhode Island the governor was con- 
fronted the fact that George Corliss was centennial commis- 
sioner and that his name was the roll men receiving the highest 
number votes for electors. Did give him the certiticate? Did 
he refuse the certificate? He refused. He called upon the judges of 
Rhode Island for their judgment and advice. Recollect have fur- 
nished the law this subject brief, and you will find that the 
advice given him judicial judgment which may 
pass, but advice for the guidance his action, and 
acted; called the Legistature together. did not give the certi- 
cate Corliss; withheld Corliss. called the Legisla- 
ture together and they elected man who received the 
the election the Legislature. Oregon Senater Kelly 
read you this afternoon the letter from the chief-justice Oregon, 


cially determined that the governor has although district 


attorney office exercising the powers and discharging the duties 
the office, declare the vacant, and where the constitutioy 
has worked vacation the appoint successor, and that 
action the governor Oregon, the case Gibbs rs. Bellinger, 
was sustained the supreme court Oregon. The opinion 
have been pronounced and published the reports long ago but 
the death the lamented Judge Thayer, whom was expected 
written. 

Now say that Oregon well Rhode Island, Maine 
Arkansas, Missouri, are fortified the opinion that the ac. 
tion the governor this case was proper, and that was and 
the action the executive, conclusive and final evidence 
court what the law Oregon is. for one 
Suppose the governor had given certificate Mr. Watts 
standing his disqualification, would not that have been evidence 
Mr. Watts wasthe elector? Wouldit not have been cited 
that the law Oregon was that notwithstanding the 
Mr. Watts had right the Was not the governor 
called upon, compelled which horn the were 
such, would which view the law least would take? 
Could avoid it? must say giving the certificate Watts, 
“Notwithstanding the Constitution the United States, and not- 
withstand the law and constitution Oregon say that Iam main 
tain the laws, notwithstanding this man law, 
shall have the What the constitution Oregan 
this particular? Let read the passage. Section 10, article 
the executive department, says, that “he,” (the governor) “shall take 
care that the laws faithfully executed.” And support 
the Constitution the United States; and yet said that he, 
bound see that laws executed and maintain the 
Constitution the United States, violated his duty not 
one disqualified the Constitution the United States certiti- 
cate election! But pass from this proposition. 

the next place there was vacancy into which Watts conld 
elected. First there was officer, may called such, elector 
holding oftice facto, and refer the case read the other day the 
learned senior counsel the other side from the eleventh volume 
Sergeant and Rawle. the passages which were read him 
show that when there office officer facto completes 
the whole circumference the office and occupies all, and that 
there can and can intrusion upon him while 
occupies otherwise than the action court justice acting 
judicially. 

Then there was vacancy for the reason that the laws the 
United States contemplation made two contingencies, namely, 
failure and when the electors and this was 
the first these two cases. Upon that subject have already been 
heard the Florida case the Commission. 

learned friend, will allow call him such, the other 
side this case, informed the other day that there was choice 
via media which our footsteps may safely directed. But such 
not the law the Senate the United States this Chamber. 
may say that the Senate the United States from the foundation 
the Government has never deviated from the rule that the 
Senator cannot filled the appointment the governor 
State when the Legislature have failed create during 
its session, shown Lanmon’s case. 

But told that the House decided otherwise. Ay, the House 
did decide, and learned friend had not stopped with read- 
ing history just where did, would have learned all that the 
decided the case which referred. not quote the 
decision partisan House times hot party polities for much, 
and certainly not count the decision which was reached 115 
yeas against 101 nays the day October, 1837, giving Clai- 
borne and Gholson their seats Representatives from thé State 
Mississippi, much way authority when find that the list 
negative votes are inscribed the names John Quincy Adams and 
Millard Fillmore, John Sergeant and Richard Fletcher, John 
Bell and Thomas Corwin, Caleb Cushing and Hunter, 
Henry Wise and George Evans, Elisha Whittlesey and James 
Harlan and Thomas That names before 
which bow possessing greater authority than any the whole 
list the 118 who voted the aflirmative. But the record the 
House does not stop there. Monday, the 5th day February, 
(page 160 the sixth volume the Congressional Globe,) motion 
John Bell, Tennessee, vote 121 yeas 113 nays, the fol- 
lowing resolution was adopted 

Resolved, That the resolution of this Honse of the 3d of October last declaring 
that Samuel J. Gholson and John F. H. Claiborne were duly elected members of 


the Twenty-fifth Congress be rescinded, and that Messrs. Gholson and Claiborne 
are not duly elected members of the Twenty-fifth Congress. 


Firsf, adopting this amendment, the yeas were 119, the 
nays 112, and, secondly, adopting the resolution thus amended, 
the yeas were 121, the nays that the judgment “the 
sober second thought” the Representatives 1837 and 
this question. 

Mr. Commissioner EDMUNDS. there not something peculiar 
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the conelusion respecting the filling the office Senator 
growing out the language the Constitution, that where 
shall happen during the recess the Legislature the 
may fill commission, which shall hold until the next 
the not that have some bearing upon 

Mr. HOADLY. Ido not claim that all the cases are 
precisely parallel. 

Mr. Commissioner HOAR. What was the point decided that 
good enough state it. 

Mr. HOADLY. The point was that neither Claiborne and Ghol- 
son nor Prentiss and Ward were duly elected Representatives the 
Congress. 

Mr. Commissioner HOAR. That was not the point decided; that 
was the fact. 

Mr. HOADLY. The point decided that the resolution adopted 
the October, which reference was made the other day, 
awarding Claiborne and Gholson their seats members the 
Congress, was rescinded. 


Mr. HOADLY. will take your statement, you were one the 
authors the illustrious act whieh 
honors and its responsibilities; and amon 
which the people of Ohio have to thauk God 
is the most conspic uous, 

Mr. hope not. 

Mr. HOADLY. will take your statement. What did that act 
result in? made its first result possible for the black man, 
who before that time bad been alien and vagabond Ohio, 
live on its soil a citizen of the State. It made it in the second plac e 


lude, a partaker Oot its 
the many reasons for 
hat you have lived, this 


} 

t 

Lf 


possible for him heard court justice witness against 


Mr. Commissioner HOAR. question was, what was the prin- 


ciple law which was decided and for which you cited that case 

Mr. HOADLY. Itis extremely difficult answer that question. 
There might differences opinion the precedents. not 
cite this case authority but having been cited authority 
against the other day, state the whole the facts the case 
order that shall not vouched any longer authority upon 
the other side. course, where there was political controversy, 
own private opinion is, may allowed indicate it, that 
the party feeling with the supporters Mr. Van Buren and the an- 
his administration had much more with the result 
than any judicial considerations whatever. 

Mr. Commissioner HOAR. Was not where extra ses- 
sion was called and gentlemen from Mississippi were chosen before 
the general law permitted them chosen, proclamation the 
governor 

Mr. HOADLY. That the case. 


you whether not the resolution the House Representatives 
admitting Claiborne and Gholson the extra session was not that 
there was vacancy the representation Mississippi the House 
Representatives consequence the expiration the terms 
the previous members Congress, and the fact that the election for 
the members the next Congress did not until the following 
November, and did not the Governor Mississippi cause that va- 
Representatives fill that Was not the resolu- 


tion admitting them members the Congress rescinded the 


regular session because they were only fill vacancy 

Mr. HOADLY. this will not come out time. will answer 
saying that the whole statement correct except the because.” 
was rescinded. Now, rescinding means withdrawing the original 
proposition, and that the language was not virtue 
that, the vacancy having expired the time having expired, 
therefore they were longer But Mr. Bell’s amendment 
was that the original resolution should rescinded. 

This reminds another matter which had almost forgotten, 
and that friends may state against possibly the decision 
the United States House Representatives what known 
the case” from New Jersey, debate which the Presi- 
dent this learned Commission participated member the 
House. answer that, cited against me, will that 
was before House who were the judges the returns and qualiti- 
cations their own members; and reference Cooley, page 133, 
will show that that judicial power expressly conferred upon the 

This reminds also case famous the annals Ohio, and 
which ought famous the annals the Federal Union, where 
question once arose between the certificate the returning 
and the abstract the votes, which the arrived was 
most conspicuous and most beneficent. the year the clerk 
the court common pleas the county which live, who, 
law, was the returning certified under the seal the county 
that George Pugh, Alexander Long, and their associates were 
representatives the Legislature Ohio; and the abstract votes, 
which certified copy was taken, Oliver Spencer, Run- 
yon, and their associates showed that they had majority the votes 
cast. The question was question upon the constitutionality the 
act the Legislature Ohio dividing the county Hamilton for 
purposes 1epresentation the State Legislature. For thirty days 
the State Ohio was without Legislature, anarchy and confu- 
sion, with two contending for pre-eminence and 
the end thirty days two gentlemen, still living, honored citi- 
zens Ohio, neither the whig nor the party, took 
the responsibility judging that the certificate the clerk was the 
evidence the title, and upon organized that Legislature. 

Mr. MATTHEWS. Let whether not both sides 
were not excluded until after the organization 

Mr. HOADLY. That may be; but the organization—— 

MATTHEWS. Mr. Commissioner PAYNE can answer, prob- 
ably. 


man. the third place made Salmon Chase Senator 
the United States from the and enabled him begin 
that illustrious career which landed him the chief-justiceship 
the Supreme Court the United States, which 
man Ohio who joined this act has been honored the people 
the State. George Pugh has been Attorney-General and Sena- 
tor; Salmon Chase twice governor the the 
whom his election was then conducted. think citizen Ohio 
have reason ashamed the doctrine that the broad seal 
the county Hamilton better evidence title oflice,even though 
the clerk issuing determined upon the constitutionality 
statute, than the abstract votes copied and him. 

There vacancy the office Oregon; Lam coming back 
that. vacancy may exist Oregon when occasioned death, 
refusal act, neglect attend, learned friend 
Mr. Lawrence says the word otherwise” means every other possible 
statutes that every word must have its force and that words will not 
treated and yet this argument the 
learned gentleman has eliminated all these words the word 
otherwise” from the statute. defines the word otherwise” 
that may well obliterated from the law which 
written 


And if there shall be any vacancy in the office of elector occasioned by 
refusal to act, neglect to attend, or otherwise— 


de ath, 

This means that there are some vacancies which the electors pres 
ent may not immediately proceed not “if there shall 
any vacancy the elector, the present shall imme 


casioned death, refusal act, neglect attend, otherwise.” 


That the class vacancies may till; not every vacancy. 
had been every vacancy they might fill, then these words, occasioned 
death, refusal act, neglect attend, would have 
been omitted. order that these words may have their proper force, 
the word must construed its ordinary and normal 
other like manner;” noscitur sociis the 
General words are restrained the fitness things. have 
the statutes Ohio law which railroad company may acquire 
and convey pleasure all its real estate necessary 
proper; and yet the supreme court Ohio, Ohio State 
the case Coe rs. the Columbus, Piqua and Indiana Railroad Com 
pany have said that although the language the statute general, 
and they may convey any real estate necessary and proper 

quired them, yet they cannot convey one foot the land which 
pledged the maintenance the uses for which they are 
established. They cannot convey the track; they cannot convey the 
right way except mortgage; and that the general 
words are restrained the fitness the subject-matter. 

death, refusal act, negleet attend, other- 
wise,” does not mean occasioned every possible 
these methods,” and not oceasioned otherwise except these methods 
the like unto them, like manner; death—— 

Mr. Representative LAWRENCE. Death orsomething like death, 

Mr. HOADLY. Death, something which comes within the chain 
thought which connects these three enumerated classes, which 
means occurrences happening after election. The act Congress 
makes the says there failure elect the Legis- 
lature may point out what provision made. there 
vacancy when the college meets the Legislature may point 
These are all cases after the event the elec- 
tion, and not contemplate vacancy which reason 
what should the non-filling the office, reason 
there being non-election. 

But time rapidly passing and desire hurry 
there had been atie-vote? Isthat “otherwise?” Does non-election 
tie vote create vacancy within the meaning that statute? 
That tests the question. Isay not. Whynot? Because 
death, refusal act, neglect attend, otherwise are words 
that cannot dispensed with and necessarily involve that there are 
some methods vacancy whichare not within the stat- 
ute. would have said “if there any vacancy the electors pres 
ent may fill it” had been supposed these words would interpreted 
now claimed? tie vote involves vacancy what may 
not contemplated this statute and not provided for 
and that the case the State Rhode Island Corliss might 
have been. was alluded the decision the State 
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Island. Your honors will findhby referring to the brief which we have 
‘ | ‘ hich t principle is upheld 
Mr. « MILLER. WV t al 1 ke of t re 

} ADLY \ Tox l ho refu to 
‘ Teor ‘ | oth 
tot ‘ ‘ { t ish com 

ii } llea ’ ithin tl il ru 

Mr. ¢ mh er MILI R You do t think it 2 essary ut 
hie dlia ‘ ed or entered the cutie of tl ‘ ce? 

Mr. ‘refusal act,” modify that sens 
If it were not rtao \ nd the power of the Legislature to 
provile in that w think the rule would have been otherwise. 
But where there is ei n office def a8 was, another 
party cannot make vacaney refusing The ordinary rule 
chief-justice The Queen rs. ard, Law Report, 
(). B., 55, held: so Sawver held, now judge « » United States cir- 
cuit court People rs. Tilton, California; soin Miller The su- 


held opinion whieh hand your honors, received to- 


day by mail, of the supreme court of Missouri, a case printed in the 
iis, Volume 4, nuinber 7, on Friday 


ist, page Lot noaccord \ » views of the case to which IT have 
i dled that the oflice 1 filled, and therefore there was a 


vVacaney; as they cite with apy roval the case of the State vs. Lusk, 
the effect that the oflice had been filled the 


MeCord and his death, there would have been va- 


but few moments and Ishall have little from the 


ehomy brother Merrick and have allotted 


Mr. MERRICK Certainly 
Mr. consider the remaining question the 
ernor who was obliged to act, as well as by the better opinion, 
the weight authority not the weight the United 
the mandate elect such paramount that the people 
cannot disobey voting candidate friends 
on the other side, in order to maintain their proposition, must not 
only stand upon a vi Nation of the Coustitution of the United States 
the person they must also contend that 


iplurality may vi ite the Constitution and prevent an election. 


their ition; and making their officer facio who 


did not hold the certificate de facto they thus manufacture this viola- 
tion of the Constitution of the United States Ivy a plu ility inloa 
muniment of title to oflice. 

We have several things to consider here: first, the Constitution of 


the United States ivs “thou shalt eleet,” to the peo} le of Oregon, 
If Ll may. without irreverenee, borrow the si nile, the first great com- 


mandment of the gospel of American Jiberty is “thou shalt elect,” 
and the second is “thou shalt not elect a disqualified candidate.” 
may eleet; the plurality may elect and electing 
candida ats then the plurality may 
brief in-one of the « wes of it that it dd be pe rfectly ea Vy 


liberty toask your honors’ attention because fairly 


which have addressed attention. And, fifthly, the 
npon the views their work eutertained those who 

i es for electors do not run, like ! 
nst each other, but the choie 
election of the suecesstul candidates out of the whok 


have referred your honors the decision Maine. 
pens that the State Maine that Chief- Justice 
Chief-Justice Weston, and Jue Paris became crystallized | 
levislative en rent of the State as one of the laws of the State 
early has remained the law the State Maine 

refers your honors the law the Stat 

is the lav of the State of Massachusetts, God bless her. IT have ] 
: wok printe tl by the ar ithority of the State of Massachusetts, ly 
Reports Election Cases Massachusetts. This book from the 
Cushing and his associates, direction the 
printed the State for the information her people and 
over her borders, which stated the law 
that— 


There is no reason why a person who votes for an incligible candidate should 


ana 


be put upon the same footing with one who does not vote at all, as in both eas 
parties show a dispos nto prevent an election and both of them show an uw 
inaneSss to pr rform their duty by aiding to promote those elections which are als 
lutely essential to the existence of the goterument; for if every voter r | 
wholly from voting or voted for an incligible candidate, the result would | 
1 


me: no choice; and althongh it is true that no penalty is attached b 


egleet of this obligation of voting, yet the obligation is not the less pl ' 
ned the co ittee believe it to be a duty too important to be negiecterdt ) 
wred to be trifled with by voting for fictitious persons or ineligible cand 

Mr. Commissioner Who the gentleman who 

report: 

Mr. HOADLY. cannot tell you this moment. hook 
borrowed half hour time from brother Merri 
must hurry The book here and authority 
Massachusetts, and coutains the cogent reasoning which 


just read this 

Maryland spoke 1794, and 1865 and the Legislature 
Maryland, acting once their legislative and acting once 
their judicial capacity, followed the cause loyalty and recon- 
struction upon loyal principles the rule which Chief-Justice 


down for their government. the house journal and 


brief. Thus may suppose that the State Oregon where there 


were three electors cho en, votes may cast, divided 
among six candidates: A, B, and C receive each 9800 votes; D, E, 
and Fo receive 9700 votes. The remaining 500 votes may be thus dis- 
for C, 10,100, and for D, 10,200.) Supposing, now, that A were dis- 
qualified by holding a Federal office, who would be elected, and which 
Band not elected, reason the votes for them having re- 
sulted and only elected; that which rejects dis- 
aud returns and elected 

not very likely happen this time, when electors are 
mere automata register the votes; but when there shall three 
parties again, that may ever be, and that thing shall happen which 
happened that two them coalesce the same 
list electors, with the intention dividing the votes the elect- 
ors according the heads the tickets, was proposed done 
Pennsylvania thing might very easily happen; and 
vet, according fo the proposition of iny friends on the other side, the 
result would that the man having the highest number votes 
was elected, thongh disqualified. Now, the principle govern 
must consistent: First, with the constitutional mandate that the 
State shall appoint. That the mandate the Federal Constitu- 


tion; it is the mandate of the Revised Statutes: it is the mandate of 
Oregon, Second, with the inhibition person hold- 


ing office trust profit under the United States shall ap- 
with the rule that majority vote not necessary, 
but plurality Fourthly, with the possibility 


uments 1865 here and the senate journal and documents the 
State Maryland for which have been kindly furnished 
friend Baltimore order that might present the original 
authorities your honors, and brief the cases 
was the following 
If any person has given any aid, comfort, countenance, or support to those er 
ced in armed hostility to the United States, or has, by any open deed or 
declared his adhesion to the cause of the enemies of the United States, or | 
for the triumph of said enemies of the United States, he is disqualitied from li 
ing any ce of honor, protit, or trust under the laws of this State 

Hart Holton, who had not majority plurality the votes 
cast for senator Howard County contested the seat Lit 
tleton Maclin, who had the majority the legal votes the voters 
County, and the principles ennneiated Chief-Justi 
Chase because the disloyalty Littleton Maclin, Hart Holton 
obtained the seat and sat from that be- 
fore the house delegates, acting George Gambrill 
tested the office Sprigg Harwood, clerk the 
Anne Arundel County, the ground constitutional ineligibility, 
caused the profits this clerkship, while Harwood 
Was senator from Anne Arundel County 


said that Harwood was ineligible, that must presumed hay 


inexpedient submit this matter another election, and their 
vote the incumbent the was ousted and the contestant 
ducted into the office clerk Anne Arundel County. 

the States Missouri and Mississippi, constitutional 
amendments, introduced and adopted for the purpose securing 


reconstruction those States accordance with the loyal 


which the maintenance the Federal all haz 

ards, was provided both them that disloyalty 
such disqualification that votes given for disloyal persons Missi 

sippi and Missouri should not cast counted This 
principle, springing from our revolutionary fathers and helping 
work the great work reconstruction, secure the main- 
tenance the Federal Union and the principles loyalty the 
Federal Union, has soon this become odious those who 
maintained and espoused recently that its rejection 
elected President the United States. What there the 
Six, eight, ten obiter dicta, and that the whole it. 
and not one them with the for which con- 
tend. Why, your bonors, the presumption omnia bene rite esse 
probetur contrarium, sustains the action the 
ernor Oregou until there shall produced evidence something 
show that the governor Oregon was not justitied the course 
which took. Weare justified, then, presuming—we need not thie 


evidence which the fact disqualification existed, 
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ELECTORAL COMMISSION, 


within the rnle Furman rs. New 
are Within the rule which has been adopted the 


we art 


Pennsylvania State Reports; that within the rule 
which adopted most the other States. 

Mr. Commissioner not the court New York 
hold also that every voter must know what the law 
Mr. HOADLY. Precisely and would commen- 


upon the serious character of the snggestions wl have been 


vovernor ot 


ate Oregon held that his course was impropei 
consequence the fact that the 15,000 people who voted for John 
Watts are presumably ignorant the Constitution the United 
tes, Of a lurking statute hidden in the corners of a statute-book, 
ce the statute that governed the disqualification of the sheriff of 
Schenectady County, may well that the voters might igno- 
rant, but disqualification inherent constitutional provision 
enables the State appoint electors man ought tosay that 
isignorant. Noman can heard any court law say, 
submit that ignorant.” 

times Indiana has pronounced the decision which have 
has been esponsed Judge Cushing his book 
eases that well vote for the man the moon, or, 
Governor Grover In his decision says, for Mount Hood, as to vote for 
disqualified candidate and what there the con- 
trary? As I said, the Pennsylvania case concedes that a vote given 

the cases California, the first one, Melony vs. Whitman, the 
question did receive decision, for the majority the 
found that the officer was not ineligible. In Saunders rs. 
the other ease, assumed that majority those voting 
by mistake of law or facet happened to cast their vote. The case in 
Which has been considered the leading case the other 
,is as pure a piece of obiter dictum as ever was pronoune ed ina 
court this country. After stating that the was not 


lisparagement of the legal course taken by the 


eourt 


Such being the opinion of the court. it is unnecessary to pass on tl cond 
i whether. in the event of the person receiving the highest number of votes 


is ineligible, the person having the next highest number is elected. 


but bythe same judicial authority that have 
the right express when address students law school, they 
on, the court having decided not their duty say anything 
about it, expound the law, order that future their 
may have the benetit it, and Wisconsin their 
the benetit if, and adopt without giving any 

Judge Lumpkin, Georgia, followed the same wise ex- 
ample, deciding that such restriction electing aud 
imposed the votersof the young but 
rapidiy growing town Oglethorpe their selection suitable 
person the office clerk and decided that 
there was such ineligibility, proceeded lay down the law 
the court these words: 


Then will not say same force with which address the 


1 sor ve 
SUCCESSOTS yet 


Teasons, 


Under no circumstances could we permit the informant to be installed into t! 
ippointments, 


Missouri the first case Missouri accordance with the 
views which maintain. 


As regards the votes cast for the defendant, they werenugatory. It wasas though 


no such votes had been cast at the election. 


And the case The State rs. Vail does not withdraw this limitation, 
but simply confines cases latent disqualitication, saying 

It is unnecessary to determine whether it would be the rule in any case of dis- 
qualitications whether patent or latent. 

rhe case Tennessee decides that the votes are illegal and void, 
which case goes our favor. The case Michigan 
disposed admission pleading; they say the party ad- 
mitted his case away pleading. The case Louisiana Annual 
Reports decides from modesty. there such article 
that State, that this opinion that was unnecessary ex- 
press any opinion whether the votes cast for person notori- 
ously known ineligible should rejected not, such al- 
legations were made the The cases and Lonisi- 
ana State Reports are the same Whatever might have 
heen his rights had contested the election the defendant ac- 
cordance with law, are not called upon case Mis- 
sissippi the nearest case opposition the principle for which 

If the majority making choice of a candidate under some personal disability dis- 


qualifying him from taking and enjoying the office, the utmost that can be said of | 
it is that there has been no election. 


personal disability applicable the candidate. 

Rhode Island, shown letter from William Beach Law- 
rence, which have reprinted large portion brief, the 
opinions are purely obiter dicta this proposition, there being tie 
between the three highest democratic candidates for elector, and 
therefore the which was reached the governor, that there 
Was vacancy, failure elect being the necessary result, and not 


judges, whether any one you sitting 


maxims, Ubi jus, ibi remedium,” 


the result produced by the reasons which were given by the supreme 
court, 
all the casesin the United believe have 


ferred in my 


brief every within the borders this land 

cept one case Reports, page the State rs. Anderse 
Which went n the proposition that in certiorari there was a dis 
t eourt would of exercise tl fod 
oO Was disqna ed ise 1t would | \ 9 
tagonist or whether his antagonist received any votes 

Now, testing principle, say Cronin Testing 
method, would have run favor Watts Would 
not the have killed his Could 
ranto or cerliovari or contest have obtained the seat? Cronin 1 it 


de facto ; Watts was a postmaster disquatitied lest it now by the 


method under laws similar that which have Ohio 
and many the States whicha quo warranto may supported 
the instance the competing candidate and pursued not merely 
the ousting the but the induction the man who 
ought have been and what principle law could 
John Watts, who did not hold this commission, have got from 
any court of justice in this land, the title to which he now lays claim ? 
Cronin held the Cronin cast the 


Watts was not 
Ask yourselves, learned 


{ warranto would have 


awarded, 


man who the 


against the facto possession of the office to a 


Constitution the country said not hold 
the mandate elect fullilled the election Cronin. 
If Watts be called eleeted, the mandate to eleet is disobeyed | 


Watts 


son is «lis 


called eleeted, the mandate 
Vested by ‘thed ' 
courts justice, tell how any lawyer can say that disqualitied 
candidate can seize oflice any process known the laws out 
country out of the hands of one who holds it de facto, even althou rit 
ied?) He may have ajudgment that the oflice is 
that is all he can have, and th end of the whol 


not to elect a disqualified pet 


and 


by the rnles whicl ipply 


that one be not ele 
vacant 
thing is concerned. 

Mr. President and gentl 


nan of the Commission, into vonr hands, 


assisted by the enlightened labors of those who are to follow me in 
argument, commit this canse was ever submitted more 
tion whether government the people, the people, for the 


in these | ite a s ates for the next four years 
At the election in November last Samuel J. Tilden and Thomas A. 
Hendricks received for President and Vice-Pre the United 
States a vast majority of the total proprnbaar vote, a majority of the 
prevented your listening the 
lished their title 
This was bee use Vou 


shall suspended 


ident of 
iw States of Lonisi 
Your sense of duty has 
would 


stimony 
otes 


have estab 
una and Florida, 
seal no cial powel! whatever, 
you been endowed with any portion the power the 
United States there that this time 
would have relieved the people of the United States from the serious 


the eleetoral v 


posse 
before 


apprehension great danger, danger that for four weary years 
the choice of the American people shall be frustrated and a usurper 
sit the seat Washington anc Jackson and Lin 
coln, 

adhere the principle which has thus far guided your 
action, this danger will be averted. Vithout the exercise of judicial 
power, you cannot deprive Tilden and Hendricks their Oregon 


vote, or award it to Hayes and Wheeler. 

You have been likened judges Israel, and warned not 
make your proceeding inconvenient that the people 
should desire a king. The people 
wish fora king: but 


whose cause will never 


may remind the counsel that was not 


| cause the action of their judges was inconvenient that the people of 
Israel desired king, but their perverted judgment.” 


fathers the American Republic, the tlower and crown 

of the enlightened jurisprudence of pagan Rome were the two 

? tribuito” May it be 

its coustitutional powers, not 
universality their application. 

shall Time, the corroder and all finite things, pass 
your work and generations, they may meet 
with questions disputed succession, shall point and follow it, 
the great exainple fathers. their ways 
will walk, for they are the ways righteous judgment and 
and the arms them who serve liberty all the lands shall 
strengthened, for they shall know that monarchies questions 
of snecession are resolved by the sword, 1h republic 8s by justi ee. 

shall Art, which keeps eternal remembrance the realities 
things, still delineate Justice with bandaged eyes and open ears, and 
history shall not record that Justice the expense her heat 
ing, regained her sight. 

Mr. Commissioner move that the Commission adjourn 

The motion was agreed and (at nine and min- 


e 


sseu the foree or diminish the 


utes the Commission adjourned. 
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THURSDAY, February 22, 1877. 


Phe Commission met ten o’clock the Supreme Court 
room, pursuant to adjournment, all the members being present. 

Phe counsel representing the objections to the various Oregon cer- 
tilicates were present, 

Counsel opposition certificate No. will 
now be heard. 

Mr. MATTHEWS. Mr. President and gentlemen the Commis- 

life isaseries surprises, and the succession the arguments 

hich has taken place he fore this Commission is noexception to, but 
rather an illustration of, that truth. When the case of Florida was 
opened the learned counsel who conclude the argument 
this, assumed and attacked our position that the 
the governor State accompanying the list elect- 
ors was conclusive and could not be impeac hed, could not be set aside, 
could not contradicted. And among the first words which had 
the honor reply say the presence this honorable Commis- 
sion, was compelled remove that misapprehension the part 
the counsel, and say that held such doctrine; and 
the course argument stated our proposition this 


But, Mr. President and gentlemen, if you go behind the certificate what are 

] lto by the nece yofthe thing?) In my jadgment, you are limited to 
this: to an inquiry into what are the facts to which he should have c rlified and did 
f- not what are or may be the ultimate and final facts and right of the case 
Che facts to be certified by the governor in this or in any case are the public facts 
h by law remain and constitute a part of the record in the publ ic offices and 


, ives of the State, and of which, being governor for the time being, he has 
ollicial knowledge. 


the constitutional authority the State the making 
the appointment, in the doing of all those things which constitute 
and verify the appointment, which complete it, which constitute 
fauctum to be enrolled in the public oflices of the State in perpetual 
memorial the fact; and, the other hand, the Federal authority 
which took the matter from the point where the State left it, after 
had been transferred the State into the custody Federal 
authority. 

undertook, also, draw line another place, 
and that was between things and proofs, between the thing 
certified and the which certified and claimed then, 
have consistently done throughout, that the 
thing was matter form; the thing was the matter sub- 
and that every case where could alleged that the cer- 
was false that did not conform tothe thing 
you might correct the showing the fact 

The statement of these propositions was made in the opening of the 

nent the Florida case our side. was enlarged aud am- 
and demonstrated, and applied the learning and the elo- 
quence colleagnes who continued the further argument that 
and the succeeding case Louisiana; and under the 
their and experienced hands applying the sound constitu- 
tional principle out of which those manifest distinetions sprung, we 
were guided pilot wise and suecessful Palinnrus himself 
between Scyllaand Charybdis. wastherefore, Mr. President, some- 
vhat surprise find that the position which had taken 
much pains clear and now not only has been adopted 
the gentlemen the other side, but that going beyond that they 
have adopted the dogma which originally they improperly ascribe dl 
us; and hear for the first time this although in- 
terrupted debate, the ery frem our adversaries of the sanctity and im- 
claimed the learned gentleman whospoke with much ability 
the Senate Chamber last night Hoadly,] that the which 
founded the whole structure his argument has passed into adju- 
dication the decision this tribunal the case. The 
language of this tribunal upon that point is this: 

And the Commission has by a majority of votes decid and does hereby decide 
that it is not competent under the Constitution and th as it existed at the date 
of the passage of said act to go into evidence alivnde the papers opened by the 
President of the Senate in the presence of the two Houses to prove that other per 

s than those regularly certified to by the governor of the State of Louisiana on 
and acecordi to the determination and declaration of their appointment by the 
returning rs for elections in the said State prior to the time required for the 


performance of their duties had been appointed electors, or by counter-proof to 
show that they had not 


that the very ground which stood the beginning the 
ground which has been hallowed this tribunal and the ground 
Which stand to-day and that that the certificate the 
governor which based and according the determination and 
declaration the appointment electors the returning 
for elections the said State prior the time required for the per- 
formance their duties, which under the Constitution and laws 
the United States the evidence the persons who are 
entitled cast the electoral vote the State. 

President, that not the only surprise. the case Florida 
the attempt was made the show and offer proof behind 
the final action the State the appointment electors show- 
ing that the process had been illegal, without jurisdiction, 
involving transgressions law, and tainted frand. The same offer, 
though greatly exaggerated and enlarged, was made the case 


Lonisiana; and seemed the offers proposed the gentlemen 
the other side their proof grew the stronger and larger just 
proportion tothe certainty which they had attained that they would 
not put tothe testof make good; and were 
treated the same time with exhibitions virtuous 
which for one least was not expecting prepared witness 
that quarter, the enormity sanctifying wrong and fraud; and 
the tribunal and the counsel and all who were engaged the 
action were involved one universal sentence 
if, establishing some legal principles the course transac- 
tion which least has the form juridical inquiry and professes 
governed constitutional and legal principles, were con- 
fessing the wrongs which alleged was incompetent for this 
bunal to investigate, 

was reminded, Mr. President, that some remarks 
bear the authority the Supreme Court the United and 
were delivered Mr. Justice the case Bradley vs. Fisher, 
Wallace, 348; where was decided the Supreme 
the United States that civil action for damages would not 
against the judge superior court for anything done 
his oflicial capacity, although was alleged the petition have 
been done corruptly, wantonly, and malicionsly, the injury 
plaintiff; and that learned judge, who delivered the opinion the 
court, made these general remarks, which apply the present con 
troversy wherein (quoting from old authority Coke 
ground that public policy, that would tend the seandal and 
subversion all justice, and those who are the most sincere 
not free from continual says: 


The truth this latter observation manifest all persons having much 
perience with judicial proceedings in the superior courts. Controversies invo 
not merely great pecuniary interests, but the liberty and character of the partics 
and cons quently. exciting the deepest feelings, are being constantly detern 
— ose courts in which there is great conflict in the evidence and great dou! 

16 law which should govern their decision. It is this class of cases wl 
i the judge the severest labor, and often create in his mind a pain Hse ¢ 
responsibility. Yet it is precisely in this class of cases that the losing party fe 


| most keenly the decision against him, and most readily accepts anything ba 


soundness of the decision in ¢ xplanation of the action of the judge. Ju 

portion to the strength of his convictions of the correctness of his own view of 

» is he apt tocomplain of the judgment against him, and from complaints of + 
judgment to pass to the ascription of ny r motives tothe judge. Whe 
controversy involves questions affecting large amounts of property or relates \ 
matter of general public concern, or touches the interests of numerous parti 
disappointment occasioned adverse decision often finds vent imputati 

of this character, and from the imperfection of human nature, this is hardly a sul) 
ject of wonder. If civil actions could be maintained in such cases against 


judge, because the losing party should see fit to allege in his complaint that the acts 
of the judge were done with partiality or maliciously or corruptly, the prot 

essential to judicial independence would be entirely swept away. Few persons 
sutliciently irritated to institute an action against a judge for his judicial acts 


would hesitate to ascribe any character to the acts which would be essential to 
the maintenance of the action. 


those cases the offer proof, even the form which was 
most went only certain point prove, was alleged, 
fraud that return and result which had been declared the 
turning board the State, order penetrate that, the 
primary returns. But when, the other hand, was urged that 
when they were reached should have occasion retort with 
charges fraud and oppression, and intimidation and cruelty, and 
arts and stratagems, the effect which had been falsify those pri- 
mary election returns, there were met with the in- 
and less personage and lawyer than the distinguished 
advocate that time the case, from New York, Mr. an- 
swer the objection that when the inquiry took that range—when 
came involve questions fraud both sides—this tribunal, 
virtue either some judicial parliamentary discretion, could stop 
the inquiry the most convenient point; could stop the inquiry, 
suppose, when they had heard one side and refuse hear the other 

No, Mr. President, not willing let this last opportunity 
all probability which shall have address this tribunal pass 
without entering solemn protest against the pretension mo- 
rality which ascription has been made the foundation and sub- 
stratum this complaint. morality which does not very 
deep. is, say the most it, not more deep; for when 
the proposition made probe the wound the bone, then 
said that you cannot behind the record the votes actually cast. 
morality based upon the sanctity votes actually cast with- 
out reference who cast them, how they were cast, whether the 
same man cast more than one, whether not thousands upon thou- 
sands honest and legitimate votes were not kept out and prevented 
from being actually cast the frauds and violence those who 
want their votes counted because they are cast and exclude 
those who wanted cast them and were deprived the opportunity. 

Now, one the things which not surprise that spite 
the changed circumstances the have exhibition this 
precisely the same standard and gauge morals. have Cronin 
upon pedestal for public adoration byhis inventor the new 
statue popular rights, freedom elections, purity the ballot 
box, honest ballots, fair voting, and are all called fall down 
and worship him! 

have offers this case prove any bribery, show that 
was paid $3,000 under pretense his expenses Washington 
City messenger, made contract notoriously before 
altogether himself make college himself. have offer 
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prove the various tricks, and devices, and stratagems, and the cor- mark you, that part 


what were supposed undecipherable hie- 
show that, far from this being attempt the part 
constitutional dectrines and constitutional rights, was deep-laid 
and deliberate scheme defraud and rob the people Oregon 
their just intluence the electoral college. 

wonder that friend who spoke last night, when was under- 
taking cite this tribunal the definition what constituted 
vacancy from Worcester and from Webster, did not disclose from the 
little pocket dictionary which was made use the means 
transmitting unintelligible hypocrisy between Gramercy Park and 
Salem, and let see the application that cipher what was 
wished have understood. 

Mr. President, the argument made last evening support what 
for convenience sake may called the Cronin 
learned friend Judge Hoadly founded, judgment, upon two 
false assumptions, the proper uaderstanding and recognition which 


once put end the whole mountain both authority and rea- 


soning which undertook support his conclusions. The first 
these false assumptions this: that the Cronin the cer- 
the governor Oregon appended the list electors 
which Cronin one, was and the authorized declaration the re- 
sult the election the proper legal canvassing the State 
Oregon. could not claim less than that, for otherwise was 


tribunal the Louisiana case. was therefore compelled as- 
sume and argue that the statutes Oregon the governor that 
State was authorized make such certificate has made, and 
that law that document its form and substance the 


the election for electors, behind which this tribunal has decided 


that constitutionally cannot go. 

The next false assumption which his argument based that 
this the nature commission lawfully issued the 
governor officer and which necessary that should have 
order warrant law for the execution the duties his 
respect this second proposition that large number 
authorities was cited show that, cases where governor has, 
law under the constitution his State, executive 
respect the appointment commissioning officers, that dis- 
cretion may exercised him granting withholding that com- 
mission for sufficient legal reasons, which cannot controlled 
the action the judicial tribunal the country mandamus 
quo warranto; and that therefore, such cases, made the judge 
the facts respect eligibility otherwise, which may 
proceed the execution and exercise his official discretion, the 
whole which immediately and peremptorily falls the ground 
when known and ascertained and declared, the law is, 
that this had been made conformity with 
some law, which not, either Congress the State Ore- 
gon, Was not intended and does not have the efiect constituting 
the warrant these for the exercise their duties. 

Now let examine the first these two propositions the light 
the statutes and constitution the State Oregon, order as- 
certain what mode has been adopted the Legislature the State 
Oregon for the appointment electors State. section 
(page 141 the printed provided that: 

the Tuesday next after the first Monday November, 1864, and every four 
years thereafter, there shail elected the clectors this State 
many electors President and Vice-President this State may 
elect Senators and Representatives Congress. 

They are elected the qualitied electors the State, 
popular Now the sixtieth section provided that— 

The votes for the electors shall be given, received, returned, and canvassed as 
the same are given, returned, and canvassed for members Congress. 

There that propositionends. are ascertain what constitutes 
the legal canvass Oregon, and order that 
are referred this those steps which law are pro- 
vided taken the canvass for the election members Con- 
gress. Now shall ascertain that turning the thirty-seventh 
section, page 139, wherein provided: 

The county clerk, immediately after making the abstract of the votes given in 
his county, shall make a copy of each of said abstracts, and transmit it by mail to 
the secretary of state, at the scat of government; and it shall be the duty of the 
secretary of state, in the presence of the governor, to proceed within thirty days 
after the election, and sooner if the returns be all received, to canvass the votes 
for secretary and treasurer state, State printer, justices the supreme 
court, member Congress, and district attorneys. 

And there that proceeding ends and there ends the declaration 
the statute reference all the steps which are included the 
canvass for members Congress. When takes place, how- 
ever, for member Congress, after the canvass concluded, 
then provided that— 

The governor shall grant certificate election the person having the high- 
est number of votes, and shaH also issue a proclamation declaring the election of 


such person. 

But inasmuch that constitutes part the canvass for mem- 
bers Congress, not any part the canvass for electors the 
State. the other hand, the original section 60, which now re- 
cur, provides, instead that: 

The secretary state shall prepare two lists the names the electors elected, 
and aflix the seal the State the same. 


merely the result that 


The canvass something dis 
the canvass the determination, the declaration, the record 
the the election they have been transmitted the clerks 
the various counties the secretary state,and him are put 
into that form which shows who had the highest number votes, 
and there entered record his oflice part the public ar- 
chives the State for the benetit whom may and, 
was remarked, any man the State, any citizen, has right law 
the secretary state, and, upon the tender the payment 
the lawful fees, demand from him that record 
any other. 

Now, then, have arrived the two things which are separate 
and distinct: the substantial thing, which consists the showing 
made record the number votes cast for each the electors, 
showing who had the greatest number votes, and that the 
not made any law, that the secretary state anybody 
else should any formal declaration publication make manifest 
more than the inspection the record who has been point 
fact elected. There discretion that matter; there 
room for any there possible uncertainty. The law and 
the constitution the State Oregon both unite stamping upon 
that document and that record remains the office the sec- 


retary state the legal, constitutional, and only possible result, name- 
unable bring his argument within the scope the decision this 


ly, that the man appearing from that record have the highest num- 

Then what have here? page certificate No. have 
the very thing. not proof the thing; exhibition 
fert the identical, substantial, and only real and that the 
canvass the election. The secretary state Oregon, who the 
custodian the seal the State virtue his 

That the foregoing tabulated statement is th: 
idential clectors at a general election held inand for the State of Oregon on the 7th 
day of November, A. D. 1876, as opened and canvassed in the presence of his excel- 
lency L. F. Grover, governor of the said State, according to law, on the 4th day of 
December, A. D. 1876, at two o'clock p. m. of that day 


result of the vote cast for pres 


, by the secretary of state 

That the res gesta that the appointment the State the 
manner prescribed the Legislature thereof; the muniment 
that the constitutional foundation right. That 
which constitutes the investiture the State upon the party 
his and character. All else mere 
tion all else mere proof, prima facie conclusive the law makes 
express terms, and not otherwise; and scrap law, iota 
word has been quoted give effect any 
tion other than that which according the principles the com 
true until confronted with the fact false, just the 
allegation diminution error mistake, certiorari, the court 
may order the original andcompare with the alleged copy. 

That this certificate provided section made the see- 
retary state, containing lists the names the electors elected, 
has other greater effect than that have ascribed it, and 
not the nature warrant required law enable the parties 
named therein proceed the execution their office, appar 
ent from the the statute and from the whole purview 
and meaning the constitution and the laws. 

Now, Mr. President, leaving the parties stand upon that 
ment proven that way, making manifest that fact, which the 
constitution and laws Oregon constitutes their appointment, 
the very appointment their oflice electors, let examine for 
while its 

The certificate the governor, which intruded 
here argument substitute for that canvass, under pretense 
being that canvass. This certificate certiticate the governor. 
attested, sure, the secretary state, but only witness. 
not the certificate the secretary state; not the declara- 
tion the canvassing officer. conforms particular with any 
statutory requirements affecting the declaration the result the 
sure, purports give the names three persons 
with the number votes received dees not state that 
they are the persons that had the highest numberof votes cast that 
election, and interpolates conclusion law—at least that 
admissible inference from its face—incorporating the jadgment the 
governor upon law, when, according these statutes, 
did anything all, could only certify the And 
the functions canvassing boards upon that matter, beg call the 
attention the tribunal decision the case rs. Kirt- 
ley, Ben read from page 524, from decision Judge 
Marshall, Kentucky, the point which was that canvass 
after election had been made the proper canvassing board 
wherein the facts shown were contradicted the result declared, 
and the court held that the facts shown were taken the au- 
thority rejecting the incompetent and unwarranted and unauthorized 
declaration made the canvassing oflicer inconsistent with the facts 
which had certitied to, saying: 

And if the consequence stated be regarded as a decision— 

That is, consequently entitling him the election 
or a certificate that Kirtley is, 


on the ground of the majority stated, entitled tothe 
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lice, it is nnanthorized and illegal, because upon the facts found and stated by 


off 
the board Kirtley had net a majority of the Jegal votes given, and his tithe could 
not be ma out either by adding to his votes others not given or by taking from 
N otes admitted to be legal and actually given for him. If the board had 
a t »anything with the 2 votes not given, surely it was to have added 
them to t Al of Kartley But although this would have made a majority, it 
would not, as we have seen, have entitled Kirtley to the oftice And they might 
just as well and with equal effect have made the majority in correcting the vote 
improperly set down for Newcum when it was given for Kirtley, by taking 2 
from Newceum and adding 2 to Kirtley on that account, as to have made it as they 
have done, by subtracting 11 instead of 9 votes from Neweum, when from 
their own showing 9 only should have been subtracted. Or they might as well, 


after finding that Neweum had a majority of 1 of the legal votes given, have gone 
on to say and subtracting 2 legal votes from Newcum gives Kirtley a majority of 
1 vote, consequently entitling him to the certificate of election.” The subtraction 
of the 2 votes, for a reason not only insuflicient but actually excluded by statute 
from all influence in the calculation, is just as illegal as the subtraction of them 
without any reason at all 

The case, then, as appearing upon the face of the document exhibited by Kirtley 
to establish his right to the ollice, is substantially this; that the beard, tioding that 
Neweum has a majority of lof all the legal votes given, illegally subtract from 
his poll 2of the legal votes given for him, and thus preduce an apparent ma 
jority of 1 vote for Kirtley ; consequently, as they say, entitling him to the cer 
tificate. And the question is whether the court to which this document was pre 
sented as evidence of Kirtley’s right to be sworn in as its clerk was bound by this 
argumentative conclusion, contradicted by the facts established by the document 
itself, and manifestly based upon an illegal and arbitrary calculation. We say that 
this conclusion is no more authoritative when based upon a palpable violation of 
the law of the land directly applicable to the subject, and about which there can be 
nomistake or difference of opinion, than if it had been based upon a palpable viola- 
tion of the plainest rules of vulgar arithmetic; that, the document being offered to 
the court as evidence of the right involved in the motion and for its consideration 
in determining the right, it was the right and duty of the court to consider the 
whole document and to determine the right as upon the whole document and the 
law arising thereon, as it appeared to be for one or the other party ; and that if the 
conclusion had been expressed in the most formal terms, that “ consequently,” 
(that is, in consequence of the majority assumed or produced in the mode actually 
pursued.) “it was adjudged by the board that Kirtley was duly elected and was 
entitled to the office of clerk,” still, as the same document disclosed the process by 


which this conclusion was arrived at and showed conclusively that it was in direct 


contradiction of the facts found and a palpable violation of the law applicable to | 


them, it was the right and duty of the court to disregard the concluding jadgment 
as illegal and void, and consequently insullicient to entitke Kirtley to the oilice. 


Now, with respect the this withont reading 


able reading, ask your honors remember what you are all familiar 
with and that the language and reasoning Chief-Justice Mar- 
draws the distinction between the appointment and the evidence 
that appointment and points out the cases where the commission it- 
self is the appointment and where the delivery is not essential, and 
also the case Howard, The United States vs. Baron, from 

The transmission of the commission to the officer is not essential to his investi- 
ture of the office. Lf, by any inadvertence or accident, it should fail to reach him, 
his possession of the oflice is as lawful as if it were in his custody. It is but evi 
dence of those acts of appointment and qualification which constitute his title, 


and which may be proved by other evidence, where the rule of law requiring the 
best evidence does not prevent 


Upon the authority officer whose sole duty certify 
the facts which constitute result without inquiry into the right 
the party, into his into his eligibility, ask atten- 

The relator has been appointed since the Ist day of January, instant, a commis 
sioner of deeds in the city of New York. On presenting himself before the clerk 
of the common pleas of New York to take the oath of office, the clerk refused to 
administer the oath, on the ground that the relator was a minor within the age of 
twenty-one, and therefore incompetent to hold the office. The relator applies for 
a mandamus directing the clerk to administer the oath. 

Chief-Justice Savage says: 


A minor and an alien areineapable of holding a civil office within this State, (1 Re 
vised Statutes, 116, sec. 1;) but it is net the province of the officer to whom appli 


cation is made to administer the oath of office to determine whether the person | . ; ” 
| the committee of management 


presenting himself is or is not capable of holding anoflice. It is the duty of such 
officer, on the production of the commission, to a nistertheoath. If an appoint- 
ment has been improvidently made, there is a legal mode in which it may be de- 
clared void, Let analternative mandamus issue.— 3 Wendell’s Reports, 437, 433. 


And yet why should not the the court common pleas 
the State New York, who, presume, takes the oath support the 
constitution the State New York and the Constitution the 
United States, whenever incompetent person applied him 
inducted into and required clothe him with that 
without which cannot act, why should not, imitation the 
example Fayette Grover, the governor Oregon, constitute 
himself the guardian the Constitution the country? Why 
shonld not assume also the same right, the same duty under- 
take exercise which, not given him statute, 
yet belongs him the natural and guardian the con- 
stitutional liberties the country, and any act which 
may called upon perform, and which may necessary 
put into office incompetent, ineligible, and incapable person 

Why, Mr. President, particular does this certiticate the 
governor Oregon conform any respect either the statutes 
the canvass; does not profess be. not list the 
electors; does not profess be. not declaration the 
because not that but the secretary 
state is; and might well claimed that the attesting wit- 
ness deed party its covenants, and that Mr. Chadwick 
attesting this certificate has that contradicted that which 


had right contradict, and which has certified under 


coustituted three persons, not less and the Constitution 


great seal the State, and which constitutes the 
only binding result that canvass. 
But, Mr. President, let suppose moment that this 


al 


what legal consequences declares that William 


is 


aforesaid for the State Oregon.” Suppose now moment 
the governor had aright make that declaration, and that had 
right make this form; let see what the result They 
Odell, Cartwright, and Cronin constituted the college 
has been said forcibly one the contestors our side, that 
body composed these individuals who are required 
consult, deliberate, act conjunction. They cannot each 
college,even according the maxim the civil can only 


Is 


United States college electors can composed any less 
ber, because they must equal each State’s Senators and 

sentatives, and each State one Representative 
least three persons meeting together, consulting together, 
ing together, voting There seems have prevailed 
contrary impression Oregon, and that that one them 
meet himself. beg upon that point, the only case that haye 
case Sharp vs. Dawes, decided the court appeals 
reported the January number the Law Reports this year, 
the Queen’s Bench division, page 26. 

was an— 


u 


Appeal from an order of the Queen's Bench division making absolute an order 
to increase the amount of a verdict for the plaintiff. 

At the trial it appeared that the Great Caradon mine was a mining compan 
Cornwall, carrying on business on the cost-book system. The company had oti 
in London, and on the 22d of December, 1274, a notice was duly given that a 
eral quarterly meeting of the shareholders would be held on the 30th of Dec: 


i | at the London offices for the purpose of passing the accounts, making a ca 
what nevertheless there were more time should think very 


ceiving a report from the agent, and transacting any ordinary business of | 
company. 

The only persons who attended at the time appointed for the meeting wer 
secretary, G. Sharp, aud one shareholder, R. LL. Silversides— 

The secretary not being member the 
who held twenty-five shares. A circular was then sent to the shareholders 
the accounts and the following notice: 

“ Ata general meeting of the shareholders, held at 2 Gresham buildines, las 
inghall street, London, E. C., on Wednesday, the 30th day of December, 157) 
suant to notice, R. H. Silversides in the Chair. The notice convening the mect 
having been read, the minutes of the last meeting were confirmed.” 

“The financial statement ending the 22th of November, showing a balance of 
£83 Ils. 6d. against the shareholders, having been read, it was 
* Resolved, That the same be received and passed. 

“Captain William Taylor's report having been read, it was 

“ Resolved, That the same be received and passed, and, together with the finan: 
statement, be printed and circulated among the sharcholders. 

* Resolved, That a call of 4s. td. per share be now, and is hereby, made, payable t 
the secretary, and that a discount of 5 per cent. be allowed if paid by the 25th of 
January, 1875. 

Resolved, In consequence of the death of Lieutenant-Colonel W. T. Nicolls, and 
until the appointment of a shareholder to act in his stead, that all checks be sigued 
Mr. Silversides and Mr. Granville Sharp jointly. 

“R. H. SILVERSIDES 


Chairman 


“Resolved, That vote thanks given the chairman. 
“GRANVILLE SHARP, 
* Secretar 
There was rule the company varying the requiremehts the 
act, ($2 and 33 Viet., ¢. 19.) By rale 4: 
‘The secretary shall call a general meeting of the shareholders once in every 
three calendar months, to be held at such time and place as shall be appointed by 


The defendant, one of the shareholders, refused to pay this call, and the action 
was brought against him in the pame of the secretary for the amounts due ona 
previous call and on this call. 

Judgment was given for the plaintiff for the amount due on the previous call 
with leave move increase the amount due the second call. 

Lord CoLeriper, chief-justice. This is an attempt to enforce against the «de 
fendant call purporting have been made under the Stannaries act, 
Of course, it cannot be enforced unless it was duly made within the act. Now 
the act says that a call may be made at a meeting of a company with special 
notice, and we must ascertain what within the meaning of the act is a meeting 
and whether one person alone can constitute such a meeting. , It is said that th 
requirements of the act are satisfied by a single shareholder going to the pla 
appointed and professing to pass resolutions. The sixth and seventh sections ol 
the act show that there must more than one person present 
the word “ meeting” prima facie means a coming together of more than one per 
son. Itis, of course possible to show that the word “meeting” has a meaning 
from the ordinary meaning, but there is nothing here to show this to be the case 
It appears, therefore, to me that this call was not made at a meeting of the com 
pany within the meaning the act. The order the court below must 
versed. 

Metusn, L. J. In this case, no doubt, a meeting was duly summoned, but only 
one shareholder attended. It is clear that, according to the ordinary use of the 
English language, a mecting could no more be constituted by one person than a 
meeting could have been constituted if no shareholder at all had attended. No 
business could be done at such a meeting, and the call is invalid, 


Mr. MERRICK. Permit ask Suppose there had 
been dispute about the regularity the appointment 
and two them had died 

Mr. MATTHEWS. the vacancy would have tilled 
some provided the Legislature. They did not 
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ELECTORAL COMMISSION. 


were there their places. But this gentleman, Mr. Cronin, accord- 
ing his own statement what occurred that time, did not act 
with the others and went and appointed two more 

Mr. Commissioner says his that they 
refused act with him. 

Mr. MATTHEWS. appointed two their 
stead. Now, Mr. President and gentlemen, take that one 
lege Which necessarily consists three not capable himself 
instituting any action, and that the action quorum majority 
the body, the record whose action before us, who certify that 
they having ascertained the existence vacancy went fill it, 
taken the conclusive and legitimate account the pro- 
ceedings the body. support the conclusion based upon 
this argument, refer with satisfaction the decision the supreme 
court the Oregon, cited learned friend, Judge 
last evening. That was the case where the prosecuting attorney 
having accepted under the Government the United States, 
which was incompatible according the laws Oregon with the 
Which had previously exercised under the laws Oregon, 
the governor Oregon another person district at- 
torney upon the ground that had ascertained and declared va- 
cancy consequence the ineligibility the occupant, 
his incompetency continue hold the that case, 
the law Oregon, the governor authorized fill vacancies, and 
upon the that the person authorized fill vacancy has 
the power ascertain and determine and declare the existence the 
facts constitute vacancy, that judgment these two elect- 
ors, Who, the terms the statute Oregon, were the per- 
sons who had power fill vacancies, had the right also ascertain 
and declare the existence those facts which constituted law 
vacancy. 

under the laws Oregon constitutes the electoral col- 
lege. friend the other side who addressed the tribunal last 
evening expended some time and strength undertaking demon- 
strate the application the maxim noscitur sociis that the 
enumeration the particular instances vacancy that section 
the statute which authorizes the body till the vacancy excludes 
the idea the words “or otherwise” expressing any other than 
those like class. limits, therefore, what constitutes va- 
the facts transpiring since the date the 
popular election. think that such statute, where the object 
that the substantial rights the State keeping the 
full number which entitled its electoral college, order 
that its just influence public affairs may not diminished any 
the and casualties life, requires that such rule, 
such maxim, such limit applied its interpretation that is, 
the other hand, interpreted large and liberal sense for 
the promotion the object which the statute had view, and that 
the furnishing the body the electoral college the means, the 
opportunity, the power fill vacancies their body which the 
day when they meet are ascertained have fully and 
completely the Legislature itself any means could supply. 
Certainly there reason why, its application state 
things, the ordinary, plain, and common-sense meaning the terms 
should wrested the application any artificial 

But without dwelling that beg call the attention yourself, 
Mr. President, and the tribunal one two authorities the point 
that such claim have existed inthis case may and 
declared. tothe case Stevens vs. Wyatt, Ben Monroe, 
542, where was expressly held that the election ineligible can- 
didate,(the very point made here,) far from aminority can- 
didate, created vacancy,a vacancy initio, from the commencement 
the term: and with reference the case The Commonwealth 
Peansylvania State Reports, 513, and large number 
similar cases, only necessary point out this fact show their 
want application this argument and that is, that these cases, 
notably the case Pennsylvania State Reports, the facts were that 
there was incumbent the oflice virtue previous election 
holding over under astatute that effect until his should 
elected and qualified. The successor was elected, but died before 
was qualified and before the commencement the and 
because express statute the already held over was ad- 
judged that there was vacancy because there was existing 
incumbent. 

Mr. Commissioner EDMUNDS. Under the statute would hold 
until his suecessor was 

Mr. MATTHEWS. Until elected and Inthe opinion 
the judges Dinslow, Maine, 597, the judges the supreme court 
Maine certified the governor the exact state the case fur- 
nishing the ground for the opinion which maintain, that, majority 
the votes election having been canvassed for man already 
dead, the judges held that there was vacancy the oflice beginning 
with its term and entitling the governor appoint. 

have already referred last evening, which took place 
between brother Hoadly and myself, the Claiborne and Ghol- 
case, Which valid precedent the point. What was that? 
the interim between the expiration the term member 
Congress the expiration the Congress itself the March 
and the period provided the laws the State for the regular 


tion biennially, the case extra session being called, there 
vacancy the representation that State the House Repre- 
sentatives which under the Constitution the United States 
filled, and was filled that case election held under proe- 
lamation the governor calling for eleetion fill 
The two members sent were admitted the extra session the 
Twenty-tifth Congress; and afierward the resolution was 
only rescinded far adjudge that they ought not have been 
admitted members for the entire term, but only till that 
until regular election under the statutes the State the full term 
could tilled. 

Now call attention another congressional precedent Flan- 
ders and Hahn, Thirty-seventh Congress, third session, which there 
was report Mr. Dawes, chairman the Committee Elections. 
Flanders and Halin claimed have been elected members the 
House Representatives from Louisiana. The law that State, 
entitled act relative elections,” approved March 15, 1855, pro- 
vided : 


Sec. 33. Be it further enacted, dc., That in case of vacancy, by death or otherwise 
in the said office of representat 
duty of the governor, = proclamation, to cause an election to be held according to 
law to fill the vacancy. 


ive, betw en the general elections, it shall be the 


General Shepley, having been appoiuted military governor the 
State, the November, issued his proclamation or- 
dering election for members Congress the first and second 
congressioual districts, held the December, The 
objection was made debate that the was void, because, the 
time for the regular election having passed without one being held, 
there was vacaney occasioned death otherwise which could 
Dawes, reply, said 

W here the time prescribed by the regular law for the election of a Representative 
to Congress passes, for any reason whatever, and there is nobody in oftice, there is 
a vacancy which the governor of a State is required to fill. I think the office is 
quite as empty with nobody in it as if somebody had been in it a part of the term 
and then died. ‘The House has passed upon that question heretofore Phe ques 
tion was up for discussion in this Hall in one of the Virginia cases, and the point 
was taken by the claimant in the House that there could not be a vacaney unless 


the oftice had been once tilled ; but the House thought otherwise, and I think the 
House was right. 


The claimants were admitted. But, Mr. President and gentlemen 
the Commission, hardly worth while hunt for authority 
this point when it is so near at hand in the State of Oregon itse If, 
for that State has undertaken statute what shall consti- 
vacancy. The very text the statute which prescribes the 
mode for the election of presidential electors, title 6, seetion 4%, 
enumerates the instances which shall constitute They 
are: 

1. The death of the incumbent 

His resignation. 

3 His removal. 

4. His ceasing to be an inhabitant of the district, county, town, or village for 
which he shall have been elected or appointed, or within which the duties of his 
ottice are required to be discharged. 

5. His conviction of any infamous crime or of any offense involving a violation 
of his oath. 

6. His refusal or neglect to take bis oath of office or to give or renew his official 
bond, or to deposit such oath or bond withig the time preseribed by law 

7. The decision of a competent tribunal, declaring void his election or appoint 
ment. 

Now, it is argued on the other side that this cannot apply because, 
the case Watts, the supposition that was ineligible the 
time his original appointment, there was decision compe 
tent tribunal declaring void and yet the 
other side have argued that the governor had the right declare his 
election void and that that was the decision competent tribunal. 
then whether the consequence does not from this 
statute that, instead electing the minority candidate, merely 
created 

But, Mr. President and gentlemen the Commission, there an- 
other view take, much stronger and entirely has 
been argued—it must argued order sustain the claim made 
ineligible candidate under the Coustitution void, void initio, void 
virtue the constitutional tbat they base the 
right the minority candidate, because they say that man ineligi 
cannot take it, cannot hold it; that the attempt abortive; that 
null and yoid; other words, that ineligible candidate actu 
ally elected cannot become incumbent; and the gentlemen inter 
pret interpolating the word incumbent” throughout 
all its provisions. so; establishes proposition. What 
then? “The decision tribunal declaring void 
his,” that is, the “election appointment.” Then 
man can incumbent, although his election appointment isvoid! 
other words, this statute recognizes the law and the fact that 
bitions establishing for office not necessarily execute 
themselves otherwise than through the judgments of competent tri- 
bunals; notwithstanding the incapacity, may 
the oflice, and his holding that office not legal and valid 
fills with his natural person and capacity completely 
was invested with all lawful power until becomes vacant either 
the decision of a competent tribunal declaring the nullity of his orig- 
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inal appointment his getting out the way some other 


Now, if, notwithstanding the void, ineligible 
may put into occupation the oflice until 


creates vacancy under that statute, ask all reason and 


petent 

said that this title only applies vacancies occurring 
State offices and cannot held toapply the case the office elect- 
or. Mr. President and gentlemen, even the supposition that 
refers primarily elections held under the State constitution 
and the authority the State, nevertheless the reference the other 
title, which has express directions concerning vacancies the elect- 
oral body and mode them, must construed, because 
pari materia, the that when you come understand 
what the legislature meant vacaney otherwise” 
the electoral body means vacancy occurring any one the 
ways which law vacancy may created reference State 

‘There stands the express terms and letter the 
very statutesof the State Showing have been 
ineligible candidate, admitting his election have been utterly 
void, still was the person declared duly elected because had the 
highest number votes; and notwithstanding his ineligibility and 
notwithstanding the his election, was capable under 
the constitution and being inducted into the 
holding until resignation the decision competent tri- 
bunal ousting him from should declared; and 
majority the electoral colllege plurality votes, and not the 
solitary voice Cronin, were called into being and into and 
had power fill the full measure constitutional right the 
number votes which the State Oregon was entitled. 

must confess, Mr. President and gentlemen, that was little 
surprised the view which learned (Mr. Hoadly] took 
about the condition the law England and this country the 
subject the votes cast for ineligible candidate. Iknow 
that has given far more industriously his attention the collee- 
tion cases that subject than have, for confess that never 
regarded quite worth while trace out detail the history 
judicial decisions that subject. was satistied with general 
knowledge derived from examination few and from the 
tendency the reasonings which lie the foundation the true 
doctrine the subject. 

The PRESIDENT. there any difference between vote cast for 
ineligible candidate and blank 

and mouse, between live man capable, the natural exercise 
his functions, doing the thing which the law puts upon him, 
mere nothing. 

A man’s a man for a’ that. 

may put into oflice, and nobody objects can exercise the 
functions the office and discharge its duties, and every single act 
has just much vitality and was the most 
furnished man the law for the performance all its 
low that point refer moment case that intended 
refer to, decision and opinion Chief-Justice Chase the 
Griflin case, for the purpose enforcing what believe 
the true doctrine this and that is, that without 
tion declaring the consequences the casting votes for ineligi- 
ble man, under such there power the Consti- 

the fourteenth amendment the Constitution certain persons 
were declared disqualitied hold certain and judge 
the State Virginia within the prohibition,the actual incumbent 
the prohibition has that blighting and paralyzing 
efleet which seems attributed some, executes itself 
the moment comes into force upon the state things just they 
And the doctrine true every act done this judge after 
the adoption that fourteenth amendment became utterly null and 
void, provided always be, claimed, the legal consequence from 
the doctrine that ineapable person holding office makes all his 
acts invalid. this case was said invalidate the sentence 
acriminal who had been adjudged the penitentiary 
this judge while Judge Sheffey. What call special at- 
tention that Chief-Justice not content with referring 
the general principle and the decided cases—which are just nu- 
merous asali the disqualifying actsand statutesof Parliament Great 
Britain passed during the time civil war—but arguing case upon 
our own Constitution, goes show illustrations what his opin- 
1S, 

Mr. Commissioner THURMAN. From what you 

Mr. Johnson’s Report, so-called, Chase’s De- 
cisions, page 425. 

Mr. Commissioner GARFIELD. Circuit court Reports? 

Mr. MATTHEWS. The circuit courts Virginia. 


sense whether cannot voluntarily create vacancy do- 


| Instructive argument and illustration of this branch of the case might iy 
= d from an examination of those provisions of the Constitution ordaining 

| person sh il be a Representative or Senator or President or Vice-President 

} P iving certain pre-preseribed qualifications These provisions, as well as t 

whic Y ordain that no Senator or Ke prese ntative shail, during his term of s 

| be appointed toany oflice under the United States ander certain cireumstan 
that no person holding any such office shall, while holding such office, be a my 

| of cither House, ope rate on the capacity to take oftice. The election or ayy. 
ment itself is prohibited and invalidated; and yet no instance is believed too 
where a person has been actually elected, and has actually taken the office, not) 


stending the prohibition, and his acts, while exercising its functions, hay; 
held invalid. 


been 


It results from the examination that persons in office by lawful appointment or 
election before the promulgation of the fourteenth amendment, are not removed 
therefrom by the direct and immediate effect of the prohibition to hold ottice oo 
tained in the third section; but that legislation by Congress is necessary to y 
effect to the prohibition, by providing for such removal. And it results f 
that the exercise of their several functions by these officers, until removed 


suance of such legislation, is not unlawful. 

page 421— 

In the judgment of the court there is another, not only reasonable, but very 
clearly warranted by the terms of the amendment, and recognized by the legisla 
tion of Congress. The object of the amendment is to exclude from certain o 4 
a certain class of persons. Now, it is obviously impossible to do this by a si ‘ 
declaration, whether in the Constitution or in an act of Congress, that all persons 
included within particular shall not hold for, 


nature of things, it must be ascertained what particular individuals are embraced 
by the definition before any sentence of exclusion can be made to operate 
accomplish this ascertainment and ensure effective results, proceedings, evids 
decisions, and enforcements of decisions, more or less formal, are indispen 
aud these can only provided for Congress. 


ir. President and gentlemen, certainly reasonable suppose 
that such ought the construction. 

Mr. Commissioner wish ask question. Where 
his acts are held valid third persons, could the office the 
time held vacant? 

Mr. MATTHEWS. No,sir, itisnot vacant. office, acting 
facto the not vacant. 

Mr. Commissioner MORTON. question whether, holding the 

Mr. MATTHEWS. Yes, the office was Then 
there officer there. But the very point this decision that 
although ineligible hold, though incapable take, though pro- 
hibited the constitution from continuing nevertheless 
geant and Rawle, which was read the court the Louisiana case, 
the case the director the Bank Washington. 

Mr. Commissioner GARFIELD. What was the decision 
Justice Chase that case regard the judgment agaiust 

Mr. MATTHEWS. upheld the judgment and remanded 
prisoner, being application for habeas corpus discharge hiin 
the ground the invalidity the sentence. The case Ser- 
geant and Rawle, 413, Baird vs. The Bank Washington, which 
argues the question length, states that— 

This principle colorable election holds not regard the right 


tion, but also of being elected. A person indisputably ineligible may be an ollicer 
de facto by color of election. 


vou 


was the point, however, referring little more large 
the question about the power the Constitution 
reference these prohibitions. was urged argument 
occasion that such legislation was needed the case these pro- 
hibitions, was shown the analogy certain other prohibitions, 
as, for instance, was said that there was prohibition upon the 
States against emitting bills credit; the States are prohibited 
from passing any post facto laws, any laws impairing the obli- 
question itself was its own answer, what legislation was ever needed 
execute those provisions the Why, Mr. President 
and gentlemen, the question proves proposition, because there has 
been legislation those provisions, and without they 
conld not executed to-day. For instance, what the sole examp!e 
the execution that constitutional prohibition against the 
States impairing the obligation contracts? Itis neverexecuted ex- 
cept when arises judicial question between private persons. 
the State which resides has discharged him from his obligation. 
demurs the defense, and the carried, virtue 
judiciary act Congress, tothe Supreme Court the United States 
from the decision State order determine that ques- 
tion, and they determine it, because the Supreme Court, having 
become vested that act Congress with jurisdiction and the 
power try cases and equity arising under the onstitu- 
tion and laws the United States, bound doctrine that the 
Constitution the United States the law that case enforce 


judicially but the court had never been empowered act 
act Congress, could not have executed that provision the 
Constitution. 

Mr. Commissioner BRADLEY. Could not members Congress 

Mr. MATTHEWS. Only that provision the Constitution 
which makes each House the judge the elections, returns, and 
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its own members; and not executed any 
than depe ndent the political will and power each 
each House could, detiance the Constitution, with- 
out any means preventing it, adinit ineligible member its 
Where the power execute the Constitution against 
House chose admit incompetent person, incapable 


n? 

, President, just think of it. 

wit previous legislation, without any indication the will 

people State because some man holding insignilicant 

nown trust profit under the United States, violation 
the provisions the has been voted for eleetor. 

Non constat but that Congress the execution its power legis- 
late to carry into effect those provisions of the Constitution might 

withhold any such consequence that. They might legislation 


prevent such appointments, anticipate them, impose penalties for the 


but that the American Congress has yet come 
being that, deliberately called upon legislate that behalf, 


would impose the penalty disfranchisement upon State because dence the first offer the objectors No. 


had been voted for who was incapable exercising the 


othee, 

Mr. Commissioner BRADLEY. Your position, then, that one 
but the regularly constituted authorities have jurisdiction and can 
oust ineligible person who has been elected 

Mr. 
tained upon evidence, any rate there must some 
vided law into the question and decide it, whether judicial 
or otherwise, 

Mr. President, have sufficiently argued all the points arising 

his case that which require the attention that 
give, and leave the remainder the argument made 
the distinguished gentlemen with whom have the honor act 
liar nature the question, aware the peculiar constitution 
the tribunal. perfectly well apprised that this not or- 


dinary litigation, that controversy involving party passions, 


party prejudices, personal interests, and public interests. have 
endeavored the course what has seemed considera- 
ble nevertheless possess soul patience. have 


tion the admissibility this evidence. 


the question pending before 
received outside 
| President of the § 


proposed now this case, 


sir: because there must tribunal 


not from the beginning until now argued proposition 


that not believe sound and have not 


defended any position which not since ‘rely believe not only 


defensible, but worthy being defended. not stand here 


counsel for any party person. Mr. President 
and gentlemen, have endeavored stand from the beginning, 
the attitude man who stands great constitutional and legal 
nothing whatever for the popular ery and clamor 
that may anybody with loud trumpets pro- 
the East and the West and the North and the South. 
with what have said attempted say, except that 
satistied, and shall ever remember hereafter with grateful recollec- 
tions shall able attribute any word that have uttered 
the safety not only believe our constitutional form govern- 
ment, but doctrines which lie the foundation all possible gov- 
ernment. 

This idea that any man and every man, whether his 
individual capacity his official character with certain 
bounds for his power, has right step out his sphere any 
moment when his party interests his personal any 
other motives may call him what considers the execution 
the high act conserving and preserving constitutional powers 
and rights, irrespective merely his intluence morally 
asa this idea which has pervaded the action this 
aseribe the best, the highest motives, and God 
only wish were true that could ascribe any such motives, 
the supposition that the governor limited law 
the performance certain strictly defined and well-understood min- 
isterial duties, can upon his own mere the idea that there 
something resting his conscience behalf the great 

the Constitution, take upon himself functions and powers which 
belong him, which have been denied him, simply 
confuse all the boundaries and political divisions government; 
unite the the judicial, and legislative powers 
society hand; and the wisest statesmen who framed the 
foundations our Government warned the time the adoption 
our Federal Constitution against that very consummation and 
they had right the work their hands, guided 
they were divine wisdom the establishment our present 
form government under our model Constitution the best ex- 


comes shall have the inform 


uple the world had ever seen that deliberate division and entire 


definition the boundary between the departments government. 
was the very definition and esseuce personal and politic free- 


Mr. Commissioner STRONG. Mr. President, very apparent from 


has taken that the wholetime allotted the think myself they ought have 


counselon each side likely consumed before come ques- 


Already on the part of the 
have 
hours have 


object 


and 


ors to certilicate No. L two hou 


the other side nearly twe been consume 


land yet 
her there is any evidenceto be 
awkward 
in, if it is admissible, 


of the certifi 
senate. 


ates andl papers st 
This likeiy prod 
state ofthings. like have theevidence 
before the counsel yet speak the argument which shall 
them; and move you, sir, that the evidence de- 
seribed the first item the offer which was made last 
received subject the decision the Commission its 
legal efiect, and if there be any ¢ videnece on the other side which is 
intended this, that that also received this stage 
the procecdings, before the who are conclude the ar- 
gument shall commence the argument. 

Mr. Commissioner GARFIELD. You refer to the 
printed offers, Judge STRONG? 

Mr. Commissioner STRONG. 


The 


1 


evenlng 


first offer in the 
The first offer. 
motion Judge STRONG that the evi 


be now received, subjec t to its legal effect. 
Mr. EDMUNDs. any 
point. 
Mr. Commissioner STRONG. 


ssioner the same 


evidence on 
Certainly, any evidence the same 
point that may offered the other side upon the condition, 

The PRESIDENT. The question the motion that form. 

The motion was agreed to. 

Our witnesses attended all day 
whether they are ready, and 
yesterday. 
accessible. 

Mr. MERRICK. have not 
been returned to our subpoena. 

Mr. Commissioner MORTON. The Postmaster-General 
and told could not remain but would come 
telegraphed for. 

Mr. EVARTS. have doubt quite only 
wished for any apparent 

The PRESIDENT. understand that there neces 
sary delay. The question addressed counsel for objectors 

Mr. MERRICK. 1 presume we are, We issued yesterday a aub- 
pena duces tecum, suppose the return made. be. 

The that fact, and report without delay, 
you please. 

Mr. Commissioner MILLER, (to Mr. MERRICK.) 
tain papers, which were ordered 


Mr. MERRICK. You ord 


Salhe 


Mr. President and 
and 
now 
that Mr. Tyner, the 

was last evening and all day 


were 
al 


yet learned whether answer has 


n 


Of course we 


You asked for cei 
furnished 
the papers furnished, and pre- 
sume the papers have sent here; know. request 
had been previously made, one the objectors, the Department 
give certified copies those public records used this in- 
vestigation, the hope that having hand any delay might 
avoided; but the Department refused give the papers until re- 
quired by a subpena. 

Mr. Commissioner TILURM 

Mr. MERRICK. There asked for the 
and the court gave order that the papers should furnished 

Mr. Commissioner Was that 

Mr. MERRICK. That suppose 

The PRESIDENT. The Secretary will 

Mr. Commissioner 
last evening with the 


The PRESIDENT. 


Did you not issue 


served yesterday ? 
was served, but the See retary not 
for. 
ostmaster-General Tyner was here 
papers. 
have sent for the and the 
ition. 
Mr. MERRICK. The papers were placed, the per 
court, the hands the proper ofiicer this tri 
not not know. 


nission of th 
bunal to be served 


hether they have been served 


Mr. Commissioner MILLER. Who was the proper oflicer serve 
the papers 

Mr. MERRICK. presnme the Marshal. 

Mr. Commissioner MILLER. Mr. Reardon here, 
tells served the process the Postmaster-General even 
ing this room. 

Mr. MERRICK. It has been served, then ? 

Mr. EVARTS. would have been attendance the opening 
this Commission this morning had not been arranged 
business to procee “Ll otherwise. 

Mr. Commissioner MILLER. understand there was 
duces tecum asked for or served. ‘These ge ute men asked for an order 
| for the production of certain papers which I saw the President sien 


seen “* this time whether that 


paper Was produc ed. 
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EVARTS. Whenever the Postmaster-General comes, think 

with him all the papers that are desired either side. 
THURMAN, move that the Commission take 
until one The here that time. 
MILLER. think half hour would long 


Mr. Commissioner GARFIELD. think the Postmaster-General 
has been here this morning and suppose twenty thirty min- 
utes can have the papers. here sooner than 
move to amend by making the time half past twelve. 

Mr. Commissioner THURMAN. That only twenty 
will say till quarter one, then. 

Mr. Commissioner will that. 

The PRESIDENT. moved that the Commission take recess 
until quarter one 

The motion was agreed to at twelve o’clock and ten minutes y. m. 

The Commission re-assembled twelve o’clock and forty-tive min- 
utes p. 

The PRESIDENT. The Commission ready receive the evi- 
dence the first offer, subject all questions its legal 
effect. 

Mr. MERRICK. Mr. President, we offer a duly certified copy of the 


Yam Hill, State Oregon, issued the 7th February, 

This paper, the court please, satisfactory enough 
being copy, but does not prove itself copy. The Post- 
master-General attendance here with these papers under sub- 
duces and can produce them witness and also give 
evidence concerning the facts, necessary. 


Phe PRESIDENT. Are they not certified ? 


Mr. EVARTS. They are not certified not 


They are doubt copies, excepting that they should come part 
the testimony of the Postmaster-General, Mr. Tyner, it seems to me. 

Mr. MERRICK. the other side object the evi- 
dence? 

Mr. EVARTS. have stated exactly position. 

will be therefore received. 

Mr. Commissioner not these copies 

Mr. They are not have said they 
not prove themselves, 

The question is, Evarts, whether vou ob- 


ject the papers. 


Mr. this the Commission, that the Postmas- 
ter-General should produce them here under his and he, 
therefore, should the witness produce them. make 
objection, however. 


Mr. MERRICK. did not issue for him. 


order get certified copies papers from his 
not certified them you caa have them certified. I am sorry for t} 
de] lV. 

Mr. MERRICK. Iso understand rights, and with that unde; 

The PRESIDENT. The can verify them 
five suppose. 

Mr. EVARTS. the Commission passes the question that 
Postmaster-General not the proper party witness 
these papers, then will waive the not wish 
cause delay trouble. only point that the 
eral must have the proper opportunity. 

The PRESIDENT. the opinion, Mr. Evarts, that the 
other side have aright certified copy from the 
eral under the order already issued, and Judge MILLER 
me. 

Mr. EVARTS. willing that should treated were 
a certified copy. 

The Very well, then, will received. Let the 
next paper offered. 

Mr. MERRICK. The next paper that offer evidence 
commissionof Henry postmaster Fayette, inthe county 
Yam Hill, State Oregon, issued the January the 
reciting that— 

Whereas on the 234 day of November, 1876, Tenry W. Hill was appointed post 
master at La Fayette, county of Yam Iill, State of Oregon; and whereas he « 


on the lith day of December, 1876, execute a bond and has taken the oath of otfic: 
as required by law, know ye, &c. 


Mr. Commissioner that one the which the 

necessary for toobject this last not material, for 
all these objections are reserved. 

The PRESIDENT. Under the words the effect.” 

Mr. Commissioner Have you any evidence that 
was the successor Nothing appears this paper show 


that was the Watts. 


The PRESIDENT. The paper will received. The objection 


goes to its effect, I understand. 
Mr. Commissioner Mr. Evarts make 
the point that the present condition incompetent 


prove the fact stated if, but willing that should come sub- 


ject to that question, 

The that question. 

Mr. take the stated Mr. Commissioner 
EDMUNDS somewhat from the character the objections 
stated the President. Mr. Commissioner understands 
the objection matter form. The President understood 
had subpana duces applied for duly certified copies 
these papers,and the Commission ordered the duly copies 
to be furnished, and these have been placed im my hands. 

PRESIDENT. Under the order? 

Mr. MERRICK. Under and response the order the Com- 

Mr. EVARTS. doubt their authenticity. All 
mitted was that their proper production proof should through 
the witness who brought them copies, they not proving themselves. 

Mr. MERRICK. that insisted upon objection, and the 
authentication not sufliciently formal under the statutes the 
United States justify their introduction into the case testimony, 


shall have ask the indulgence the Commission have them 


according law, that there may proper return 
the order which you have passed the 

that the papers their present form are not objected to. 


Mr. EVARTS. The Postmaster-General attendance, and 


ready verify them copies from his office. 
PRESIDENT. Pass them him, then, and have them veri- 
fied, 


Mr. There not the least for delay 


ity. Mr. Tyner 


PRESIDENT, (to Mr. you have right 
certitied copies, and for you pass them the Postmaster-Gen- 
eral and have them certified not for the Commission. 

Mr. Commissioner MILLER. with the Officer. 
not think you are compelled introduce Mr. Tyner witness 


Mr. MERRICK. Nothing appears the paper show that 
was the snecessor Watts, but taking the two papers together, 
they are left alone unexplained the other side, re- 
spectfully submit that shown that Hill was 
successor, 

The PRESIDENT. you any further 

Mr. MERRICK. have farther papers. rest now. 

The PRESIDENT. there anything reply 

Mr. EVARTS. will call the 

Hon. TYNER sworn and examined. 

Mr. 

Question. You are Postmaster-General the United States 

Answer. 

And have been since what period 

About the 13th July last. 

And the discharge the duties that office during that 
period ? 

Yes, sir. 

you know Mr. Watts having held office postmaster 
Oregon Yam Hill? 

John Watts held the office postmaster Fay- 
ette, Yam Hill County, Oregon. 

Who has the appointment that class offices 

fourth-class the appointments which are vested 

Did Mr. Watts resign that oftice 

did. 

Mr. MERRICK. Waitamoment. resignation produced. 

Mr. what the date the resignation 

Mr. GEEEN. that the best evidence the written res- 
ignation, any exists. 

The PRESIDENT. you object the question 

Mr. MERRICK and Mr. sir. 

The will submit the Commission the 
whether the objection shall sustained. 

Mr. Commissioner GARFIELD. What the 

Mr. Commissioner understand the counsel merely de- 
sire know there was written resignation, which suppose they 
have right to, upon the question proposed Mr. Evarts. 

The Wirness. question has been put me. 

Mr. EVARTS. what time the resignation took place. 

the other side interpose and ask that resignation was 
because was the writing would the best evidence. 

The PRESIDENT. No; they objected generally, understand. 


But that question may put preliminarily whether was writing. 


Mr. EVARTS, (to the witness.) Did you receive any resignation 
from Mr. 

Mr. MERRICK. Was writing? 

Mr. tirst ask whether received any. 

The did. 
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(By Mr. Evarts.) what form 
telegraph and afterward writing. 
Have you the telegram 

Produce it. 

EVARTS. offer it. 
The it. 
Mr. EVARTS. reads: 


This it. 


PORTLAND, OREGON, November 13, 1876 
Received Post-Office Department, Washington—— 


Mr. GREEN. We object to the introduction of that paper. We 
will let go, however, for what worth. 

Mr. Commissioner find out exactly what the 
objection is. 

PRESIDENT. what ground you object 

Mr. GREEN. There authentication the there 
proof that Watts sent the paper. isa mere mem- 
orandum received the Postmaster-General this end the line. 

Mr. EVARTS. 
Ose, 

The WITNESS. also stated that there was resignation writ- 
ing. will submit that 

Mr. Commissioner EDMUNDS. One thing time. 

Mr. EVARTS. propose read this telegram, allowed. 

The must submit the question the Commission. 
made the admissibility the telegram, and the 
question the objection shall sustained. 

Mr. Commissioner not understand that are pass- 
ing tinally the question its weight, but whether shall ad- 
mitted 

The PRESIDENT. Upon its admissibility present. 

Mr. Commissioner understand the offer proof 
that the Postmaster-General received telegram That 
isone step. not see why not admissible. Whether the 
whole chain can established another thing. 

The PRESIDENT. The question sustaining the 

The question being put, the objection was overruled. 

The PRESIDENT. Read the telegram. 

Mr. EVARTS. is— 

PORTLAND, OREGON, November 13, 1876. 
To J, N. TYNER, 
Postmaster-General, Washington, 


T hereby resign as postmaster at LaFayette, Yam Hill County, Oregon. Answer 


by telegraph. 
JOHN W. WATTS, 
Postmester LaFayette Oregon. 
(By Mr. Evarts.) Are the stamps the Department receipt 
the telegram, the stamps the Department 


No, sir; that the stamp the telegraph company, whose of- 


fice the building. 
you know when this was received 
was received the morning the 14th November. 
what hour, you know 
should think about ten o’clock. 
Did you make any answer that telegram 
Have you the telegram that sent 


made answer telegram, which this copy, [producing 


telegram. 
The PRESIDENT. you offer that? 
Mr. EVARTS. do. 
The PRESIDENT. Read there objection. 
Mr. EVARTS. 
DEPARTMENT, 
OFFICE OF POSTMASTER-GENERAL, 
Washington, D. U., November 14, 1876. 
To Joun W. Watts, 
Portland, Oregon 
Your resignation postmaster Fayette, Yam Hill County, Oregon, 
ing date on November 13, 1876, is hereby accepted. 
JAMES N. TYNER, 
Charge Post-Office Department. 


(To the witness.) Did you send that telegram him tha 


the Western Union Telegraph Company. 


(By Mr. Evarts.) When did you receive [Handing 


letter the witness. 


This letter was received the Department the 
day December, through Underwood, special agent the 


Department. 
Mr. EVARTS. addressed 


Mr. MERRICK. The signature that letter not identified. 
object that ground. 

The PRESIDENT. what 

Mr. MERRICK. The signature has not been proved. 
Mr. EVARTS. propose show that this paper was received, 
file the Post-Otlice Department. 

Mr. Commissioner THURMAN. What the date 


should have begin with this, sup- 


COMMISSION. 


Mr. EVARTS. November 12, 

The PRESIDENT. The Commission have heard the objection to 
the the paper. Shall the objection sustained 

The question being the objection was overruled. 

The 

Mr. is: 
To Hon. J. B. UNpDERWoop 

Special Agent of the Post-Ofice Departmes.t: 
Dear Str: Thereby tender my resignation as postmaster at La Fayette, in Yam 


Hill County, and State of Oregon, and ask that my resignation be immediately ac 
cept al. 


J. B. WATTS, 
Postmaster, La Fayette, Oregon. 

NOVEMBER 12, 1876. 

(To the witness.) Who Underwood, and what was his rela- 
tion the Post-Office Department 

was special agent the Post-Office Department, with 

(By Mr. How did this paper come the Post-Office 
| Departinent ? 

<A. due course mail, transmitted Underwood, special 
agent the Department. 

With any from him 

Yes, communication which referred another matter, 
however, 

Please produce it. 

Upon receiving the telegraphic resignation and accepting 
telegram, did you make any communication the subject Under- 
wood? 

did. 

Q. By telegram ? 

telegram. 

Have you that telegram 

The PRESIDENT. 

Mr. EVARTS. is: 


This it. 
Let it be read, if there is no objection. 


Post-Orrick DrrearTMENT, 
OFFICE OF THE POSTMASTER-GENERAL, 
Washington, D. O., November 14, 1876. 
To J. B. UNDERWOOD, 
Special Agent Post Office Depart rent, Portland, Oregon: 

J.W. Watts, postmaster at La Fayette, Yam Hill County, Oregon, has resigned. 
You will take charge of said office and continue in charge thereof until a successor 
1s appoint Acknow ledge receipt of this te legram. 

JAMES N. TYNER, 
Postmaster-General 
Charge Department. 


[To the witness.] Did you receive answer telegram 
The PRESIDENT. Read, not objected to. 
Mr. EVARET. is: 


PORTLAND, OREGON, November 14, 1876. 


To James N, TYNER, 
Postmaster General, Washington, D. C.: 
Your telegram received, Will take charge of office this evening. 
J.B. UNDERWOOD 
Special Agent.” 


(By Subsequently did you receive any other com- 
munication 

This the [Presenting letter.] 

That the first. 

The PRESIDENT. 

Mr. EVARTS. is: 


EvGenr, Orecon, November 24, 1°76 

Sir: In accordance with your instructions of the 14th instant, I proceed at once 
to take charge of the post-office at La Fayette, in Yam Hill County, Oregon, rice 
J. W. Watts, resigned. T took a full inventory of all property, giving receipts as 
required by law, and moved the office into another building at once, and got things 
running in good orderthe sameday. Iam now conducting business of the ottice in 
_ my name as special agent and acting postmaster, await , the appointment of 

Henry W. Hill, who is now acting as my assistant under my appointment, it being 
| impossible for me to give my whole attention to the special duties of the office, as 
| just at this time L am crowded with other duties pertaining to the business of the 
| Depart mi nt. Linclose the oath of my assistant. 
I have the honer to be, very respectfully, &c., 
UNDERWOOD. 

Special Agent Post-Ofice Department. 


Hon. J. N. Tyner, 
Postmaster-General, Washington, D. C. 


(Tothe witness.) Did you receive that telegram [handing 
when? 

received that telegram the 22d day November, 

State when the letter which have just read was received 

Mr. EVARTS. The telegram which is— 


EuGENE City, OrEGon, November 22, 1876. 


To J. W. MARSHALL, 
First- Asxistant Postmaster, Washington, D. C.: 
Appoint Henry W. Hill tm La Fayette, Oregon. 
J. B. UNDERWOOD, 
1 Special Agent, Post-Ofice Department. 


the witness. When did you say that was 


the 22d day November, 
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Did you have any further communications anterior the issu- 


> 


endation Mr. Hill was appointed. 
q). You made the application at what date? 
\. Henry W. Hill was designated for appointment as postmaster 
Fayette, Oregon, the day November, 1576. 
q). os what way was he des ignated? 
was designated for the usual form. That 


the original, [producing 

This the form? 

is. 

is. 

Mr. EVARTS. will read it: 

November 21, 1876, La Fayette office, Yam Hill County, Oregon State.—Tohn W. 
Watts postmaster, appointed February 7, 1873; salary, $270; posta ul hond, $2,000; 
signed. J. W. Marshall, First-Assistant Postmaster-General. 


the witness. That the ordinary form 

the ordinary form. 

Aad after that was any action taken you otherwise than 
signing the commission 

letter designating the appointment was forwarded 
the appointee accompanied blank bond, which bond being 
the appointee returned the Post-Office Department, after 
which and after its approval the commission issues. 

time did any such letter 

the 23d day November, 1876. This the bond itself, 
paper. 

Was this bond forwarded 

That bond was forwarded blank, filled Hill, and re- 
turned the Department. 

And then when was the indorsement completed 

The bond was executed the 11th day December, 1876, 
shown the the officer. The commission issued the 
day January, and was transmitted Henry Hill 

the 4th day January, 1877 

When was this bond blank forw arded with the designation 
yo i h ive spoken of f 

A. On the 23d day of November, 1876, 

was sent from your Department the 23d day November 
with the designation and the bond filled up? 

A. Yes, sir. 

Are there any other papers the subject 

None. 

Mr. EVARTS. are witness. 

The other side can cross-examine. 

Mr. GREEN. have qnestions 

Mr. Commissioner THURMAN, wish ask the Postmaster-Gen- 
eral question, 

(To the witness:) there any law the Depart- 
ment which requires the postmasters settled be- 
fore their resignation takes 

A. No, sir. 


Mr. Commissioner THURMAN. 
There nothing that kind? 
Nothing that aware of. 
Mr. EVARTS. will call Mr. Watts. 


Joun sworn and examined. 
Mr. 

Were you the postmaster Fayette, Yam Hill 
County, 

Answer. was. 

Did you resign that office? 

When? 

the 13th day November, 

Yes, sir. 

Did you receive any acceptance your resignation 


Was that telegram 

was. 


you know Underwood, special agent the Post-Office 


‘ 
and did you know him November last 

A. I did. 

What was done reference your office after your resignation 
you? 


gram that said had received from the Postmaster-General, 
directing him take charge the office, and immediately deliv- 
ered him, making settlement with him, and turned every- 
thing over to him. 

Did you have settlement with him 

Yes, sir; settled the aceounts office with him. 


Was the post-office kept you, what building, what 


Did continue that store? 

did not. 

Where was removed to, and when 

was removed about block away from store the dri 

That was the 

Yes. was late the afternoon when arrived there rail, 
and Mr. Underwood did not move away that was late 
the evening, perhaps o’clock. was loc ked there, and the 
next morning was taken over the drug-store Littlefield 
Hill. 

Did you act postmaster all after the 14th November, 

did not. 

Was the post-office kept opea there after 

was not. 

Not your place, but the town 

Who acted postmaster charge the duties there 

when remained there two three days opening the 
new office, and remained there perhaps the third day. 

thereafter the duties the were performed not 
all but another person and another 

was. performed duties postmaster after that time. 

Cross-examined Mr. GREEN: 

Were you candidate for the office elector President the 
United Stat tes, and Vice-President 

was. 

Mr. EVARTS. that inquiry, unless for the mere 
purpose identification. 

That all. 

Mr. that the same person. 

(By Mr. GREEN.) Where Eugene the State Oregon? 

City you have reference 

the head the Willamette Valley. 

How far from Fayette? 

think about seventy-five miles; perhaps little more. 

Have you settled your accounts with the Depart 

not fully settled this way: There commission yet 
coming me, and had few dollars that did not pay over 
Underwood. was commission due for part that 
quarter and there were few dollars kept back which would about 
balance, supposed. All the rest paid him; every dollar. 

Have your accounts been adjusted the auditing officers 
the Department 

here and inquired, and they said that they had 
sent statement tome, but had not reached there when 
there. have not seen it. 

When did you leave Oregon 

the 15th that left home. 

Mr. GREEN. Has the confined testimony under 
the first offer proof? 

Mr. Commissioner EDMUNDS. have not passed upon the 
ond offer 

The PRESIDENT. has not been passed upon. there are 
further questions, Mr. Watts can step aside. 

Mr. EVARTS Mr. Watts could identify those papers. They are 
his own handwriting, some them. 

The PRESIDENT. Unless there are some further 
can retire. 


McGrew sworn and examined. 
Mr. Evarts: 

Question. Does the settlement postmasters’ accounts come un- 
der your department 

Answer. does. 

Has the account Mr. Watts postmaster been settled the 
Department 

has. 

what date are his emoluments and salary fixed that 

last rendered him. 

Mr. EVARTS. not care pursue the details unless re- 


The other side can cross-examine. 


Cross-examined Mr. GREEN: 


the Sixth Anditor, Mr. have you charge the ac- 
counts this postmaster 
have. 
When were his accounts audited 
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They were sometime during the last the month— 
during 
iear your recollection serves the date when they were 


His accounts were received the office the lith day De- 
cember. 

And the action the department took place some- 

impossible give the exact date, have 30,000 ac- 
counts that description settle each quarter. was settled 
sometime during the last month. 

The PhESIDENT. the testimony closed? 

Mr. EVARTS. is. 

The PRESIDENT. Anything further the other side? 

Mr. HOADLY. No, sir. 

The PRESIDENT. The argument will resumed. 

Mr. EVARTS. Mr. President and gentlemen the Commission, 
assigning the outset this the dividing line between 
the anthority the Government the United States, any legis- 
lation that might think adequate and desirable, execution 
the constitutional power counting the votes without any legisla- 
tion the subject, the line that divided what belonged the State 
and what might the subject inquiry the Govern- 
ment, observing constitutional limits the one side and the other, 
the counsel for the objectors with whom associated laid down 
the proposition that the ultimate fact under the laws the State 
completion the election the certification boards oflicers 
charged with the compietion the final canvass was point 
which, looking into the transactions the State, the Federal Gov- 


ernment could not go. down the same time the further 
proposition that this conclusion the State’s action was the princi- 
pal fact, that under the legislation Congress was made the 
any lawful certification, and that that principal fact could not 
overreached any previous inquiry into the transaction the 
State, that principal fact could not disparaged falsified 
any congressional authority exercised that fact. 

The proposition then laid down for Florida adhered 
the case and the proposition thus laid down 
Louisiana, that its laws there some final ministerial canvass, 
which, completed, shows what the election was; and need only 
look into the laws this State, the other States, whether 
the apparent canvassing board was one that had such authority un- 
der the laws the State. 

have also asserted and adhered but one proposition the 
powers and duties the first and until now 
have discarded any notion that you were could exercise 
the States. Not so, however, with the learned counsel who from 
time time the different stages this matter have appeared 
our opponents. The whole proposition Florida, their part, 
was based upon the idea that you were court, with the powers 
quo warranto court, and were controlled the exercise those 
powers other consideration than seemed you just their 
exercise and any other court would governed such exercise. 
The that argument was accepted that you had not that 
penetrating and purging power looking for and producing 
the very right the matter the election itself should disclose it. 
had not that power, then our proposition that the evidence upon 
which rested the result the State’s action producing elect- 
ors Florida was the be-all and the end-all,” unless some subse- 
quent movement that State might have displaced it. 

When, then, came Louisiana—which ditfered not all from 
Florida the principles law applicable this point the 
State’s authority and the point inquiry which repelled any further 
inquisition your part—the principles then avowed were that the 
idea your being court with powers quo warranto was wholly 
inadmissible, wholly inadmissible the nature the transaction, 
inadmissible from the impassable barriers interposed the 
Constitution. Indeed, these propositions which had laid down 
the Florida case, the support those propositions reason and au- 
thority, were all adopted and the doctrine our oppo- 
nents the Louisiana case. 

Now when come this case, even with more force and earnest- 
ness and with greater reach and exhaustion author- 
ity, every proposition Florida the Louisiana case 
contended for, upon this point, avowed, defended, insisted 
upon our opponents. Nor will for our learned friends put 
their these propositions upon the mere concession that 
this Commission has decided and that further debate inappro- 
priate and unwarrantable. They have prolonged 
cussion maintained matter law and upon authority, not only 
the position that took the action State bringing elector 
into the execution his power asan elector, but, understand the 
accomplished and experienced lawyer who yesterday presented the 
our such person is, until quo warranto, until 
until some form judicial contestation disturbs his posi- 
tion, not only facto but also jure representative the 

Never having had doubt that before many weeks had passed the 
judgment the profession this conntry would sustain 
these positions that espoused, and that have sanctioned 
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this Commission, must yet confess that did not expect signal 


and immediate contirmation that expectation the present 
explicit avowal, espousal, and these 
learned opponents, and I welcome this as a great and valuable aid in 


furnishing answer the irresponsible and rash comments that 
have been, various relations, and especially the press, 
upon these controverted points law, which have formed the mate- 
the forensic discussions before this and its 
cisions. 

understand that securing that unanimity the profession 
desirable community accustomed look upon the law the 
principal the welfare the state this adherence our 
opponents will far check any rising disposition further pub- 
lic contest the have decided questions constitu 
tional law; you have decided them the presence great agitations 
the and you have decided them way that will estab- 
lish them firm and sure principles the future, when 
shall take other complexions and pushed the interests other 
parties. what you have done, what you shall do, the 
ples the Constitution and the maintenance the laws this coun 
try the great transaction election are made cer- 
tain, intelligible, rational, and sound. 

Now Oregon very plain that election was heldand 
all its stages was conducted with entire observance the require- 
ments law, with entire acceptance the part the whole pop 
ulation the election, and its result, the last stage it, with 
every step unquestioned its integrity, its and its confor- 
mity tolaw. The result reached by the auntheutie canvass of the votes, 
the proper authority, and the proper presence, showed each 
side the vote for according law, being upon general ticket, 
that three the one side ran even with each other, three the other 
side even with each other, except the casual and dis- 
parity afew votes between the several candidates same 
ticket. bas disturbed this result has after the com 
pletion the election and its certification completed the proper 
authority, afterthe final canvass and its the oflicer 
state charged with the duty canvassing and That can- 
vass record now the secretary office, undis- 
turbed, undisputed, unquestioned. That the fact upon which the 
title the electors for President and, Vice-President for the State 
Oregon rests. Thereafter there remains nothing done 
the part any official that State under the terms the Consti 
tutionof the United States, nothing whatever, and under the law 
Congress there remains but one act performed, wit, the pro 
vision the executive the State and the delivery the 
college that was elected triple certificates accompany for- 
mal authentication the action the electoral college. 

All that our learned friends urge arguments upon what they 
consider improvident, unsound, and dangerons doctrine our 
part, but urged only anticipation hearing our views, that this 
result the canvass election made matter record according 
the laws State might falsitied, might perverted, might 
destroyed the process should hold that 
the form was greater than the substance. All those hypothetical 
suggestions are now play actual 
the State Oregon; and now the pretension that certification 
paramount the thing certified, not the thing 
tied, not amendable the which the thing 
all those propositions proceed from our opponents their 
They have not changed places with us, for never oceupied any 
such They have, however, assumed the propositions, from 
time time, which were necessary and suitable for the particular 
which they used them. has been convenient, 
seems us, for this representation divers and opinions 
different times, that they have not been presented the same 
the propositions. 

First, understand what presented, the shape 
that bears upon the construction what contained 
cates which are plenary evidence before you, they having been 
and transmitted the the that Mr. Watts, 
holding small post-oflice the fourth class the State Oregon, 
appointed years before, was discharging the duties that 
the 7th November; that the Mth November resigned his 
office, and his resignation was accepted; that thereafter the Depart- 
ment had accepted the charge the office and 
that time forward, and fact, the office itself was 
changed from the place business Watts, the postmaster who 
resigned, the place the ollicer designated 
his place, Mr. Hill, drug-store, and then becoming 
assistant the special agent, and duc course 

Watts, whenever you come cousider, you do, the question 
whether could appointed elector the 6th Deceinber, 
his refusal act upon his prior appointment, unmistakably 
before you the position postmaster who 
who had received from the Post-Office Departinent the acceptance 
the trust that laid aside, which thenceforth was conducted 
the itself under its agents. 

not think that need now re-argue the least the 
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an ineligi 


mination 


vested with office until some deter- 
xeluded from it. Whatever we said that received the 


ent the former arguments needs not 
repeated ver was said that did not receive the assent of this 
} 


shall therefore proceed with into che validity the vote 
of the three electors inthe first certificate as it rests upon the evi- 
dence your possession proceeding from the State, delivered into 
the hands of the President of the Senate, and opened before the two 
Houses Congress, and now deposited with you evidence tor you 
to regard 

What, then, does this certificate No.1 contain? Task your attention 
the partsof that now designate. ask attention the 
certificate the electors, commencing the foot page the 
printed paper. their the votes that they cast 


UNITED STATES OF AME A, 
State of Oregon, Connty of Marion 

We, W. H. Odell, J. ¢ and J. W. Watts, electors of President and 
\ Ir lent of the | es for the State of Oregon, duly elected and ap 
] ted in year A. D. Is pursuant to the laws of the United States, and in 
the ma l ed by the laws of the State of Oregon, do hereby certify that at 
a mit | lby usat Salem, the seat of government in and for the State of Ore 
ou Wed lay, the 6th dav of December, A.D. for the purpose of casting 


our votes for President and Vice-President of the United States— 

A vote was duly taken, by ballot, for President of the United States, in distinct 
ballots tor President only, with the following result 

Phe whole number of votes cast for President of the United States was three (3) 
votes 

the only person voted for for President the United States was Ruther- 
ford BB. Hayes, of Ohio 


Ihat President of the United States Rutherford B. Hayes, of Ohio, received 


In testimony whereof we have hereunto set our hands on the first Wednesday of 

December, in the year of our Lord one thousand eight hundred and s 
W. I. ODELL, 
J.C CARTWRIGHT. 

That all that the Constitution the United States requires. 
The twelfth article of the amendments is: 

Che eleectors shall meet in their respective States and vote by ballot for Presi 
dent and Vice President; * * * they shall name in their ballots the person 
voted for as President, and in distinet ballots the person voted for as Vice. Presi 
dent, and they shall make distinet lists of all persons voted for as President, and 

f all persons voted for as Vice-President, and of the number of votes for each ; 
which lists they shall sign and certify, and transmit sealed to the seat of Govern- 
ment of the United States, directed to the President of the Senate The President 
of the S: nate shall, in the presence of the Senate and House of Representatives, 
open all the certificates, and the votes shall then be counted. 


That, then, discharge the entire constitutional dnty, and with 
the full its discharge that the Constitution requires. 
What duty has been added the act Congress performed 
the college the one hundred and thirty- 
eighth your revision this their duty: 


The electors shall make and sign three certificates of all the votes given by them, 
each of which certificates shall contain two distinct lists, one of the votes for Presi 
dent and the other of the votes for Vice-President, and shall annex to each of the 
certificates one of the lists of the electors which shall have been furnished to them 


by direction of the executive of the State 


This paper contains such list, will suppose; failure 
duty the part the there even presumption 
that they have received such paper, and have omitted include 
their means. any default, any imperfection 
the duty those electors charzed,it must based the 
fact that the executive furnished that college with the list the act 
Congress required the executive do, and that they have omitted 
it; and find the minutes this electoral college 
statement this matter fact, whether that college was ever 


furnished with any the lists that the executive the State was 


trusted by the act of Congress to furnish. They make out a sworn 


statement before proper magistrate, whose authority administer 


the oath certified the secretary state proper for 
that purpose: 


Unitep STatrs OF AMFRICA, 


State of Oregon, County of Multnomah, ss: 


We, J. C. Cartwright, W. H. Odell, and J. W. Watts, being each duly and sev- 
erally sworn, say that at the hour of twelve o'clock m. of the (6th) sixth day of 
December, A. D. 1576, we duly assembled at the State capitol, in a reom in the cap- 
itel building at Salem, Oregon, which was assigned to us by the secretary of state 
of the State of Gregon Phat we duly, on said day and hour, demanded of the gov- 
ernor oft the State of Oregon and of the secretary of state of the State of Oregon cer- 
titied lists of the electors for President and Vice-President of the United States for 
the State of Oregon, as provided by the laws of the United States and of the State of 
Oregon: bat both L. F. Grover, governor of the State of Oregon, and S. F. Chad 
wick, secretary of state of said State, then and there refused to deliver to us, or 
either of us, any such certified lists or any certiticate of election whatever. And 
being informed that such lists had been delivered to one E. A Cronin by said see- 
retary of state, we each and all demanded such certitied lists of said E. A. Cronin, 

t he then and there refused to deliver or to exhibit such certified lists to us, or 
ei her oft us. Whereupon we have procured from the secretary of state certified 
copies of the abstract of the vote of the State of Oregon for electors of President 
‘resident at the presidential election held in said State November 7, A. 
vl haveattached them to the certified list of the persons voted for by us 
and of the votes cast by as for President and Vice-President of the United States, 
in lieu of a more formal certificate. 


W. ODELL. 
J.W. WATTS 
JOUN C. CARTWRIGHT. 
Sworn and subscribed to before me this 6th day of December, A. D. 187¢ 
[SEAL.] THOS. H. CANN, 
Notary Public for State Oregon. 


— 


What becomes now the proposition State being defranded 
its vote the electoral college when its electors, appointed aceord 
ing tothe will the people the State, have assembled, 
their constitutional duty, and are deprived the executive 
State the lists which becomes part their 
they receive them from him, and only such case, append 
that stand, the electors made the Cor 
stitution the United States their own 
made the act Congress only subject the single duty besides 
inclosing the lists that the governor may have given 
the proposition, that the electors meeting, voting, certifying, and 
and showing that the absence the 
arises from the governor’s default and not their own, and that they 
have supplied the fact which the governor’s list must rest 
the fact the tinal canvass the produced before 
you now here just you inspected yourself the 
tary state. 

Now friends the face the proposition whether 
lent, perverse, ignorant governor subtract withhold 
the paper and the electoral college destroyed and the 
the governor’s withheld, was there any excuse for that, 
pretends that the governor Oregon ever furnished those lists 
the electoral college nobody pretends that any messenger inter 
mediary his ever delivered those lists the electoral college. 
What the language the act Congress that behalf? 

It shall be the duty of the executive of each State to cause three lists of thy 
| names of the electors of snch State to be made and certified, and to be delivered t 


the electors on or before the day on which they are required by the preceding se 
tion to meet. 


body. Did the governor ever deliver them this college this 
body that were Did Mr. Cronin ever deliver them the agent 
the governor this college body that were title 
them was duty and obligation the governor 
this behalf were complete when the college was assembled the 
matter who coniposed it, Watts was member 
Cronin was member, the papers were then delivered the 
college, and their subtraction, their withholding, needs descrip 
and such desertions duty are never gratuitous, They always have 
object, and the result that followed the object 

the act Oregon this behalf? 

The secretary of state shall prepare two lists of the names of the electors elect 
and aflix the seal of the State tothe same. Such lists shall be signed by the g 
ernor and secretary, and by the latter delivered to the college of clectors at 1 
hour of their meeting on such first Wednesday of December. 


delivering with due formality and openly venture 
been done every State this Union, has been done Oregon 
until this election, then you are responsible tosee that the messenger 
agent makes the delivery. then say that this certification and 
action this college are all that the Constitution and the the 
United States require, and that the face this the 
lege making its representation, and the knowledge this college 
respect its majority attending members being open any in- 
quiry, you are once face face with the proposition 
subtraction, suppression the executive the State one 
these lists entitles both houses Congress throw out the vote 
the State. 

But this certificate contains great deal more. The occasion for 
its containing much more undoubtedly because this violation 
duty the part the the State, but what does 
contain? contains abstract votes cast the presidential 
file the secretary state’s office. the very can- 
vass itself every county for every candidate and every figure 
that becomes the subject tabulation. 

SALEM, STATE OF OREGON: 


Was that you employ agent messenger instead 


I hereby certify that the foregoing tabulated statement is the result of the vote 
for presidential electors general election held and for the State Ore 
gon on the 7th day of November, A. D. 1876, as opened and canvassed in the pres 
ence of his excelleney L. F. Grover, governor of said State, according to law, on 
the 4th day of December, A. D. 1576, at two o'clock p. m., of that day, by the secre 
tary of state, 

[SEAL.] CHADWICK, 

Secretary of State of Oregon 

Besides this there this the importance which will 
appear from the citation some the statutes Oregon which 
shall mention 


STATE OF OREGON, SECRETARY'S OFFICE 
Salem, Decen.ber 6, 1276 

I, S. F. Chadwick, secretary of the State of Oregon, do hereby certify that I am 
the custodian of the great seal of the State of Oregon ; that the foregoing copy ot 
the abstract votes cast the presidential election the State Oregon 
November for presidential electors, has been compared with the 
| original abstract of votes cast for presidential electors aforesaid, on file in this of- 
tice, and said copy correct transcript therefrom and the whole the said 
original abstract votes cast for presidential electors. 


That thet ransaction which, observed and attended the gov- 
ernor certificate, would give his certificate the support law 
had discharged the duty fact: 
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ELECTORAL COMMISSION. 


In witness whereof I have hereto set my hand and affixed the great seal of the 
Stare Oregon the day and year above written. 


that there this: 


CHADWICK, 
Secretary of the State of Oregon. 


List of votes cast at an election for electors of President and Vice-President of the 
United States in the State of Oregon held on the ith day of November, 1276. 


FOR PRESIDENTIAL ELECTORS, 


W_ TI. Odell received fifteen thousand two hundred and six (15,296) votes. 
1 W. Watts received fifteen thousand two hundred and six (15,206) votes. 


|} States; they are so described in the statutes of Ore ron. 


J.C. Cartwright received fifteen thousand two hundred and fourteen (15,214) 
votes ne 

rE. A. Cronin received fourteen thousand one hundred and fifty-seven (14,157) | 
votes 


Klippel received fourteen thousand one hundred and thirty-six (14,136) votes. 
\W. LB. Laswell received fourteen thousand one hundred and forty-nine (14,149) 


t . - 
Daniel Clark received five hundred and nine (509) votes. 
F Sutherland received five hundred and ten (516) votes. 
Bart Curl received tive hundred and seven (507) votes. 


S. W. McDowell received three, (3,) Gray one, (1,) Simpson one, (1,) and Salis- 
bury one (1) vote. 

IS. F. Chadwick, secretary of state in and for the State of Oregon, do hereby 
certify that the within and foregoing is a full, true, and correct statement of the 
entire vote east for each and all persons for the ottice of electors of President and 
Vice-President of the United States for the State of Oregon at the general election 


held in said State on the 7th day of November, A. D. 1876, as appears by the returns 
of said election now on file in my office, 

CHADWICK, 

Secretary of State of Oregon. 

There the list the executive authority the State Oregon 
was lodged the office and committed the secretary 
state, far the great seal the State aflixed the 
oflicer the State having its custody could make certification 
else there Oregon that can certify alist? Who 
has the Who has the seal? 
and certification? 


The secretary state. Supposing, then, that 


their duty under the Constitution, and are chargeable with want 
duty under the act Congress under the act Oregon. 

We have, besides, the minister of the college. Now are 
tors are described the statutes the United 

They are 

ne essarily a college under the power confided in them to fill vaean 
cies, Which, both the act Congress and the statutes their 
respective States, contided them. 

Mr. Commissioner BRADLEY. Mr. Evarts, who made this list 

Mr. EVARTS. The original now file 


Mr. Commissioner BRADLEY. Yes. 

Mr. EVARTS. The secretary state the canvassing officer 
the presence the governor, understand. 

Mr. Commissioner ABBOTT. Permit ask there anv law 


that you have discovered, Mr. Evarts, which permits the secretary 


tain returns 


Who has the both record 


for moment, where you tind any defect that 


being adequate compliance with the act Congress and the act 
Oregon that gives you list the persons have 
nothing but read the laws Oregon and see that electors 
are appointed election, and that every election held 
that State the persons that have the highest number votes shall 
declared elected—that the Constitution and the election 
laws—“that the persons having the highest number votes shall 
deemed elected,” and then you discard all the rest surplusage and 
unnecessary verification the thing certified. What does 
under the act The act Oregon requires list 
given the secretary state under the great seal the State, and 
only requires that the governor shall sign it. The governor, pur- 
the great breach trust and duty which had meditated 
and was performing, refused his name that certification. Does 
that cease that the Congress the United States 
will accept adequate observance the directory duty that the 
executive authority State shall furnish lists the persons ap- 
pointed? think not. shall see very brief references that 
under the laws Oregon this paper now here before you you 
matter precisely the same you had before you 
the original paper the office the secretary state. ask atten- 
tion the laws Oregon, not printed the little syllabus, that 
relate the evidence public wrongs pages 203, 
and 257 the Oregon code. The coustitutional provision given 
this pamphlet, page 137: 


There shall be a seal of State, kept by the secretary of state for official purposes 
which shall be called * the seal of the State of Oregon.” 

The secretary of state shall keep a fair record of the official acts of the legisla- 
tive assembly and executive department the State. 


The secretary state, the law Oregon, keeper the action 
the executive department the State— 


shall, when required, lay the same and all matters relative thereto before 
her branch of the legislative assembly. 


en 


The seven hundred and seventh section the Oregon revision pro- 
Vides: 

Every citizen this State has right any public writing this State, 
except where otherwise expressed and provided this code some other statute. 
Every public ofiicer having the custody of a public writing which the citizen has 
aright to inspect, is bound to give him on demand a certified copy of it on payment 
of the legal fees therefor, and such copy is primary evidence of the original writ- 
ing, 

The that are embraced within this duty the secre- 
tary state are named, far this inquiry, page 
206, and within this certificate, as provided in section 733: 

shall state that the copy has been compared the certifying officer with the orig- 
inal, and that correct transcript therefrom, and the whole such 
or of a specified part thereof. The official seal, if there be any, of the certifying 
officer shall also be affixed to such certificate or any other certiticate, &c. 

Looking this certificate, then, with the act Congress before 
you—with the act Congress reference lists that are 
used and employed, can you have any doubt that this contains 
all that necessary make action, the bona fide action, the complete 
lawful action, the electors and the State that had chosen them 
disparagement the under the act 
plained not atfecting the certification the electors, who have done 


what else there was 
want | take the returns ? 


state to certify to a result drawn from certain figures before him, cet 
not simply that can certify any paper for 

Mr. EVARTS. reason this general power 

Mr. Commissioner ABBOTT. sir. 

Mr. EVARTS. has given certificate the full paper; that 
the canvass. All the rest lower down the election. 
These are all the counties the State, all the votes returned, all the 
candidates voted for, the distribution and the tabulation, and was 
done him the the governor. 

Mr. Commissioner ABBOTT. will call your attention the cer- 
tificate the second 

I hereby certify that the fore ilated statement is the res 


roiling tab 


ilt of the vote 
cast for presidential electors, &¢ 
As opened and canvassed in the presence of his excellency L. F. Grover, gov 


ernor of said State. 


That canvassing; producing the tabulated vote from the votes 
forwarded from the and counties the canvass. 

Mr. Commissioner next says abstract.” 

Mr. EVARTS. Yes. 

Mr. Commissioner BRADLEY. with the original ab- 
stract votes cast for presidential electors aforesaid, file this 
oflice.” 

Mr. EVARTS. Yes, and the whole any one tell 
What more can anybody 
They cannot alter they are all opened, 
all canvassed, and the result produced; whether you 


result, provided paper formal, complete, recorded, whether 


action that the law confides the officer, and 
files after has performed the duty. You the election 
laws that section provides: 

ately after makix 


The county clerk, immedi 


county— 


The same word used; that his return; that 


¢ theabstract of the votes given in his 


is his 


canvass, 


The abstract the canvass set down the result.— 


| 


shall make a copy of each of said abstracts, and transmit it by mail to the seeretary 


of state at the seat of government; and it shall be the duty of the secretary of 
state, in the presence of the governor, to proceed within thirty days after the eles 
tion, and sooner, if the returns be all rece ass the votes given for sec 
retary and treasurer of State, State prin es of the supre court, mem 
ber of Congress, and district attorneys ernor shall mt a certificate 


of election to the person hay 
a proclamation declaring the 


Then for the oflicers designated regard the clection Presi 


| dent: 
The votes forthe electors shall be civen eturned, and canvassed as 
the same are given, returned, and d tor members of Congress The sec 


retary of state shall prepare two lists, &e. 


There being provision for governor’s commission anything 
that kind; but will not repeat the argument learned asso- 
ciate so effectually, as it seems to me, made in regard to this opera- 
tion. What have your honors this, that you have in- 
authentication satisfactory the laws Oregon the 
very canvass itself now appears record the Department 
State. other canvass. The blotter the slate which 
there may have tentative addition numbers not the trans 
action record. This the very 


ted as ac 


never ex) an 

vass till stood that shape, and standing that shape could 
acquire nothing additional, tolerate nothing additional. 

the minutes this board proceeds with its own transaction. The 
hour having arrived, 

The meeting was duly organized by eleeting W. LL. Odell, chairman, and J. ¢ 
Cartwright, secretary 

The resignation of J. W. Watts, who was on November 7, A. D. 1°76, dul 
elected an elector of President and Vice-President of the United States forthe Sta 


of Oregon, was pr sented by W. H. Odell, 


mously accepted. 


luly read, was una 


and, after bein 


You have his resignation. was transaction perfect good 
faith. It was in open day. It was matter of record in this college. It 
rested upon uncertain opinion whether his having been post 
master destroyed his eligi! whether it would destroy his vote 
refuses act appointment for fear that injury 
the State Oregon. did his duty the college 


vility, 


of cles tors. 
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172 ELECTORAL COMMISSION. 


Cronin was member the college and Cronin attended and 
Cronin had part in the transactions, whatever was done by Watts 
vas done and would seen and known Cronin well 
the others, and there remained further controversy, further action 
the college determine who were the three, that would have been 
taken, that have been recorded the minutes; but the 
principal fact, that Watts refused act under his original appoint- 
ment the that his State might thereby lose vote that 
was entitled to, the college proceeds, the disability having been re- 
moved their and yours, submit, proceeded 
recognize the will the people Oregon their selection the 
person Mr. Watts, man known and trusted that people, and 
which, trusting the State Oregon, would not 
put peril one its votes, 

the voting and the ballots are here. The very bal- 
lots themselves, the originals that were deposited are here, each of 
them bearing the indorsement of the elector who deposited it. There- 
fore you have the election here, and now should like know 
whether under the Constitution the United States, under the 
statute of 1702, under the law of Oregon about presidential elections, 
these tainutes are not plenary proof of the action of that college, 
if that was acollege. Did Aly body ever prete ndthat the certificate 
named the act Congress was any part the warrant the 
electors to act in the college? No. It is to be delivered to the elect- 
ors acting the college order that they may use part 


their transaction. contradict this? Who can heard 


contradict then this absolute proof. When this college 
convened and undertook act there were present the two men that 
was present third man, and there was nobody else present, and 
then the transactions went on. 

apprehend, therefore, that you hold that the 
and its subtraction the violation the duty 
is suflicient to suppress the electoral college and the vote of the 
State, you have here everything that need under the act Con- 
the Constitution the United looking 
the certificates which they put support their title, out 
caution, the abundant performanee duty, inorder that 
seen that the absence any formality not imputed 
them from the the principal fact which and 
which the formality derives its sole claim existence. 

have another certificate, and this contains nothing that con- 
tradicts the other, nothing that itself can stand its own 
adequate the first place, what the 
the Does this comply with the act Congress? 

I, L. F. Grover, governor of the State of Oregon, do hereby certify that, at a 
general election held in said St on the 7th day of November, A. D., 1°76, 
William H. Odell received 15,2 6 votes, Joho C. Cartwri 


E. A. Cronin veeeived 14,157 votes, for electors of President and Vice-President of 
the United States — 

The syntax arrangement, perhaps, little fault, but begin 
after thus 


1, notes. |? j 
ht received 15,214 votes, | is Cronin’s account of it? 


does pre vent election, because there are two for the same 


off ice 
having the highest number votes. section 


If the requisite number of county or precinct officers shall rot be cleet a 
reason of two or more persens having an equaland the highest mber of votes fy 
one and the same ollice, the clerk whose duty it is to compare . polls shall 
notice to the several persons so having the highest and an « roe a number of y 
to attend at the ofiice of the county clerk ata time to be appointed by sai 
who shall then and there proceed publicly decide lot which the per 
so having an equal number of votes shall be declared duly elected; and t} 
clerk shall make and deliver to the person thus declared clected a certiticate of 
hereinbefore provided. 


Had the clerk right discharge the duty limited casting 
votes and the imperative obligation declare the one who received 
the lot—had the clerk the right substitute for that duty 


termination that there were two persons that had received 


highest number votes, and the lot was not required, 
one them was not But the clerk has 
those oflicers every power that the governor has regard the 
other officers, (see section 


In case there shall be no choice by reason of any two or more persons havir 
equal and the highest number of votes for either of such oflices— 


That is, the larger the State— 
the governor shall by proclamation order a new election to fill said offices. 


not that imperative duty the governor when there are two 
having the number The law Oregon 
disqualification does not clect the other, and that that case the 
must new and has this governor the authority 
termine that, instead having new election, will commission 
the one, not that hasthe numberof that 

table, they being equal—but the onethat thinks 

becomes the right the people have They 
voted for the men; they have that result, and they are en- 
titled the cousequence the election. 

material you what the Cronin title the abstract The point 
for you determine which these colleges eeunted. 
There cannot two colleges. When the civil law laid down the 
proposition that tres lays down the assertion 
that the majority governs, and that principle cannot applied 
less number than three. man not two men are not 

college, for there not majority there unless 
Unanimity net the essence college. long people 


unanimous they proceed their natural rights individuals; but 


three make college because the vital principle college that 
the majority exercise the power the college; and here what 
you before college three; college assembled; and what 
That all three met, and instead 
anything short undertakes say that they refused act 
President and Vice-President. Will you allow his state- 
ment, backed the certifying names two men who were not 


being the highest number of votes cast at said election for persons eligible, under 
the the States, appointed electors President and 
Vice-President of the United States, they are hereby declared duly elected electors 


as aforesaid for the State of Oregon. 

That isanegative pregnant. The disparity The 
fact election general ticket matter law the State. You 
have in the other certificate the clear certification of how the fact 


has undertaken the insertion the word eligible” cover him- 
self from the condemnation open and recognized frand and false- 
hood, and has undertaken giving reason, instead obeying 
the constitution and laws Oregon, save himself from having 
absolutely deserted his duty. there ever was State that had 


taken every precaution provide that all these all these 


surmises, that some method construction, some usurpation 
power others than the men who received the highest number 
votes could deemed elected anywhere that State, the constitu- 
tion and the laws Oregon had provided. Why was not the 
word put into the constitution and put into the laws 
determining who should the product election, who should 
be declared the product of an election, who should be treated as the 
product The constitution provides, you have seen, 
that— 


Tn all elections held by t! Ae ~ople under this constitution, the person or persons 
who shall receive the highest number of votes shall be declared duly clected, 


for the moment that clectors are not within that 
the constitution, nevertheless this shows what the constitutional law 
Oregon was with respect what makes election; and when 
the Legislature has determined that the electors for President and 
Vice-President of the United States shall be produced by the method 
and when they have law whie not limited any- 
thing except the whether the election the State and 
ascribes the the highest number complete and final, 
they this clause: 


In all clections in this State the Pr rson having the highest number of votes for 
any oilice shall be deemed to have been clected. 


That the law you will find the strong- 
est provision that the highest number votes the instance when 


Cronin, after the transaction upon which bases the formation 
his college—will you allow Cronin’s statement that these two 
resigned, decline remitted, deserted the duty voting for Presi 
dent the States outweigh their own 
own action, their own return, their own ballots that are here bef 
you? should think not. And you are bound look the matter 
upon the legal question whether the the college can fill 
vacancy the minority the college can fill the 
each having assumed todo it, you will have great trouble dete 
mining that the majority anchors the college itself, and that the 
minority college all. 

Supposing true that these electors did not recognize Cro- 
nin, did not regard him elector; they had that 
ment. Nobody else, think, regarded lim such except upon the 
experimental invention him see whether could manufact- 
ured stand until after the counting this vote. But did you 
ever hear that when bank director member any corporation 
any board, municipal civil, under the Government 
United States under the government any State, did not recog- 
nize the title one man claiming member that board, that 
anything happened except that was excluded, and was 
wrongfully excluded must right himself parties 
might question whether the action the board taken after that ex- 
clusion was was not lawful. But did you ever hear that the ex- 

authorized him and fill the board and with business? 
think that great anovelty the law colleges, civil boards, 
respect Cronin injustice exclusion, that did not make 


the college, you have this absurd possibility State like Oregon, 


that you “would have three colleges, each man preferring throw the 


votes his own way and his own ‘authority. But you adopt 


rule that the the college, you put yourself und 


the protection the principle which governs all corporate 


that there can but one college, one because the majority 
draws itself all the powers the 
Now look the very peremptory direction the law Oregon 
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respect the conduct the board when meets discharge its 

electors of President and Vice-President shall convene at the seat of gov 

ent on the first Wedn sday of December next after their eleetion, at the hour 

ive of the clock at noon of that day ; and if there shall be any vacancy in th: 

of an elector, occasioned by death, refusal to act, neglect to attend, or other 


he eeetors present shall immediately proceed to nll, by viva voce and plu 
- of voles, such vacancy in the electoral college. 


Can you have plurality votes when only one vote cast 

when all the electors shall appear, the vacancies, any, shall have been 
as above provided, 

are not allowed on; they are not allowed act for the 
State Oregon until they possessed the means casting its 
whole vote. 

Commissioner ABBOTT. 


There but one leftin the land the living must the State 


its two votes three? 

Mr. the whole three have 

Mr. Representative No; two have died and there 
but one lett? 

Mr. EVARTS. will answer the three first. two have died and 
there one lett, the State ought exercise power reserved 
treat the election having may the votes would 
any State, that its terms covers the case there not being 
college proceed fill vacancies. There can when 
you are reduced You have elector, agree, and cer- 
tainly undesirable that the State should lose its That 
and that honest effort present the vote the Congress 
here acting the subject should receive every indulgence the 
part the political authority that deals with the question, but 
certainly law admit either under the act Con- 
or 

Mr. Will you permit question? Does the word plu- 
rality” there refer plurality the original number 
those remaining after the vacancy 

Mr. There nothing that confines tothe whole num- 
quorun. 

Mr. HOADLY. those 

Mr. those remaining; but that does not touch the 
question whether there should should not quorum act. 
ordinary rule corporations and colleges that majority 
statute the contrary. ‘This college electors consisted 
the two clearly chosen, that are not blotted out any evidence 
before you, except the Cronin, that they refused 
with him, but says they refused act electors. 
Where the Where are the Where 
tilied to; but they act electors, and then proceeded 
fill their places single vote. 

Now whether not under the laws some States that faculty 
could reside single elector, does not reside single elector 
the act Oregon had, the provisions the electoral 
the Union, power provide tor failures What 
was was when the failed, when there was pro- 
duction enough electors, you please, meet the true 
election; and that and that ease only, that the 
State allowed the United States law substitute the place 
the regular moue election some secondary method. But does 
not require the State provide different mode filling vacancy 
arising from failure elect from the mode that they adopt for 
ing vacancy arising any other manner. Oregon has settled that 
question for itself, that whatever the very day casting 
the vote, vacancy the college should exist should 
Thus, while the Constitution makes absolutely necessary 
that there should personal attendance cast vote, and that 
majority cannot cast absent vote, because the voting 
ballot, and the ballots are counted, the State determines that 
chance will lose vote there persons present that 
day that can fill the places and save the State its full representation 
the electoral college. 

The State Rhode Island, was its legislation, in- 
stead making better arrangement than this and the 
other States, placed itself under worse system, according 
the judicial opinion given the supreme court that state. Sup- 
pose that when the Legislature that State undertakes new 
fill the vacancies criginating failure the 
people elect should found that the Legislature has filled the 
disqualified, what happen that State then? The 
Legislature has not given the college the plenary power fill va- 
cancies. The resignation withdrawal the elector 
not allow the college fill his place. 
the the Leg 


a 


The same vice inheres 


gislature unqualified person that would 
arise from such election the people, and the State must lose 
the vote. 


practically, State like Rhode Island, where 


the governor by blowing his horn at the door of the executive mar 
sion can summon the Legislature as the farmer's wile calls to dinner 
the hands from the hay-tield, there would 


supplying the vacaney; but for the great Sta 


there were found msuperable 


sudden- 
te of Oregon, where 
ing the Legislature 

together, such arrangement would either wise suitable. 

Now, upon examination all these have been 
quite find that, although these operators Oregon 
were harmless serpents, they were also wiser than doves. 
Nothing has been done there that defeats the Constitution the 
United States, that defrauds the State Oregon, that defeats the 
election President. All that has resulted from the attempt per- 
petrate and consummate fraud exhibit the fraud public 
condemnation; but the safety the State 

Mr. MERRICK. Mr. President and gentlemen the Commission, 
acquiescing silence the expressious satisfaction which the learned 
counsel who last addressed you was pleased use the supposed 
fact that counsel who have been conducting these cases be- 
half the people the United States had the vicissitudes 
which the cases have been subjected, come believe and ac- 
cept the law the land those principles which and his learned 
friends had advanced the beginning the discussion the proper 
and correct rules law upon which the matters submitted this 
should solved and settled, and which, has 
passed into the judgments this not wish criticise 
those judgments and sball refrain from any such unpleasant 
but when personal opinion challenged demanded, should 
doing gross injustice the profession and myself seemed 
acquiesce the accuracy the statement made the counsel, 
wish were lament that the statement not accurate 
every for surely there can greater 
member the legal profession than feel that the discharge 
conscientious duty can with all his ability and all his 
maintain the law the land those principles that have passed into 
solemn adjudication, whether they the adjudications courts 
the adjudications tribunals exercising the highest political author- 
ity the country. For myself, these principles now 
the same position reference their conformity constitutional 
law and the ordinary rules justice that did when Lentered upon 
the opening the debate upon the case the State Florida 
but must compelled accept, whether approve 
not, the judgment those tribunals having the authority pro- 
nounce judgment the premises; and the argument cases before 


the tribunal which those judgments have been pronounced, and 


before which they must respected, becomes duty those 
represent and duty duty arises from respect 
the tribunal conform arguments and positions the rules 
they have laid down and adapt them possible the positions 
they have taken; and therefore the argument the case Ore- 
gon shall address myself this tribunal appeal that they 
shall adhere what they have already determined give Ore- 
gon and apply State the same principles they have 
and applied Florida and Louisiana. 

unquestionably that the adjudications referred had 
the acceptance and approval the whole profession the country, 
you would have accomplished result going far pacify the 
mind, the agitations the heart, but nothing you 
can now will lashing that heart higher con- 
dition excitement challenge decisions that are follow 
the decisions you have already given. 

When opened the discussion upon the Florida main- 
tained before this Commission that was competent for you the 
exercise of the powers vested iv you under the org nie aet, which 
made you the recipient all the powers, legis- 
lative, this possessed and capable being 
the two Houses of Congress conjointly or separately , togo behind the 
the executive the State upon charges mistake 
fraud. speak the certificate the executive the State 
thorized and directed the Legislature, the Congress the United 
States. the case addition claiming for this tribu 
nal the power the power referred to, claimed for you 
the power give heed tothe voice the State herself when, 
after her tones had been simulated those not authorized speak 
for her, she came the Federal Government through the 
departments her State government, representing the fact that she 
had not been truly represented the electoral college and asking 
you hear the voice her people testitied those 
lier her legislative, and her judicial departments came be- 
fore you and asked that the opinion her people might truly 
flected the estimate made the sentiment the country 
upon which was to be founded the title to the succession of the Presi 
dency the United States. 

The learned counsel the other side took upon these posi 
tions, and this tribunal determined that there was anthority 
this organization behind the the governor 
thorized the act Congress, when founded upon the results 
know, have always been discover, where the tribunal 
learned that the case Florida there ever had been canvass 


what would the case two the electors had died since the 
7 
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the votes that State any board other than that which was an- 
thenticated in the certificate of the so-called Tilden electors, made 
under the authority the act the 27th January, 1°77, and 
therefore infer that whatever may have been the private opinions 
the Commissioners the significance those words relating the 
conformity of the certificate of the governor to the results of the 
canvassing board, the true and real meaning of the judgment of the 
tribunal was that the certificate the governor was the conclusive 
fact, the ultimate fact, beyond which you had no power to go. 

Phe learned counsel who opened this case on behalf of the objectors 
certificate thought proper the exercise wise and dis- 
judgment the merits men, pay high compli- 
nent his distinguished associate who has just addressed the Com- 
fully coineide the high compliment thought proper 
pay that distinguished gentleman. spoke him the 
modern pilot the law, equal learning and wisdom upon its vast 
sea to guide safely the bark of professional enterprise at whose helm 
was placed bet ween and Charybdis, and challenged that 
behalf the fame old needed disclosure from the 
counsel the other side satisfy this Commission that when the 
bark the counsel the other side was tossed against the Seylla 
Florida that the pilot looked ahead the Charybdis that threatened 
peril was apparent from the discussion that such was 
the preconcerted purpose the voyage, and now established 
from the But adroitly may have led his way, 
this Commission adhere the course which the helm was set 
shun the reefs Florida, the bark must wrecked those Ore- 

Mr. President and gentlemen the Commission, looking the ex- 
act words of the decision in the case of Florida, what is it ? 


The ground of this decision, stated briefly as required by said act, is as follows 
Phat it is not competent, under the Constitution and the law as it existed at the 
date of the passage of said act, to go into evidence aliunde the papers ope ned by | 
the President of the Senate in the presence of the two Ilouses to prove that other 


persons than those regularly certitied to by the governor of the State of Florida 


on, and according to, the determination and declaration of their appointment by the 
board of State canvassers of said State prior to the time required for the perform- 


ance of their duties had been appointed electors or by counter-proot to show that 


tuey had not, 


the case Louisiana the same identical words are repeated 
the decision, Now,are there any particular virtue 
the decision either the returning board Florida the return- 
ing board there anything particularly sacred 
those organizations, and powerful prevent intrusion 
from the Federal Government into those States, check you 
the solemn and serious inquiries you were asked make? No; the 
answer has been given the learned counsel the other side him- 
self, which was this: that when the United States, executing the 
duty contided the two Houses Congress counting the votes 
for President and Vice-President the United States, the pro- 
gress their inquiry the electoral vote the State, met 
with authentication from that State, under its laws they were 
thereby arrested and debarred from any further proceeding. You 
may pass beyond the the governor, given pursu- 
ance the act Congress, for that certificate not given the 
discharge State duty contided him State law, but that cer- 
tificate Is given in response to what purports to be a mandatory act 
Congress, but what fact simply Federal request; and 
which given recognition request and the rules cour- 
tesy rather than from the obligations law. 

But, this inquiry, how far shall you go, and where shall you 


spective orbits upon which they were propelled the fathers 


You behind the certiticate, you have decided, until you 
some authentication the fact with reference which you are 
inquiring, made under the authority and virtue power the 
State When, the case Louisiana, you passed 
the the governor, given obedience the act 
Congress, and found yourselves confronted with the results 
returning board, you said, Here must stop, for here the State 
has challenged Federal power, and bade take further step 
invading the State and the matters self-government.” was not 
the result the canvass; was not any virtue the was 
not because any sanctity Wells Casanave their associates, 
but was when you reached them you reached the broad 
seal of the State, aflixed as evidence to a State fact, under State law, 
and State authority. 

needless for say that the greatest difficulty the fathers 
this encountered the organization our complex sys- 
tem was, adjust its relations and powers that community inde- 
pendence might preserved the States and local self-government 
perpetuated those organizations, and under such limitations and 
restrictions that while this power was left unimpaired there should 
adequate authority given the central authority the Union 
deal with our foreign and preserve and perpetuate the 
combination of States and people s that was formed under the Con- 
stitution the United mark that dividing line between 
the States and the Federal Government was the most 
these extraordinary men were called perform; and they per- 
well, wisely, and perfectly that perpetual harmony 
and perpetual peace would reign this country far any in- 
ternecine strife could ever disturb the one the other, each 
these great powers, the Federal Government the Union and the 


respective local governments the States, would move their 
Repubhie. In reevarding t he respective rights of these politic al or rar 

izations the Federal Government, speaking, 
decisions, through the this tribunal, has said 
special grant of power, or, to speak more correctly, not so much |, 


parinership when originally cousidered and ultimately 


} 
il 


them the Constitution; the appointment the 
power the States, and the States are required exercise 
power, when they have done will farther into the inquiry 
the propriety State action than the solemn and great seal 
the State whenever find aflixed the ultimate fact under the 
authority State law, and the sanction the State organization, 

that not the meaning the decision, then here 
with the smallest matters technical law, and indulging 
thing similar pleas and replications and rejoinders and rebutters 
and surrebutters and demurrers indetinite, and settling the rights 
forty million people upon technicalities and subtleties that any one 
the distinguished gentlemen now address would scout and discard 
introduced into his court case involving even the smallest and 
most insignificant right money. Your decision must rest 


rests all the the people, upon the doctrine 
State rights compared with the rights the Federal 


must rest the confidence the people, tind repose their 
confidence all, upon some broad principle which they can compre- 
hend aad understand, and which, comprehending and understanding, 
they will recognize and accept, and even the anguish their dis- 
appointment welcome and cherish wise and judicious, because 
comes from wise and judicious men, and commended sound and 
broad reasoning. 

these questions are settled upon any such narrow and 
technical grounds brothers the other side contend for, the 
wound which this Commission was organized heal the nation 
they will only make bleed the freer; and for four years come the 
American people while submitting legitimate authority will recog- 
nize that there this country the anomalous Presi- 
dent facto and President though not 

was pleased first hear learned brothers the other side 
commend the doctrine State rights with much apparent ear- 
nestness; but felt their want earnestness and sincerity, and 
listened their disquisition upon this subject there was brought 
vividly recollection the saddest, grandest, and most tran- 


event history the humanrace. They took himand 


they clothed him with purple, planted the insignia royalty 
crown thorns upon his brow they put reed within his hand for 
scepter, and fell down before him the mockery adoration. 
When the sacrifice was the veil the temple was rent 
and darkness was spread upon the face There peo- 
ple to-day seattered over the world, inhabitauts every country, but 
without home country their 

Mr. President and gentlemen the Commission, what particular 
does the law Louisiana the law Florida, reference the 
ascertainment the result the appointment differ from 
the law the law Oregon board appointed that 
required canvass the returns and determine the Similar 
language, but hardly sostrong, used the law 
what the Jaw Oregon upon this subject Section 60, which has 


been frequently read, provides 


The votes for the electors shall be given, received, returned and canvassed as 
the same are given, returned, and canvassed for members of Congress. 


And was very properly remarked one the learned counsel, 


that ends that paragraph and terminates the duty canvassing. 


The secretary state shall prepare two lists the names the electors— 


What Not those that have received the highest number 
of votes, but— 
two lists of the names of the electors elected, and affix the seal of the State to 
the same. Such lists shall signed the governor and secretary, and the 
latter delivered to the college of electors at the hour of their meeting on such first 
Wednesday of December, 

executive duty performed. The electors that are 
elected are receive this certificate. Who determine who 
elected? Isnot that oftice confided the parties who are engaged 
the mandate the law this transaction 

the lists the names those who are They 
must determine who are the parties elected. Florida the return 


ing board was given the power determine the result and 


report the office secretary state Florida all the votes 
taken, giving specific account those they deemed proper the 
exercise their questionable jurisdiction throw out, well all 
others. All the votes sent them were returned lists all 
the votes sent them were returned; but this tribunal held 
that the determination was that board. Now although 
the word “determine” not the section quoted from the law 
Oregon, yet the act which the section requires performed 
act which cannot performed unless determination. 
The lists are lists the electors elected. The canvass 
conducted the canvass for members Congress, and provision 


— 
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made for their certificates. The act astothe canvass for members 
Congress is as follows: 
it shall be the duty of the secretary of state, in the presence of the governor 

weed Within thirty days after the election, and sooner if the returns be all | 

cod. to canvass the votes given for secretary and treasurer of state, State 

sof the supreme court, member of Congress, and district attorneys 
governor shall grant a certiticate of election to the person having the high- | 

es uber of votes, and shall also issue a proclamation declaring the election of | 
pt rsen. 

the members Congress and certain State the 
that the governor shall grant certificate commis- 
sion the person having the highest number votes. The section 
that relates electors, though refers the section relating 
members Congress, requires the canvass conducted was 
canvass required that section, yet omits—and omitting the 
presence the thing omitted shows that was before their minds— 
omits the requirement that the section reference members 
Congress Which requires that the executive should perform simply 
the ministerial oflice of giving the commission to the party who, by 
the enumeration made the secretary state, should 
shown have the greatest number votes. 

submit, this connection, that withhold the commission 
withhold the from party deemed the governor 
the oflice the legitimate performance constitu- 
tional and proper executive This Commission has told that 
the State cannot interfere with elector, whether eligible 
whether his election secured fair means foul 
means after the time when has cast his vote. You have further 
told that cannot interfered with except between the time 
the conclusion the returning board and the time his voting, 
which, Florida, was, believe, some six and Louisiana 
some four The State Oregon, seeking perform her duty, 
and its much-abused executive seeking protect that State from 
the odium having wantonly violated the Constitution the 
United States, when the subject the election these electors came 
him, entered upon the consideration the matter which 
and alone could consider and determine, and the State the only 
power her command that time—the time which she was lim- 
ited your decision—has solemnly determined that one who claimed 
elected was not elected. 

beg refer you, gentlemen the Commission, upon the subject 


r, 


the executive duty that regard, the thirty-ninth volume 


Missouri Reports, page not have read- 
ing largely from these authorities; but, the President this Com- 
mission remarked yesterday. the Commission has opportunity 


examine them after the argument, and they must therefore rely upon 
The 


counsel for whatever information they have regard them. 
case that Bartley vs. Fletcher, Governor: 


Phe governor is bound to see that the laws are faithfully executed, and he has 


ineligible candidate without violating his oath and being guilty 
infraction the Federal Let read further from 


| the case in 39 Missouri Reports : 


In the correct and legitimate performance of his duty he must inevitably have a 
discretion in regard to granting commissions; for should a person be elceted or 

| appointed who was constitutionally ineligible to hold any office of profit or trast 
would the executive be bound to commission him when his ineligibility was clearly 
and positively proven? Lf he is demied the exercise of any discretion in such case 


he is made the violator of the constitution, not its guardian. 
is his oath of office? 


Of what avail, then, 


Need pursue that inquiry further? Need the subse- 
quent decisions that State and show this Commission that that 
opinion stands asthe unreversed law that State to-day Although 
the counsel the other side referred opinion tending 
change and modify the ruling have read, would, had time left 
me, analyze and show the Commission that the case referred 
way changes the law pronounced the opinion read, 
that this law to-day the law Missouri; the law Indiana; 
the law Massachusetts; and the governor that State, the 
exercise his functions, may withhold and refuse tix 
the broad seal the State when the party claiming not capable 
being appointed the tille which would evidence. 

Now, the governor his certiticate, what the ef- 
fect that certificate when When has exercised his 
power, and issued his certificate, and affixed the seal the State 
sive evidence of the title and cannot be questioned except in a regu- 
lar legal proceeding for the purpose invalidating the 
the counsel the other side have correctly said, when en- 
tered into this inquiry and this investigation, asked that this tri- 
bunal should proceed though exercising the powers court un- 
der quowarranto, and search all the facts the very But 
was error when said that the argument inconvenience 
came from our side, and that Mr. O’Conor had stated that could 
certain point, and suggested that would convenient 
your discretion stop certain period the The 
argument inconvenience, order that you might thereby in- 
duced not make the inquiries the people hoped you desired for and 
should make, came from learned friend who now sits upon 
right, | Mr. Evaris, ] and was pressed with all his great powers of lowic 
and eloquence; and meet that argument replied that, you 
found inconvenient that you could not investigate all the 
facts, there was discretionary power the exercise which you 
could limit the scope the inquiry. 

This certificate when conclusive evidence the title, only 
was the decision the court last resort upon 
questions submitted the executive department the govern- 
} ment. Other authorities to the same etfect will be found in the brief 


taken an oath to support the Constitution. 


the laws Oregon, which brother Hoadly hands read 
the Commission, tind more careful provision than found 
most the States the Union: 

The organic law is the Constitution of the United States and of this State, and is 
altogether written. Other written laws are denominated statutes. The written 
law of this State is, therefore, contained in its constitution and statutes and in the 
Constitution and statutes of the United States.—section 712, page 253. 


Oregon, therefore, her reverence for the supreme law the 


United States, has not allowed her obligation the Constitution 


the United States rest only its authority the Constitution 


the Federal Government, but she has into her own 


laws and made part her State systein and the governor, 


having taken his oath take care that the laws faithfully 
ted, required her constitution, when for elector 
comes before him demanding the fact that 
elector under the broad seal that State, having due regard his 
oath and reverence for the Constitution the United States, and 
being satisfactorily informed that such applicant the Constitn- 
tion the United States inhibited from holding the appointment 
being appointed, compelled refuse certify statement which 


would falsehood, and therefore direct both the 


Constitution the United States and the Oregon and 
his oath governor Oregon. 

Gentlemen talk about simulated virtue, and the learned 
went speak our virtue, and condemning the 
ernor Oregon, and, may remark, went further, and regretted 
hear him are few men the profession for 
whom have higher respect, and pained hear his unbe- 
coming intimations conspiracies Gramerey Park, and 
telegrams between Oregon and New York. stated that such 
evidence had been offered; but, with significant intimations, indi- 
cated what might have done such evidence had been the 
case, 
objection its introduction. 
joiced it. have been seeking for the truth and nothing but 
the truth, and begged for evidence from the beginning. fling 
and those represent, made under the pretexts testimony not 
even offered, hardly reaches the plane professional honor 
upon which supposed all the this great de- 
bate. 

The governor Oregon could not have given the 


Had you it, gentlemen, should have interposed 
should have welcomed and re- 


which has Leen handed you; and Lam constrained, regret 
from the quick passage time leave that subject thus super- 
ficially considered. 

Mr. Commissioner HOAR. Mr. Merrick, there Massachusetts 
decision the supreme court that Was not that 
Maine? 

Mr. MERRICK. There isone Massachnsetts well Maine. 

Mr. Commissioner HOAR. remember now; there one 117 
Massachusetts. 

Mr. MERRICK. One bundred and seventeen 


Shall 


[have read 


remember very well. 
it. you alluded another one, 
Mr. The language is: 


The nature of the duties thus imposed and the ve 
that they are to be performed without unnes ‘ 
| by the governor to any person appearing 
| the tinal and conclusive evidence of the determination of th 
as to his election. 


Ipon su 


The learned counsel upon the other side, order derogate from 
the effect the certificate and the seal, refers the 
ease of the United States vs. Le Baron, in 19 Howard, from which he 
authority direct opposition the point for which was quoted 
upon the other 


mmimission tothe 


When a person has been non 
Senate 


been si 


1 to anoffice by the President, confirmed by the 
and his commissi med by the President, and the seal 
United States aflixed thereto, his appointment to that office is complete 


The sentence quoted the counsel the other side was this: 


The transmission of the commission to the officer is not essential to his investiture 


of the ollice. 
were left inferthat the word 
thing that appertained the and the issuing the 
MmIssion. 

The follow ing sentence is: 


included every 


If by any inadvertence or accident, it should fail to reach him, his posses 
the oflice is as lawful as if it were in his custody 

The PRESIDENT. Who gave the opinion 

Mr. MERRICK. Mr. Justice Curtis gave the opinion. 

It is but evidence of those acts of appointment and qualitic 

tute his title, and which may be proved evidence, 
| requiring the best evidence does not prevent. 


ion of 


Mion which 


by other where the rule of law 
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The issued his Cronin and two other 


Haves electors. Cronin held his certificate, and by virtue of that 
certificate, Whether rightfully or wrongly issued, I respectfully sub- 
mit that was facto; and was gratified hear the 
reply the honorable counsel the other side the question sub- 
mitted by Mr. Commissioner Morton, I think, as to whetber or not, 
if there was any oiheer de facto in the actual possession of the oflice, 
there could vacancy? replied promptly there could 


not. Who, then, was the incumbent this Who had the 
the day that the electors voted, Cronin 
held the certificate with the broad seal the State attached it. 
had the muniment title the that which the act 
made the muniment title evidence and that which 
evidence title the law the State. What 
had Watts? says the learned counsel the other side considering 
the evidence Watts had certilicate from the secretary 
state the canvass the votes. What isit? Concede fora 
moment that there this No. duly certitied copy 
some record the oflice the secretary state, what does pur- 

Abstract of votes cast at the rm sidential election held in the State of Oregon 
November 7, 1476, for presidential electors 

“Abstract votes,” not the canvass the votes. The learned 
counsel, order make appear that “abstract” and canvass 
were synonymous terms, referred back the statutes Oregon which 
required the clerks the voting precincts make out certain ab- 
stracts and send them the state. ‘This the result 
those abstracts sent the clerks, and which abstracts the 
law Oregon speaking when requires the state and 
the governor canvass. When they have canvassed these abstracts 
their canvass makes another paper, which should paper record 
that oflice, and which not here this 

I hereby certify that the foregoing tabulated statement is the result of the vote 
cast for presidential electors 

result the vote certifies results, not that 
file purporting reflect the canvass made, but that 
result the vote cast for presidential electors general 


Again: 


IS. F. Chadwick, seeretary of the State of Oregon, do hereby certify that I am 
the custodian of the great seal of the State of Oregon; that the foregoing copy of 
the abstract of votes cast at the presidential election held in the State of Oregon, 
November for presidential clectors, has been compared with the 


original abstract of votes cast for presidential electors. 


What “abstract votes?” The abstract votes that learned 
brother found called for preceding section the law anterior 
which refers the secretary state, namely, the abstract 
that sent the clerks who ofliciate that capacity 
the precinet cleetions ; not the canvass of the votes which the law 
requires made the seeretary the presence the 
governor, 

Mr. Commissioner MILLER. Mr. Merrick, let ask you whether, 
that paper contains all the abstracts votes sent the clerk 
each county,it not all that the secretary had before him, and 
all that conld other paper could make 

Mr. MERRICK. could make his abstract 
please your honor, experience these cases have found that 
discharging corresponding that imposed the stat- 
utes Oregon upon the secretary state could make other and 

Mr. Commissioner like ask you one question, 
you please, that connection, Mr. Merrick. When they opened 
and canvassed the vote, what else would their conclusion 
word correct expression used express the legal 
sion determination canvass brings themto. When 
they certify that thisis the result, they not certify that this the 
which this canvassing board have come 

Mr. MERRICK. donot understand. understand there 
force the suggestion Mr. Commissioner Hoar, there 
force all that says, but not understand that can substi- 
tute papers these one word for another, and put some 
expression that may enable give them easy and 
tory that must take the language 
find it, and Oregon use the word canvass” 
when speaking the secretary state, and term “abstract 
tions, the canvass” something different from the “abstract,” and 
that onght certify has made canvass, and you want 
use that paper evidence “that this the canvass made,” and not 
say some result may have reached.” 

Mr. Commissioner not the canvass act? 

Mr. Commissioner BRADLEY. You cannot have that certified 
payer. 

Mr. MERRICK. You cannot have the exact act, but you may have 
the it, the evidence it. 

Mr. Commissioner BRADLEY. not that what meant this 
certificate ? 

Mr. MERRICK. Ithink not. had been what meant, 
would have said this the canvass the votes made.” Mr. 


Grover, governor. 


Justice MILLER suggests, probably that have before 
here what the secretary had before him; but that not what 
tribunal wants. 

Mr. Commissioner MILLER. Mr. Merrick, there anythin 
that idea, want tell what yon mean 

Mr. Commissioner MILLER. That the act but what 
record earth ever would made but the putting the 
votes that were canvassed and showing the Explain what 
other thing there could about it. 

Mr. MERRICK. will explain Iam required can- 
vass certain abstracts votes that you give me. When 
those votes that you have given me, make record what 
done with them. Here are the votes you gave canvass, and 
here the record act. 

Mr. Mr. Merrick, you will notice the 
top called abstract and the foot said: 

hereby certify that the foregoing tabulated statement the result the vote 


r 


Mr. MERRICK. “the result the vote.” not the can- 

Mr. Commissioner inquiry wish put this: 
stated the bottom that the foregoing Now 
what wish ask you whether you consider that paper called 
the top abstract and the bottom statement paper that 
the secretary made paper that came from the county clerks. 

Mr. the result the votes, not the 

Mr. Commissioner EDMUNDS. But who you understand made 
that thing? Did the secretary state make it, did the county 
clerks, you understand 

Mr. MERRICK. presume the secretary state reached the re- 
sult. 

Mr. Commissioner Mr. Merrick, let ask you whether 
the real qnestion not what the laws Oregon the con- 
clusive evidence the canvass? 

Mr. Commissioner another question. 

Mr. MERRICK. have dwelt longer with this subject than had 
intended and have been induced some inquiries made from 
the Commission during the progress the argument the other side. 
The real question issue, assuggested Senator THURMAN, what 
made the laws Oregon the conclusive evidence the can- 
vass. Can you into the secretary state’s oflice and get out 
the certilicate issued the governor and secretary state with the 
seal the State attached 

The counsel the other side have complained that the certiticate 
issued Cronin and his associates appears certiticate 
not the certificate required the law Oregon, and beg ask 
the gentlemen the Commission look the law Oregon 
bears this 

The secretary state shall prepare the lists the names the electors 
ted— 

Here the list— 

and atlix the seal the State the same. 

Here the broad seal the State. 

Such lists signed the governor and secretary state, 


Here the list signed the governor and the secretary attest- 
ing the fact that the governor signed it. The made out; 
the governor signed it; and the secretary aflixed the broad seal 
the State and submit the Commission that this the final 
and conclusive evidence the canvass the result the canvass 
the result the votes; the final and conclusive evidence who 
was entitled exercise and perform the office elector, you call 

Secondly, submit that whether rightly done wrongly done, 
Cronin held that certificate with that seal attached, and entered 
upon that office the here shows did, the office was 
not and the act the jure even the same time, 
not having the title, could not countervail and nullify his 
act. 

side that the original title held Watts was not valid title. Some 
suggestions were made few days since the argument previ- 
ous case Mr. Evarts that this provision the Constitution the 
United States was not self-executing, and some similar 
have been made to-day reference the same had sup- 
posed that all reasonable persons had settled down the 
that this provision the Federal Constitution was 
But the matter again brought foward beg refer the Commis- 
sion the case Morgan vs. Bush’s (Kentucky) Reports, 

far the Constitation reqnires all officers take the prescribed oath, and 
far provides disqnalitications wpon acts, and not upon judgment 
tion, the Constitution, as the supreme law of tho land, executes itself without any 
extraneous aid way legislatiou, nor can its requirements defeated. 

Mr. Commissioner EDMUNDS. How did the case 

Mr. MERRICK. time presses and must pass from will 
hand your honor. also refer the Commission 
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Court Decisions, Mr. Campbell, page 
provision the constitution Maryland that person should 
more than six per interest upon money, and that the 

should make appropriate enactments for carrying that 

constitution itself makes the prohibition, and all future legislation mnst 
ordinate and conformable to this provision : ‘* Whoever takes or demands more 
six per cent. while this constitution does unlawful act 
iden by the constitation of the State.” 
And without legislation declared the contract void. 
the subject time will not allow the oppor- 
nity much discussion, any, and regret it, for this sub- 
that Ishonld like have the Commission with 
some degree deliberation, and intended address your honors’ 
attention the various authorities that have reference re- 
submit that unless office has been once there can 
vacaney, and unless has been once filled there can 
the The Commission will bear mind that 

claimed filled these electors was vacancy 

created, not Cronin’s absence, but created Watt’s resignation. 

they had the power fill vacancy all, they executed that 
power filling vacancy created resignation from Watts, and 
vacancy created the non-action Cronin. Now, Watts 
never held the office, Cronin having been the party who receives the 
commission, and theretore the ofticer facto, having received 

evidence his title from the State, the resignation Watts 

unavailing for any purpose. refer the Commission the 

People vs. Tilton, California Reports, 617; Miller vs. The Super- 

visors California Reports, 93; Broome vs. Hanley, 

Pennsylvania State Reports, and the authorities upon page 

the brief, and the Corliss case. 

United States statutes, must remark this connection, pro- 
for two contingencies: the contingency and 
ive provided only for the contingency vacancy, and not for the 
tingeney But, say the learned counsel the 
other the word otherwise implies all vacancies, and they re- 
the maxim sociis reference the construction 
language. Now, what the language the statute Oregon 


Any vacancy occasioned by death, resignation, failure to act, or otherwise. 
Vacancy occasioned 


not any vacancy existing, but vacancy 
oveasioned.” 


What the meaning the word 
election was vacant before the elec- 
tion took could not occasioned which already existed. 
But that which already existed could There must 
have been existing condition upon which some cause operated 
produce the effect before you can say that such was 


it 


change made the existing condition, there room for 
use the word and nothing which can ap- 
even more limited than the word cause.” cause produce 
the ordinary operations human affairs. occasion 
produce effect some incidental circumstance. When the stat- 
ute Oregon said that vacancy occasioned certain causes, 
vacancy something that had become operative 
since the day election, not the ordinary course things, and 
which produced condition different from that which existed prior 
the commencement its operation. 

The PRESIDENT. The time allowed has expired. 

Mr. Commissioner GARFIELD. view the interrup- 
tions, that ten minutes more granted. 

The motion was agreed to. 

Mr. MERRICK, beg extend sincere thanks the gentle- 
man for the courtesy, and will enable refer one two 
authorities which will very briefly. was referred 
the other side from the State Maine, the thirty-eighth vol- 
ume Maine Reports, for the purpose showing the Commission 
that failure elect according the laws Maine would create 
and was either stated left inferred that the 
statutes Maine reference that subject were similar their 
provisions the statutes Oregon. The case Maine, 


page 


The fourth question asked was, case the second and third questions should 
the negative not there vacancy said oflice. 


There had been that case failure elect, and answering 
that question the court stated 


The undersigned, therefore, answers the first, second, and third questions the 
negative, and the fourth the 


The answers declared that there was vacancy the 
when look back the statute law Maine find this provision 
under which that decision was given: 

all cases election under the act which this additional, when choice 
shall have been effected or a vacancy shall happen by death, resignation, or other- 
Wise, such vacancy shall filled the governor and council.—Session Laws 
1=44, page &4, 

This the authority which the counsel the other side relied 
for his position that non-election created vacancy and brought 
his support this behalf, Looking back the law appar- 


ELECTORAL 


ent that the authority directly adverse the position which the 
learned counsel used maintain. 


associate suggests that 
should give the Commission reference the 
the Revised Statutes, section providing for the supplying 
vacancies they occur the oftice postmaster. 

can enter upon new point the case this late period the 
argument, though there are two three much desire elaborate. 

Mr. President and gentlemen the must submit the 
case upon what has already been said. closing this argument 
submit that claim, and claim most earnestly that you 
give Oregon the your rulings Louisiana and 
desire that this case you should adhere the spirit and principles 
the decisions you have rendered the tried and de- 
cided. quite unessential, quite immaterial, whether they conform 
opinions the subject constitutional law not, and quite 
immaterial whether they conform the opinions any one else 
upon those subjects. They have been rendered this tribunal, re- 
corded upon the journals both Houses Congress, passed into the 
history the country, and are operative effect the process now 
going on of determining who shall be the Chief Magistrate of the 
Republic. 

These opinions will accepted rejected the people the 
United States their estimate their wisdom and sound- 
ness; but this people will not pass beyond the their char- 
acter and their merits they are first challenged the men 
were Consistent adhesion solemn con- 
clusions reached those great men whom the people have com- 
mitted the settlement their rights essential the preservation 
loyal respect for authority and character; and while mitigating 
the pangs disappointment often judg- 
ments seemingly the harshest and the most unjust. But when these 


judgmenfs antagonize one their very conflict and 


antagonism are combined operative accomplish one and 
the same result, and that result one with which individual sympa- 
thies are closely and warmly connected, unpleasant thoughts will 
stir within the public mind, and angry will swell the popu- 
lar heart. 

The Supreme Court the United States one the idols the 
people. They have their estimate its character invested with 
asanctity and adignity beyond that any other tribunal the 
face the earth. They believe that all other Departments the 
Government are liable deterioration and possible but 
they look the Supreme Court lifted above those currents im- 
pure air that tloat upon the surface the world, and still imbued 
the virtues and speaking with the wisdom the fathers the 
When this faith destroyed, the night will have come. 

Mr. EVARTS. Will honors allow ask attention 
case Missouri, page the cases that State are much 
insisted upon? 

Mr. HOADLY. The State vs. That case was cited before. 

Mr. MERRICK. was cited, and referred myself not 
any way reversing, although explaining, the case Missouri that 
read from. 

Mr. EVARTS. understood the learned counsel. 

Mr. EVARTS. The one hundred and eleventh page this pre- 
candidate the ground that the majority candidate ineligible, 
and denies the right. 

Mr. HOADLY. me, denies the right except cases 
which are patent, upon which expressly withholds opinion 
many words, denies the right cases personal 
the candidate and latent. 

Mr. MERRICK. And refers the case Indiana, Gulick 
New, with approval, upon which rest. 

Mr. The section referred just the Revised 
Statutes section 3836, page 756. 

Mr. Commissioner have reference it. 

Mr. EVARTS. The tribunal will see that has bearing the 
question whether the was vacant ex-. 
pressly provided that vacant the sureties may remain bound 
for certain time afterward. 

Mr. Commissioner GARFIELD. Mr. President, move that the 
public session the Commission closed and that into con- 
sultation. 

The motion was agreed to. 

Mr. Commissioner that order get 
room good condition and purify the air had better take re- 

The motion was agreed four o’clock and thirty minutes 


The recess having expired, the Commission re-assembled five 
o’clock with closed doors. 

After debate, 

Mr. Commissioner EDMUNDS offered the following resolution: 

Resolved, That the certificate signed by E. A. Cronin, J. N. T. Miller, and John 
Parker, purporting to cast the electoral votes of the State of Oregon, does not con- 


tain nor certify the constitutional votes to which said State is entitled. 
Pending which, 
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motion Mr. Commissioner was 


Ordered, That the vote the matter now pending taken four 
motion Mr. Commissioner HUNTON, (at seven o’clock and 


twenty-live minutes,) the Commission adjourned until to-morrow 


February 23, 1877. 


int to adjournment, all the members being present except Mr. Com- 
missioner 

Journal yesterday was read and 

Commission resumed its deliberations the matter the 
vote the State Oregon, the question being the res 
submitted Commissioner EDMUNDs yesterday. 


two and twenty minutes p.m. Mr. BAYARD 
presented the following communication, which was read: 


I. F. Baya 
Dra Mr. ‘}aurMAN has been in bed all morning, and is now suffering from 
, pain that it will be impossible for him to meet the Commission to-day. 
A. THURMAN. 
] AY, February 23, 1877 


Mr. Commissioner 


] 1, That Ser ate rs BAYARD and FRELINGHUYSEN be a committee to call at 
i Mr. THURMAN to learn if he will consent that the Commission adjourn to 
I © lor the purpen of receiving his vote on the question relating to Oregon. 


HOAR submitted the following resolution 


The question being the adoption the resolution, was deter- 


Those who voted the aflirmative were: Messrs. Abbott, Bayard, 
Bradley, Edmunds, Field, Frelinghuysen, Hoar, 
Miller, Payne, and Strong—13. 

Mr. Morton voted in the negative. 

motion Commissioner STRONG, (at three o’clock m.,) 
the took recess for half hour. 

three o’clock and forty-seven minutes m., the Commission 
having its session, the committee appointed wait Mr. 


ssioner THURMAN returned and reported that would receive 
the Commission at his house, 


Wherenpon, motion Mr. Commissioner HOAR, was 

0 . That the ¢ 1 now proceed to the house of Mr. Commissioner 
a AN, there to go on with the case now before it, 

The Commission accordingly proceeded the house Mr. Com- 
missioner Fourteenth street, all the members being 
present. 


Commission was there order the President. 
being the resolution Mr. Commissioner 
Mr. Commissioner FIELD offered the following substitute 


Whereas J. W. Watts, de ated in certificate No. 1 as an elector of the State of 
0 for President and Vice-President, on the day of clection, namely, the 7th of 
Nove wr, 176, held an oflice of trust and profit under the United States: Therefore 

Res i, That the said J. W. Watts was then ineligible to the ottice of elector 
W in the express terms of the Constitution. 


question being the adoption the substitute, was deter- 


mined in the rie rative: 
Those who voted the aflirmative Messrs. Abbott, Bayard, 
Hunton, Payne, and 
who voted the negative were: Messrs. Bradley, Edmunds, 
Gartield, Hoar, Miller, Morton, and Strong—s. 
Commissioner FIELD the following substitute for the 
resolution: 
Whereas at the election us am on the 7th of November, 1876, in the State of Ore- 
for clect of Preside 1 Vice-President, W. H. Odell, J. W. Watts, and 
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number of votes cast for electors, but the | 
and protit under the United States, was | 


| Watts then ’ ng an ollice of trust 
to the office of ¢ tor: Therefore 
Odell and Cartwright were the only persons duly elected 
1 there w i failure on the part of the State to appoint a third 


qnestion being the adoption this substitute, was de- 
i } rot 


Phose who din the tive were: Messrs. Abbott, Bayard, 

who voted negative were: Messrs. Bradley, Edmunds, 
iysen, Hoar, Miller, Morton, and Strong— 


FIELD red the following substitute for 


is made no provision for the appointment of 
f ¢ gress where there was a failure to make a choice on | 


ed, That the attempted election third elector the two persons 
The being the adoption this substitute, was 

ded the negative 


Those who voted the affirmative were: Messrs. Abbott, Bayard, 
Hunton, Payne, and Thurman—7. 

hose voted the negative were: Messrs. Bradley, 
Garfield, Hoar, Miller, Morton, and 

Mr. Commissioner BAYARD offered the following 


Resolved, That the vote of W. H. Odell and the vote of J.C. Cartwright. east 5 
Rutherford B. Hayes, of Ohio, for President of the United States, and for W 
A. Wheeler, of New York, for Vice-President of the United States, are the yor 
provided for by the Constitution of the United States, and that the aforesaid © 
) and Cartwright, and they only, were the pe rsons duly appointed electors in the st 
of Oregon at the election held November 7, A. D. 1876, there having been a fa 
} at the said election to appoint a third elector in accordance with the Constituti 
and laws of the United States and the laws of the State of Oregon ; and that thet 
votes aforesaid should be counted, and none other, from the State of Oregon 


The question being the adoption this substitute, was de- 
cided in the negative: 


Those who voted in the affirmative were: Messrs Abbott, Bayard, 
Clitiord, Field, Hunton, Payne, and 

Those who the negative were Messrs. Bradley, Edmunds, 
Frelinghuysen, Hoar, Miller, Morton, and Strong— 

The recurring the original resolution offered Mr, 

Park , purporting to cast the electoral votes of the State of Oregon, does not « 
tain n - certify the constitutional votes to which said State is entitled— 


was determined the affirmative 


Those who voted the were Messrs. Abbott, 
Bradley, Clifford, Edmunds, Field, Frelinghuysen, Hoar, Hun 
ton, Miller, Morton, Payne, Strong, and Thurman. 

Mr. Commissioner MORTON oftered the following resolution 


Resolved, That W. IT. Odell, John C. Cartwright, and John W. Watts, the per 


sons named as electors in certiticate No. 1, were the lawful electors of the Sta 
Oregon, and that their votes are the votes provided for by the Constitution of t! 
United States, and should be counted for President and Vice-President of the United 
States, 

Mr. Commissioner HUNTON moved amend the resolution 
striking out the name John Watts; and the question being 
this amendment, was decided the 


Those who voted the affirmative were Messrs. Abbott, 
Field, Hunton, Payne, and Thurman—7. 

Those who voted the negative were Messrs. Bradley, 
Frelinghuysen, Garficld, Hoar, Miller, Morton, and Strong— 

The question recurring the original resolution 
sioner MORTON, was decided the aflirmative. 


Those who voted the affirmative were Messrs. Bradley, 


Frelinghuysen, Gartield, Hoar, Miller, Morton, and 

Those who voted the negative were Messrs. Abbott, Bayard, 
Field, Hunton, Payne, ‘and Thurman—7. 

Mr. Commissioner EDMUNDS submitted the following: 


Ordered, That the following adopted the final decision and report 
matters submitted to the Commission us to the electoral vote of the State of Orey: 


ELECTORAL COMMISSION, 

To the President of the Senate of the United States, presiding in the meeting o 

two ion sesof Congress, under the act of Congress entitled “* Anact to provide | 

and regulate the counting votes for President and Vice-President, and the 

cision questions arising thereon, the term commencing March 

1877,’ approved « January 20, A. D. 1877 

The Electoral Commission mentione said act havi ing received certain cert 
cates and papers purporting to be certificates, and papers accompanying the s 
of the electoral votes from the State of Oregon, aol the objections thereto, s 
mitted under said act, now report that has duly considered the same, 
suant to said act, and has by a majority of votes decided, and does hereby deci 
that the votes of W. H. Odell, J. C. Cartwright, and J. W. Watts, named in t 
certificate of said persons and in the papers accompanying the same, which votes 
are certified by said persons as ap Pe ars is cl certificates submitted to the 
mission as aforesaid and marked “ No. 1, N. C.” by said Commission, and herey 
returned, are the votes provided for by the C at of the United States, « 
that the same are lawfully to be counted as therein certified, namely: three votes 
for Rutherford B. Hayes, of the State of Ohio, for President, and three votes tor 
William A. Wheeler, of the State of New York, for Vice-Pre re nt. 


le 


The Commission has by a majority of votes also decided, and does hereby decir: 
and report, that the three persons first above named were duly appointed electors 
in and by the State of Oregon. 

The brief this decision that appears, upon such evidence the 
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Constitution and the law named in said act of Congress is ¢ ee ip nt and pertinent 


e consideration of the subject, that the beforementioned electors appear to 

» been lawfully appointed such electors of President and Vice-President of the 

ed States for the term beginning March 4, A. D. 1877, of the State of Oregon, 

hat they voted sach the time and the manner provided for the Con- 
tion the United States and the law. 

\nd we are further of opinion that by the laws of the State of Oregon the duty 

¢ -anvassing the returns of allthe votes given at an election for electors of Presi 

and Vice-President was imposed upon the secretary state, and upon one 


rhat the secretary of state did canvass the returns in the case before us, and 

y ascertained that J. C. Cartwright, W. H. Odell, and J. W. Watts had a 

rity of all the votes given for electors, and had the highest number of votes 

for that office and the express language the statute those persons are deemed 
elected. 

“That in obedience to his duty the secretary made a canvass and tabulated state- 
tof the votes showing this result, which according to law he placed on file in 
the 4th day December, 1876. All this appears official 

cate under the seal of the State and signed by him, and delivered by him to 
e electors and forwarded by them to the President of the Senate with their votes. 
(hat the refusal or failure of the governor of Oregon to sign the certificate of 
lection of the persons so elected does not have the effect of defeating their ap- 
ment as such electors. 
{hat the act of the governor of Oregon in giving to E. A. Cronin a certificate of 
lection though he received a thousand votes less than Watts, on the ground 
t the latter was ineligible, was without authority of law and is therefore void. 
fhat although the evidence shows that Watts was a postmaster at the time of 
selection, that fact is rendered immaterial by his resignation both as postmaster 
(elector, and his subsequent appointment, to till the vacancy so made, by the 
electoral college. 
Commission has also decided, and does hereby decide, majority 
es, and report that, as a consequence of the foregoing and upon the grounds before 
stated, the paper purporting to be a certiticate of the electoral vote of said State 
{ son, signed by E. A. Cronin, J.N. T. Miller, and John Parker, marked “No. 

Cc.’ by the Commission, and herewith returned, is not the certiticate of thi 

provided for the Constitution the United States, and that they ought not 
vaunted as such. 

Washington, C., the day and year first above written. 


The question being the adoption the order was decided 
the atiirmative 


Those who voted were: Messrs. Bradley, Edmunds, 
Frelinghuysen, Garfield, Hoar, Miller, Morton and 

who voted the negative were: Messrs. Abbott, Bayard, 
Field, Hunton, Payne, and Thurman—7. 

the report the Commission was adopted; and said decision 
and report were thereupon signed the members agreeing therein 
as follows: 

SAM. MILLER. 

W. STRONG. 

JOSEPH P. BRADLEY. 

GEO. F. EDMUNDS. 

MORTON. 

FRED'K T. FRELINGHUYSEN 
JAMES A. GARFIELD. 
GEORGE F. HOAR. 


Commissioner EDMUNDS offered the 


Ordered, That the President the Commission the Presi 

dent of the Senate in the following words: 
“WASHINGTON, D.C., February 23, A. D. 1877. 

“Sir: the Electoral Commission inform the Senate that has 
and decided upon the matters submitted under the act Congress 
concerning the same touching the electoral votes from the State of Oregon, and 

rewith, direction said Commission, transmit you the said decision, 
vriting, signed by the members agreeing therein, to be read at the meeting of the 
wo Houses, according to said act. All the certificates and papers sent to the Com- 
ission by the President of the Senate are herewith returned. 
“ Hon. Toomas W. Ferry, 


The being the adoption the order, was determined 
the and the letter was accordingly signed, follows 


“NATHAN CLIFFORD, 
“ President of the Commission.” 


Mr, Commissioner EDMUNDS offered the following: 


That the President the Commission transmit the Speaker the 
House Representatives letter the following words: 
“ WASHINGTON, D. C., February 23, 1877. 

Tam the Electoral Commission inform the House Repre- 
sentatives that has considered and decided upon the matters submitted under 
the act_of Congress concerning the same, touching the electoral votes from the 
State of Oregon, and has transmitted said decision to the President of the Senate, 
to be read at the meeting of the two Houses, according to said act.” 

“Hon. RANDALL, 

Speaker the House Representatives.” 


The being the adoption the order, was decided 
the and the letter was accordingly signed follows: 


“NATHAN CLIFFORD, 
* President of the Commission.” 


motion Mr. Commissioner MORTON, was 


That the injunction imposed the acts and proceedings 


the Commission be removed. 


motion Mr. Commissioner GARFIELD, (at five 


m.,) the Commission adjourned until twelve o’clock noon to-mor- 


row, 


} Commission that I am not able to : 
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SATURDAY, February 24, 1877. 
The Commission met twelve o’clock m., pursuant adjournment. 
Present: The President and Messrs. Commissioners BRADLEY, 
BAYARD, HUNTON, and Hoar. 
The Journal was read, corrected, and approved. 
There being business before the Commission, motion Mr. 
Commissioner EDMUNDS, a recess Was taken until three lock p. m., 
which time further recess was taken till four which 
was again extended tiil tive o’clock p.m.; when, motion Mr. 
Commissioner the adjourned till Monday next 


MONDAY, February 26, 1877. 


The Commission met ten o’clock and there being busi- 
ness before the Commission took recess until one 

one o’clock the Commission 

The PRESIDENT laid before the Commission the following com- 

1017 FOURTEENTH STREET, D. C%, 
February 26, 1877. 
Hon. NATHAN CLIFFORD 
President of the Electoral Commission: 

Sir: Continued ill-health hé 
to my bed, from which, by orde 
have I any assurance that 


nfined me to my room, and for several days past 
physician, I cannot be removed to-day ; ner 
sable to get out for some days to come. 

Under these circumstances of physical disal Tam compelled to notify the 
ttendits session, and ask that the vacancy caused 
rovided by law. 


by my absence may be filled as p 
Yours respectfully, 
A. G. THURMAN. 
motion Mr. Commissioner EDMUNDS, the communication 
was ordered placed the files the Commission. 


Mr. Commissioner otfered the following resolution 


Whereas Hon. ALLEN G. T ‘MAN, Amember of this Commission on the part 
of the Senate of the United States, has now commanicated to the Commission 
by a letter in writing the fact that he has become physically unable to perform the 
duties required by the act of Cong sestablishing said Commission 


And whereas the said ‘TitURMAN has in fact become physically unable to perform 
the said duties: Theref 


Resolved, That the nt of the Commission forthwith communicate said fact 
to the Senate of the United States, as required by said act, in order that the va 
cancy so created in said Commission may be lawfully tilled 


The question being the adoption the resolution, was de- 
cided the 

motion Mr. Commissioner EDM UNDS, was 

Ordered, That the President of the Commission transmit a letter to the Presi- 
dent of the Senate, in the following words 

“ ELECTORAL COMMISSION, 
** Washington, February 26, 1877 

‘To the Pr sident of the Senate of the United States: 


“Sir: Tam directed by the Electoral Commission, formed under the act of Con 
gress approved January 29, A. D. 1877, entitled “An act to provide for at 
late the counting of votes for President and Vice-President, and the de« 


questions arising thereon, for the term « 
municate to the Senate a copy of a res¢ 


neing March 4, A. D. 

the Commission, this day adopted 

touching a vacancy therein, occasioned by the physical inability of Hon. ALLEN G 

PiiURMAN, a Senator and a member of said commission, to proceed with its duties. 
Respectfully yours.” 


And the communication was thereupon signed 
“NATHAN CLIFFORD, 
** President of the Commissi 


motion Mr. Commissioner HOAR, the Commission took re- 
cess until four o’clock 

The PRESIDENT, at four o’clock p. m., read the following com- 

IN SENATE OF THE UNITED STATES 
February 26, 177 

Sir: I have the honor to communicate to you, to be laid before the Electoral 
Commission, the proce: igs of the Senate upon the submission of your comm 
nication this day announcing.the inability of Hon. ALLEN G. THURMAN, a membet 


of the Commission, to pertovm the duties required by the act creating the said 


I have the honor to be, sir, respectfully, your obedient servant, 
T. W. FERRY 


j fr tempore 
President pro tem; 


IN THE SENATE OF TUB UNITED STATES 


February 2 
The PRESIDENT pro tempore laid before the Senate a communication from the Pres 


ident of the Electoral Commission, announcing that Hon. ALLEN G. TH [AN, & 
member of said Commission on the part of the Senate, had become physically 
unable to perform the duties required by the act of Congress establishing the said 


Commission. 


The Senate thereupon proceeded, as required by the act of Congress creating the 


said Commission, to elect, by a viva roce vote, & member of the Senate to till t 
vacancy in the said Commission created by the inability of Hon. ALLEN G. Tu 
MAN. 

And, on counting the votes it appeared that Hon 
imously elected the Senate till the vacancy the 

Attest; GEORGE C. GORHAM, 


Secretary 


4 
| 
Hon, NATHAN CLIFFORD 
President the Electoral Commission. 


ELECTORAL COMMISSION. 


oath prescribed law was administered the President 
Mr. and subseribed him; whereupon took asa 
member the Commission. 

Mr. Commissioner EDMUNDS, the Commission took 
ntil six o'clock, unless sooner called together by direction of 


At six o'clock p.m. the Commission reassembled. 
Mr. George C, Gorham, Secretary of the Senate, appeared and pre- 


sented the following communication ; which was read: 
HALL OF THE Housk OF REPRESENTATIVES, 
February 26, 1576. 
To the dl he Com ior 
han o1 return or paper purporting to be a return or certificate of the 
yor Ul State of S th Carolina hay y been received and tl aay 
l the presence of t two Houses of Ce ress and objections thereto hay 
‘ le, th l tur wi ilaccompanying papers and also the objec 
i thereto her i itted to the judgment and decision of the Conimiis 
isp ides] 
r. W. FERRY, 
I ident of the Senat 


Mr. Commissioner EDMUNDS. I think the certificates had better 
be read, if they are not too long 

Mr. Commissioner PAYNE. Would it not be in order to have them 

but their reading asked for. 
I} y will be read. 


CERTIFICATE No. 1 
\ F § 4 
Pursuant to the laws of the United States, I, D. 1H. Chamberlain, governer of 
it f South Care 1, do hereby certify that C. C. Bowen, Jolin Winsmith, 
i 4 LB. de ton, Ti thy hi W. B. Nash, Wilson Cook, and W. F 
« ha en chos ‘ 4 President and Vice-President of the United 


laws of the said 


part of this State, agreeably to the provisions of the 


C. BOWEN. 
J. WINSMITH. 
THOMAS B. JOHNSON, 
TIMOTHY HURLEY. 
W. B. NASH. 
WILSON COOK, 
W. F. MYERS. 
List of persons voted for as Vice-President of the United States of America for the 
! I 1 y the Constitution of the United States of America to begin on 


y-sever, by the electoral college of the State of South Carolina, on the 
lay in December, in the year of our Lord one thousand eight hun- 
six, at Columbia, the capital of said State of South Carolina, 
oft votes tor each, to wit 
New York, received seven (7) votes. 

Cc. BOWEN, 

J. WLINSMITH. 

THOMAS B. JOHNSTON. 

TIMOTHY HURLEY. 

W. B. NASH. 

COOK. 

. MYERS. 

undersigned, electors of President and Vice pelea of the United 
\ ‘ ppointed by the State of South Carolina at the general elec- 
6 7th day of Novembe r, in the year of our Lord 1:76, do certify that 


list is correct. 


in s whereof we have hereunto set onr hands this 6th day of December, in 
the year of our Lord 1876, and in the one hundred and first year of the Independ- 
ence of ‘ Ur ted States of America. 


. C. BOWEN. 
J. WINSMITH. 
THOMAS B. JOHNSTON. 
TIMOTHY HURLEY. 

W. B. NASH. 

WILSON COOK. 

W. F. MYERS 


lay of March, in the year of our Lord one thousand eight hundred | 


of the constitution of said State, by taking and subscribing the proper oat 


CERTIFICATE No. 2, 
STATE OF SoutTn CAROLINA, 88: 


«We the undersigned, electors of President and Vice-President of the Tyit i 

tates of America for the next ensuing regular term of the respective ollices 
thereof, being electors duly and legally appointed by and for the State of Sout) 
Carolina, as will hereinaft rappear, having met and convened im the city 
luinbia, at the capitol of the State, in pursu: mce of the direction of the Legislat 
of the State of South Carolina, on the first Wednesday, the sixth day of Ds ce 
ber, in the year of our Lord one thousand eight hundred and seventy-six 
hereby certify that, being so assembled, duly qualified according to the provi 


ce therein prescribed, and organized, we proceeded to vote by ballot, and ja! 
ited first for such President and then for such Vice-President, by distinct ba}! 
Phe list of the names of the electors, signed by the governor, with the seal , 
State the reto, required law, not attached, and its absence 
ned by the following statement: 

First. We claim to have been duly appointed electors by the State of South ( 
olina in the manner directed by the Legislature thereof, and to have been ele 
by wen ral ticket, and to have received the highest nuinber of votes at the elect 
for President and Vice-President held on the 7th day of November, A. D, |- 

ud that such election will appear by a proper examination of the legal re “esi 3 of 
the managers of election for the ditlerent precincts in the counties of the Stat 


ex 


| made to their re spective boards of county canvassers, which do not sustain, but ars 


| directly opposed to, the statements of votes given for electors in the sever 


ties forwarded and the State board canvassers the 


1 in confer \ stitution of the United 8S sof America, for 
of in their votes for President and Vice-President of the United 
ior the term preseribed Ly the Constitution of said United States, to begin 
4ih day of March, in the year of our Lord one thousand cight hundred and 
Given under my hand and seal of the State of South Carolina, at Columbia, this 
econd day November, one thousand eight hundred and seventy- 
Db. H. CHAMBERLAIN, 
Governor. 
\ H. E. HAYNE, 
Secretary of State. 
List pers f of ‘he United States of America for the 
| ( ot the United States to begin on the fourth 
our Lord one thousand eight hundred and seventy 
t eleet l« ege of the State of Sonth Care A, on the first Wed 
i i December, in the year of our Lord one thousand eight hundred and 
seventy x, at Columbia, the capital of said State of South Carolina, with the 
i »>wit 
l ‘ 11. Hayes, of Ohio, received seven (7) votes 
Cc. C. BOWEN 
J. WINSMITH 
PHOMAS JOHNSTON, 
TIMOTHY HURLEY. 
Ww. B NASH 
WILSON COOK. 
W. F. MYERS. 
We, the under ned, electors of President and Vice-President of the United 
States of America, appoints | by the State of South Carolina at the general election 
lon the seventh day of November, in the year of our Lord one Thousand eight 
real | venty-six, do certify that the foregoing list is correct. 
| of we have hereuntoset our hands this sixth day of December, in 
of our Lord one thousand eight hundred and seventy-siv, and in the one | 
i first year of the Independence of the United States of America. 


al cou 


Second. The board of State canvassers, after a pretended canvass of the returns 


of the clection, made an erroncous, imperfect, and false statement of the result of 


said election, and illegally declare the result follows: 


Theodore G. Barker.............. 90, 896 | C. C. Bowen.......... 

90,895 | Thomas B. Johnston. . 
In ono cess 90,798 | Timothy Hurley 


90,905 | William B. Nash .... 
John B. Erwin . 90,906 | Wilson Cooke 
Robert Aldrich 90, 860 | HL. F. Myers 


Third. In this illegal and — { canvass of the votes given for the elector 
President and Vice-President, the board of State canvassers, after canvassir 
votes of six of the countic “ee ‘th © State, by comparing the statements of the cou 
boards canvassers with the returns the managers said counti: 
and after discovering serious discrepancies between such statements and suc] 
turns, showing errors in the statements of the county canvassers, refused to « 
tinue such comparison and veritication as to the remaining tweuty-six count 
the State, also refused to allow copies of such returns to be made, and cor 
their canvass and count the aggregation the erroneous returns 
vassers, and upon ent h count declared the above erroneous and false result 

Fourth. The undersigned, who claim that they are duly-elected electors, { 
in the supreme court of South Carolina a suggestion for writ of mandamus to 1 
quire the board of State canvassers to correct the count according to the true \ 
of the people as cast at said election, but pending that proceeding, of which 1 
board had due notice, the beard determined and certified the persons elected uy 
the above erroneous count, and after making a return tothe court, and before 1 
decision thereof, secretly and unlawfully adjourned in defiance and contem 
the authority of the supreme court, The secretary of state, upon such erro: 
statement and illegal determination unlawfully certified to him, caused a cop 
the certified determination of the board of State canvassers to be delivered to 
of the persons therein declared to be elected, viz, Cl ag a r C. Bowen 
Winsmith, Thomas B. Johnston, Timothy Hurley, William B. Nash, Wilson Cor 
and IL. F. Myers. 

Che undersigned thereupon filed inthe supreme court of the State their sucg 
tion for a writ of quo warranto, disputing the election of said persons and the va 


lidity their legal title the offices which proceeding also now 
pending in said court 

Fifth. The undersigned, electors duly appointed, made demand upon the 
retary of state for the lists re quires d by law, and he refused to deliver the sam 
and we further certify that the following are two distinct lists, one of the votes 
for President and the other the votes for Vice-President 


List all persons voted for President, with the number votes for each. 


Names of persons voted for. Numbe r of votes 

Samuel J. Tilden, of the State of New York............ ....2222------- seven (7.) 
List of all persons voted foras Vice-President, with the number of votes for each. 

Names of persons voted for. Number of votes 
Thomas A. Hendricks, of the State of Indiana 7 

In witness whereof we have hereunto set our hands. 

Done at No. 101 Richardson street, in the city of Columbia and State of Sout 
Carolina, the 6th day December, the year our Lord 1876, and the ind 
pendence of the United States of America the 101st. 

THEODORE G. BARKER 
S. McGOWAN, 

JNO. W. HARRINGTON, 
JNO. ISAAC INGRAM, 
WM. WALLACE, 

JOUN B. ERWIN, 
ROBT. ALDRICH. 


The PRESIDENT. desire inquire who represent the objectors 


i 


certificate under the fourth 


Mr. Representative HURD. Mr. Representative from 
Pennsylvania, and myself. 

The PRESIDENT. Who represent the objectors certificate No. 

Mr. Representative LAW RENCE. have the honor prese 


the objectors the part the House, and Senator 


understand, represents the objectors the part the Senate. 

Mr. Senator CHRISTIANCY. Mr. President, wish state be- 
half the objectors the part the Senate that, beyond the inter- 
position the objections, not propose argue them, but leave 
them argued counsel, they see within the time provided 
your rules. 

Mr. Commissioner HUNTON. move that the papers referred 
the Commission the joint session printed. 

Mr. Commissioner EDMUNDS. you mean the papers trans 
mitted the President the Senate 

Mr. Commissioner HUNTON. Yes, sir. 

Mr. Commi: 


sioner proceed any other matter, 


& 
q 
the President. 
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nquire whether would not well ascertain what counsel rep- 
resent the two sides? 

PRESIDENT. have usually made that inquiry after the 
have been heard; but make the inquiry now. Who 
the counsel that represent the objectors 

Mr. Representative HURD. Iam unable state their names this 
but will report the Commission to-morrow, that will 
the purpose. 

PRESIDENT. make the same inquiry now the other side, 
convenient for them answer. 

Mr. MATTHEWS. The objections certificate No. will rep- 
resented, far counsel are concerned, Mr. Shellabarger and 
invself. 

PRESIDENT. The question now ison the motion Mr. Com- 
missioner HUNTON that the papers printed. 

motion was agreed to. 

Mr. Commissioner HUNTON. move that the Commission adjourn 
until ten o’clock to-morrow morning. 

Mr. Commissioner the gentleman withdraw 
that motion for moment, enable make sug 

Mr. Commissioner 

Mr. Commissioner GARFIELD. not rise make motion; 
but wish suggest that the Commission ought determine the 
amount time allowed this case. has seemed that 
there might reduction time. 

The PRESIDENT. the absence any application, the rules 
determine it. 

Mr. Commissioner GARFIELD. know that; but speaking 
not favor extension, but reduction time. 

Mr. Commissioner EDMUNDS. had better wait until counsel 
come in. 

Mr. Commissioner has already been announced 
the part the Senate that they not wish oceupy time. 

The PRESIDENT. Excuse me, General GARFIELD. one side 
the counsel are not present. 

Mr. Commissioner GARFIELD. No; but speaking the 
whole subject time, for objectors well counsel. 

Mr. Commissioner think that had better 
off until to-morrow morning. 

Mr. Commissioner GARFIELD. Very well; will call to- 
morrow morning. 

Mr. Commissioner renew motion. 

The moved that the Commission adjourn until 
to-morrow ten o’clock. 

The motion was agreed to; and (at six and forty-five min- 
utes the Commission adjourned. 


cestion. 


TUESDAY, February 27, 1877. 


The Commission met ten o’clock pursuant adjourn- 
ment. Present: The President and Messrs. Commissioners MILLER, 
STRONG, FIELD, BRADLEY, EDMUNDS, MORTON, 
BAYARD, KERNAN, PAYNE, HUNTON, ABBOTT, GARFIELD, and Hoar. 

The respective objectors and Stanley Matthews and Samuel 
Shellabarger, counsel representing the objections the South Caro- 
lina No. were also present. 

The was said that the counsel the part the 
objections certificate No. would named this morning. 

Mr. Representative HURD. counsel will appear behalf 
the objectors certificate No. 

The PRESIDENT. are ready hear the objectors certifi- 
cate 

Mr. Representative HURD. Mr. President and gentlemen the 
Commission, shall briefly and rapidly can submit 
your consideration the reasons which judgment require the re- 
fusal your part count the the State South Carolina. 
the shall endeavor not over any the ground 
which has already been traversed. shall not antagonize any the 
propositions which understand have already been decided the 
which the opinion this Commission has not yet been asked. 

The first proposition that the vote South Carolina should not 
counted, because the time the election was held there was not 
republican form government that State. not propose 
discussing this proposition refer the history the 
measures which South Carolina was restored the Federal 
Union, nor point out the antirepublican policies which that re- 
sult was brought about; nor intend refer the policies 
legislation which have since followed its admission the Union, pol- 
which the sovereignty the State has practically been over- 
thrown and which the republican nature its institutions has 
been destroyed. Nor yet intend refer the usurpationsof those 
who have held political office South Carolina, which more mark- 
edly still has the nature the government that Commonwealth 
been changed. simply intend refer the condition things 
which existed South Carolina for few weeks prior the elec- 
the day election, and for few weeks following it, ap- 


prehend that person will dispute the proposition that, the 
State South Carolina there was not republican form govern- 
ment that time, its electoral vote should not counted. 

This seems follow from two propositions, the first which 
that the Constitution the United States each State 
republican form government. implies the duty the 
part the State maintain republican form government and 
duty the part the United States make the inquiry, when 
ever necessary, whether republican form government 
that time may exist. The second that this Union repub- 
lics and, were permitted that State without republican form 
government could cast its electoral vote and thus choose Presi- 
dent the United States, the other republics the Union 
bound the act State which might with government 
its form, or, the case South Carolina, without, 
substance, any government all. 

phrase used the Constitution the United does 
mean merely the form government; means the essence 
stance the government. does not mean that the Constitution 
shall republican its form, because there nothing which re- 
quires that State shall have constitution, and many have 
been admitted into the Union without constitution, that term 
ordinarily understood the American people. does not mean, 
either, merely that the legislation shall arepublican nature; but 
does mean that the constitution and the legislation and the adminis- 
tration shall all republican their form and their nature, that 
they shall together constitute government based upon republican 
principles, which gives the people the right and the opportunity 
determine their own rulers freely and without intervention. 

order that shall republican form government, there 
must be nothing in the State, at the time that it is objected that there 
not republican form government, which interferes with free 
and fair election, with the free and fair and honest ascertainment 
the popular Whatever does interfere with that, whatever does 
thwart the will the people attempted ascertained 
the polls, interferes with and that extent destroys republic and 
republican government. 

Mr. Commissioner MILLER. not interrupt yon may ask 
you Mr. constitutional provision has been 
very much discussed, you know, late years; and really for own 
information should like get your views very clearly. What im- 
portance you attach that word “form” that 
must have some significance. the expression the same repub- 
lican government” without the word does the word 

‘form” have reference the division powers? 

Mr. Representative HURD. the phrase amounting 
this, that each State the Union must republic. 

Mr. Commissioner MILLER. republic? 

Mr. Representative HURD. That just the proposition was 
about discuss. 

Mr. Commissioner HOAR. inquire, not your propo- 


sition that must form force government? 


Mr. Representative HURD. said. 

Mr. Commissioner HOAR. Iso understood yon. 

Mr. Representative HURD. moment ago, shall 
republican its constitution, republican its measures legis- 
lation, republican its that is, shall govern 
ment actually existing, possessing all the requisites republican 
form government, may be; essence that 
(and that the only point necessary for consider this dis 
cussion) that the people shall have free and fair opportunity 
expressing their will the selection their own rulers and the 
management their own elections. 

Mr. Commissioner MILLER. May not the form the govern 
ment essentially republican and its administration very tyran- 
nical 

Mr. Representative HURD. Possibly might be. There may 
tyranny under arepublican form government, when 
the form government, administered, when the administration 
the government, becomes such take out the substance, 
the essence, and leave there government republic, then that 
not such form government contemplated the Const 
tution. 

was abont remark, whatever prevents free expression 
the popular will the polls, whatever prevents fair ascertainment 
the wishes the people the choice their rulers, interferes 
and the extent that destroys republican form 
government. plain that monarchy were established sub 
stance, form the government might republican, that 
the destruction republic, and republican form govern 
ment exists, because monarchy the antipodes the idea re- 
public; and itis just that anarchy, may effective, 
destroys the republic; for the literal signification the word 
government.” Anarchy means form government 
all, either republican anything else. lawlessness that 
impossib lethat there should lawful election; violence 
practiced that men are not able freely the polls; intimi- 
dation practiced that large numbers men who would other 
wise not near the polls, who, they the polls, 
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are compelled vote against their will, then election held under 
such circumstances held condition anarchy, which re- 
public mere myth and fiction. 

this case, your honors please, propose show proof 
which has been taken the various committees and which re- 
vard competent tor the House Representatives the Senate 


cousider, that the greater part South Carolina the day the 
choice of the electors for President and Vice-President, there was a 
tate anarchy. The proof that was taken the majority the 
committee shows that the counties which gave large republican 


intimidation was practiced colored men upon their 
colored who desired vote the democratic ticket that men 


in the city of Charleston and in many of the counties outside of | 


Charleston and the islands near were whipped and brutally 
abused the polls for other offense than that proposing vote 
the ticket; that men who came the polls with demo- 
tic tickets their hands had them taken out their hands and 

ere compelled the presence the presence violence 
and riot and at the peril of their lives, to vote the ticket of the op- 
posing party. propose show the testimony which was ta- 
ken the minority the committee that the counties which gave 


} 


era 


terfered with the freedom of the election by practicing intimidation 
noon their black employés and those who might happen with- 
propose show that rifle clubs were organized 

hich were not disbanded accordance with the proclamation the 
dent the United States and that under the these ritle 
clubs and the intimidation that was practiced that method 


numbers negroes who otherwise would have voted the re- 
bliean ticket voted the democratic ticket. 

propositions submit with the testimony which has been 
taken the committee the House Representatives. The testi- 

taken the subcommittee which friend Judge Law- 
rence Was the chairman, taken under his direction, showed very 

rely facts the democratic which 
taken the majority the committee showed very largely 
facts republican intimidation. propose put ev- 
ence the proclamation of the President of the United States, which 
lared weeks before the eleetion that there was insur- 
ection South Carolina; insurrection which demanded 

presence United States troops, state insurrection which 
could not have been overcome before the day of election; for there 

the day election more troops South Carolina than there 
were any time before, after the proclamation was issued, thirty- 
two companies the United States Army. 

With this practice intimidation shown this testimony, with 
this lawlessness at the polls, with this violence practiced upon the 
voters, With this practical anarchy everywhere, with this state of in- 
surrection declared the President the States, with 
presence thirty-two companies the Army the United 
States there his order, submit that was not possible that fair 
and held which the true announcement 
the result could made. undertake say that person can 
read the history the events South Carolina and can read the 
testimony which has been taken before these committees 
from the perusal without the conviction that cannot tell what 
the truth the vote the State. 

Will the Commission hear this proof which proof 

directly the question whether there republican form 
of government in the State of South Carolina or not; as to whether 
anarchy did not fact exist this State the day the election, 
destroying the not the question that has been sub- 
mitted the tribunal how the the State have 
discharged their trust; not question going behind the re- 
turns Which have been sent the President the Senate 
opened; does not relate the manner conducting the State 
elections: it does not relate to the honesty of State ofticials ; but it 
the question whether there State government there 
not. Will anybody dispute that the Congress the United 
States has the power inquire the character the State gov- 
ernment when said that not form and asked 
perform its constitutional obligation guaranteeing repub- 
lican form government? Will anybody dispute that when the 
proposition is submitted to Congress for its consideration fairly, when 
the question fairly comes for its action, bound make in- 
the nature and character the government determine 

true, then, that Congress has the right make this inquiry 
any time, certainly true that has the right make now, 
when the question the counting the vote State, for the 
question then whether State that has voted; and deter- 
that question all testimony which tends show the condi- 
tion affairs the State that time competent. must 
competent, else would impossible that the two Houses should 
intelligent determine the question whether there was repub- 
lican form government the time the election. 

This question has been settled, precedents can settle it, 
the objections that have been made counts and the action the 
two Houses heretofore. When Missouri and Indiana came into the 


large democratic majorities the democratic leaders and managers in- 


Congress admitting the States, was objected the 
that the votes should not counted, because when given they were 
not States the Union. Nobody disputed that time that tha; 
was perfectly fair ground objection. was within the 
the two Houses then counting the vote determine whether 
State had been admitted into the Union not; andif that case 
they had the power determine whether had been admitted 
the Union not, whether, other words, was State, have 
not the power determine whether adopting government 
republican its form has gone out the the 
question both cases, whether there State there under the 
stitution that has cast the vote, the only difference being the 
which the questions are presented the two Houses. 


1 


When the Southern States were rebellion was decided that 


their votes should not counted, and during the process 
struction was decided that they should not counted because 
there were not governments there republican form. Congress 
dertook decide the question the character the 
ment when counted the electoral vote, the very question ask this 
Commission now decide, inquiring the condition the 
ernment South Carolina, hearing testimony which offer 


mit your consideration order that you may ascertain 
South Carolina which has cast electoral vote. 

But admitting that the State South Carolina republic, that 
been held required the constitution the State South Caro 
lina and the Constitution the United States. The Constitution 
the United States requires that the electors shall chosen 
Legislature the State may The constitution the State 
South Carolina requires that the Legislature shall from time time 
adopt laws registration. 

Mr. Commissioner BRADLEY. Can you tell the date the 
adoption the constitution South Carolina 

Mr. Representative HURD. The language is: 


shall the duty the Assembly provide from time time for 
the registration all 


friend Mr. Shellabarger will give you the date. believe 
was 

Mr. Commissioner you pass from this other 
ter, Mr. Hurd, understand your claim substantially this 
that, passing the question whether there republican form merely, 
such was the condition things South Carolina from the 
ence the military and the violence the one side and the 
side that there was not free election which should certainly unde: 
take determine the election 

Mr. Representative that point will address myself 
directly. have simply, far have gone, undertaken 
that reason the existence anarchy the State South 
Carolina there was government all and could not, therefore, 
arepublican form government, whether the constitution 
the law republican form might have been established not. 

This provision the constitution South Carolina adopted 
article section regard mandatory. will not refer the 
many distinctions made between statutes that are directory and 
statutes that are imperative, but simply this that wherever 
statute provision the constitution treats that which 
the essence the thing, then shall regarded imperative upon 
those who are required obey its provisions. this case the object 

vas secure fair and honest election the State South Caro- 

lina. Registration was required means became, 
therefore, the essence, the the framers the consti- 
tution, that registration should made order secure this fair- 
ness election. Most the States the Union have adopted regis- 
tration laws upon the same theory. 

Mr. Commissioner BRADLEY. Has there never been registration 
law South 

Mr. Representative HURD. There has been registration law 
passed which affects relates the choosing electors and 
which, the important matter the representation the State 
the electoral college, this provision the constitution 
complied with. 

insist, was about remark, that not only have they not 
law upon this subject with reference registration, but they have 
passed law which defeats the very object viewin the putting the 
provision into the Constitution. They have enacted law which has 
divided the State South Carolina into four hundred and ninety-two 
precincts, with only thirty-two counties, number precincts 
each county, and they have provided that every voter may vote 
any precinct the county which The consequence that 
not only there limitation upon the power the voter, far 
registration concerned, but his power vote, dishonest 
man, limited only the boundaries his county and the number 
that may established it. The consequence that 
the object intended accomplished the constitution the State 
South Carolina has entirely been defeated, and larger vote 

proportion the population polled this day the State South 
Carolina than any other State the Union. 


and electors had been chosen before the law had been passed has been held over and again that where the law requires 
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registration, and election held without registration, the 
election void. from MeCrary Elections, page 12: 

It being conceded that the power to enact a registry law is within the power to 
reonlate the exercise of the elective franchise and preserve the purity of the bal- 


follows that election held disregard the provisions registry law 
st be held void. 


cited for the support the provision are from Mis- 
aud Wisconsin, authorities which fully sustain the text. 
the effect provision statute, what shall said the 
provision the constitution the State which has been 

may suggested that the Legislature has the power under the 
Constitution the United States provide for the choosing the 
electors, and that the constitution the State was not authorized 
determine it. But the Legislature the State organized under 
the constitution the has power excepting that which 
the constitution confers, and these matters election deter- 
that there can election shall have been 
stration. Here then there has been refusal regard the funda- 

ental law, refusal the Legislature regard the very life 
its being, the consequence which must render void the 
election though there had been the part the ministerial 
cers only disregard statutory provision. 

But supposing that shall held that there republican form 
government South Carolina; supposing that shall held that 
the election was regularly and constitutionally conducted, then 
that the testimony propose this case shows that 
the intervention the milit: ary authority and the lawlessness 
the polls prevented any execution the ordinary functions gov- 
ernment and destroyed the freedom election. propose 
that the 17th day October the President the United States 
issued his proclamation declaring that state insurrection existed 
the State South Carolina, these words: 


A proclamation by the President of the United States of 


Whereas it has been satisfactorily shown to me that insurrection and domestic | 
violence exist in several counties of the State of South Carolina, and that certain | 
combinations of men against law exist in many counties of said State, known as | 

rifle clubs,” who ride up and down by day and night in arms, murdering some | 

eaceable citizens and intimidating others, which combinations, thongh forbidden | 
‘\y the laws of the State, cannot be controlled or suppressed by the ordinary course | 
| 


America. 


f justice; 

\nd whereas it is provided in the Constitution of the 
United States shall protect every State in this Union, 
lature, or of the executive, when the Legi 
mestic violence ; 

And whereas by laws in pursuance of the above it is provided (in the 

United States) that, in all cases of insurrection in any State, 
he laws thereof,) it shall be lawful for the President of the United States, on ap 
cation of the Legislature of such State, or of the executive, when the Legisla- 
ture cannot ve convened, to call forth the militia of any other State or States, or 
to employ such part of the land and naval forces as shall be judged necessary for 
the purpose of suppressing such insurrection or causing the laws to be duly exe- 
cute ; 

And whereas the Legislature of said State is not now in session and cannot be 
convened in time to meet the present emergency, and the executive of said State, 
under section 4 of article 4 of the Constitution of the United States and the laws 
passed in pursuance thereof, has therefore made due application to me in the prem- 
ises for such part of the military force of the United States as may be necessary 


Tnited States that the 
on application of the Legis. | 
slature cannot be convened, against do- 
laws of 
(or of obstruction to | 


lence and to enforce the due execution of the law; 


And whereas required that, whenever necessary the judgment 


of the President to use the military force for the purpose aforesaid, he shall forth- 
— by proclamation, command such insurgents to disperse and retire rT aceably 

) their respective homes within a limited time: 

therefore, Ulysses Grant, President the United States, hereby 
make proclamation and command all persons engaged said unlawful and insur- 
rectionary proceedings to disperse and retire peaceably to their respective abodes 
within three days from this date, and hereafter abandon said combinations and 
submit themselves to the laws and constituted authorities of said State. 

And invoke the aid and co-operation all good citizens thereof uphold the 
laws and preserve the peace. 

witness whereof 
United States to ba affixed. 

Done the city Washington, this 17th day October, the year our Lord 
and the Independence the United States America the one hundredth 
and first. 

the President: 

CADWALADER, 
Acting Secretary State. 


und adequate to protect said State and the citizens thereof against domestic vio- | 


GRANT. 


This proclamation evidently was issued attempted pursuance 
provision the Constitution, part which have already con- 
sidered. Its language that— 

United States shall guarantee every State Union republican form 
government, and shall protect each them against invasion, and application 


of the Legislature, or of the executive, when the Legislature cannot be convened, 
against domestic violence. 


The phraseology this article the Constitution will noticed 
protection against domestic 


against State authority, contradistinguished from such violence 
amounts the authority the United States 


where amounts rebellion against the authority the 


United States then the power suppress arises from another sec- 
tion the Constitution. must upon the demand the Legis- 
lature, exce pting those cases where the cannot con- 
vened. What isthe meaning that provision? occurs that 
its true sense that where reason domestic violence im- 


have hereunto set hand, and caused the seal the 


that is, protection against 
that violence which occurs within the limits the State and 


under the call the Legislature together. 


possible that the Legislature the State can convened, 
executive may make upon the United States 
protection given. suggested already 
lence must directed against the authority the State. the 
State that protected against domestic violence; not the indi 
viduals within the State; not the citizens the must 
such violence, therefore, threatens the xiste nee the 
government, directed against the government, 
violence amounts insurrection. 1795 law was passed 
these words, found the Revised Statutes 5207 


en the 
it there be 
what have said, the vio 


domestic 


In ease of an insurrection in any State against the government thereof, it shall 
be lawful for the Presid cation of the Legislature of such St Fi 
ts scannot be convened, to call forth su 
of the militia of any other State or States, which may be applied for, as he d 4 


suflicient to suppress such insurrecti 
same purposes, such part of the lan 


de ems necessary. 


; or, on like app 
Lor naval force 3 of the Uni 


Section 5298 provides for those cases insurrection which 
against the Government the United States, where the President 
the United States has the power himself interfere without 
the request the State authorities. 5299, which was passed 
1871, provides power suppress insurrection violation 
civil rights, and provides that where insurrection vio- 
lence, c., occurs— 


Such facts shall be deemed a denial by such State of the equal protection of t 
laws to which they are entitled under the ¢ titution of the United States; and 
in all such cases, or Whenever any such insurrection, violence, unlawful co 
tion, or conspiracy Opposes or obstructs the lawsof the United States or the due 
execution thereof, or impedes or obstructs he due courseof justice under the same 
it shall be lawful for the President, and it hall be his duty, to take such measures 
by the employment of the militia or the land and naval forces of t 


United States 


| or of either, or by other means, as he may m necessary, for the ssion of 
such insurrection, domestic violence, or com itions. 
The President was acting evidently under 


under section 5298 and section 5299, it would be perfectly competent 
for him proceed issue bis proclamation and call upon the 
troops without any demand being made him the executive 
the State the Legislature the State. Therefore, was not 
an insurrection against the Government of the United States, nor was 
interference with the equal rights the civil rights citizens 
under the law that the President was attempting to suppress; it was 
an insurrection against the government of the Who is to de 
whether insurrection existed the State the time this 
was The governor the State this case made his 
demand President the United States. But his decision that 
there was insurrection his State was not final, 
not the final judge. was the President the 


State. 


he was 
United States who 


because 


was determine whether insurrection existed there not. Now, 
let us see what his determination is upon the point, If he had sim- 
ply said that there was an insurrection in the State, possibly we 


might not have been make any inquiry the 
matter; but has stated what the insurrection consisted in, what 


was. was that— 
Rifle clubs ride up and down by day and night in arms, murdering ne peace 
able citize ms, though forbidden by t 


laws of the State, inot be controlled or suppressed by the ordinary course « 


uslice. 

submit that that did not amount insurrection against 
government of the State of South Carolina. It was a mere 
less protect the citizen, but not which there any evi 
dence that the military authority the State would not have been 
sufticient protect the citizen. The demand was made for troops, 
merely upon that statement, and upon that statement that the 
proclamation the President the United States rests. say that 
not show insurrection which justified him issuing 
the proclamation, and propose sustain that proposition 
testimony that the time this proclamation was issued, while 
there may have been intimidation practiced upon voters, while there 
may have been excited efforts carry the election both sides, 
there was such insurrection against the authority the gov 
ernment the State required the intervention the national 
authority. 

say with reference this, therefore, that there was insur 
rection either under the Constitution the law the 
interference the President the United States. say that the 
authority the government the State South Carolina was not 
danger. say that the demand that was made the gover 
the State was made when had abundant power and 
It was nearly 
until the election, but those troops were kept there for weeks 
after the election. they were necessary the beginning sup 
press the insurrection, they were necessary the end, and that 
state case there was abundant time for the governor 
South Carolina issue his bring his Legisl: 
together, and make the constitutonal President 
Federal interference. 

But say, addition this proposition, that the troop 


the 


case 


ise 


dem pon the 


the day the election; that, when they were there 


tutionally, they violated the laws the United States which gov 


the State 


sof the 


United States were the State South Carolina unconstitut 
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ti- 
| 
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COMMISSION. 


erned them the performance their duties elections. 
tions 2002 and 2003 of the Revised Statutes provide: 


military naval other person engaged the civil, military, 
naval service of the United States shall order, bri keep, or have ander his au- 


t! or e ol: troops or armed men at the place where any general or 
i] election is held in any State, unless it be necessary to repel the armed ene 
of the United States or to keep the peace at the polls. 


icwor of the Army or Navy of the 
ts t to pre ribe or tix, by procl 


United States shall prescribe or fix, or at 

sof 
the freedom of any election in 
tfrage in any State. 


1, order, otherwise, the qualiticat 


Oorinany 


any State or with the exercise of the free right 


hese troops in South Carolina, as I have shown, unconstitn- 


tionally the day the election, violated the law the United 
They were the polls where there was trouble all, not 
for the purpose of kee ping the peace, but for the purpose of interfer- 
ing with the freedom of the election; and we propose to submit to 
the consideration this Commission abundant proof show that 
the many precincts the State South Carolina were 
held the immediate presence Federal troops; that men were com- 
pestle d, in some cases, tO pass through tiles of Federal soldiers to de- 
posit their ballots. We propose to show that, without any excuse, 
the deputy marshals the United States called upon armed forces 
interfere and aid them making arrests. propose show 
that, this military intimidation was practiced directly 
under the authority the Federal Government, and that result was 
reached which would not have been reached had the military been 
kept the State or, the State, had been kept from violating 
the duty imposed upon them the law. Will the Commission hear 
prool as to this pot 

I submit that this question has not been passed upon by this Com- 
which may have been made areturning board question 
the powers the judiciary interfere with the action the 
board has been done; but question vis major coming 
control the ballot-box, take charge the elections, manage 
them, and give the expression the will the people that which 
not the expression the people’s will all. 

insist, your honors please, that the Federal Government, 
the Constitution, violation the law, sends its 
troops to a State and prevents a free election, what is the result is 
the true voice the people any more than they had been the 
roops Great Britain France that had interfered the State 
ind prevented the free voice the people from being expressed. 
therefore, decision had been made this Commission 
which prevents proof upon this offer make the proof 
that the troops the Federal Government were there unconstitu- 
tionally; that they were there the day election violation 
and that their presence they intertered with the freedom 
the election and prevented the real, true voice the State South 
Carolina from being expressed. 

the very first session nearly the first session the Congress 
the United States member sought take his seat elected from 
one the States the Union whom objection was made upon the 
ground that had been chosen when the military power was present 
the polls. Our fathers, what they had learned from their 
ancestry, held that the election was absolutely void and the seat was 
refused him. England from 1741 until this day there has never 
been such interference with the freedom elections has oc- 
curred the State South Carolina within the last six months. 
the time that the three magistrates were compelled kneel 
the speaker the Commons and receive the reprimand the 
Commons until this day military interference with elections seems 
have been reserved for this Republic 
permit military interference without rebuke and without opposition. 

Gentlemen the Commission, there are two propositions which 

should never forgotten republic: First, that free and honest 
are essential its existence and, second, that the civil 
power should superior the military every point and free from 
every suggestion its These two doctrines are the very 
soul free institutions. The one puts the breath into the body-poli- 
tic and the other preserves the life that that breath imparts. The 
one declares the will the people, the other sees that that will 
expressed all the its power, free from all restraint 
and control from all persons whatsoever, excepting may have 
imposed restraints voluntarily upon 
These propositions have been defended with devotion that never 
and with watchfulness that never slumbered, wherever 
republics have continued. The decay republic always begins 
the indifference the people the maintenance these doctrines. 
Indeed, all history, the republic has receded and the empire has 
advanced, the infallible test which mark the growth the one 
and the decay the other has been the regard which the people 
held the freedom their elections and military interference. 

May this Republic saved from the end which the unrebuked 
and successful interference the United States South Carolina’s 
elections will inevitably lead! 

Mr. Representative Mr. President, desire say that 
Black and Mr. Blair will appear counsel. The objectors 
had thought that counsel would not able at- 


tend, but find that Judge Black and Mr. Blair can attend, and 
they are here. 


The PRESIDENT. very proper notify before pro 
ceed further. 

Mr. Representative COCHRANE. Before the gentleman objecting 
certificate No. heard, desire submit certain offers 
dence. 

The PRESIDENT. Will there any further argument 
the objectors your side? 

Mr. Representative COCHRANE. No,sir,no 
Hurd has covered the ground, and not propose argue 
propose submit certain offers evidence which will read 
Commission and ask the attention the Commission 

“In support the objections certificate No. proposed 
prove competent evidence the following facts, which said facts 
are separately, and whole: 

That reason the failure and refusal the Legislature 
South Carolina provide for registration electors, required 
article section the constitution said State, and reason 
the acts passed said Legislature violation the spirit such 
constitution, great frauds were perpetrated colored 
voters; that least three thousand illegal votes were cast for 
Hayes electors, which said being excluded would give 
jority the Tilden electors. 

That immediately after the adjournment Congress, wit, 
the month August, large number the United 
States soldiers under command General Ruger, were sent the 
President into said State; that October 16, General Ruger 
graphed the authorities Washington that all was quiet, that 
there was need for further troops, that (Ruger) deemed 
further force necessary would call for the same; that never did 
call for more troops, but that October 17, the President issued 
proclamation declaring that the people said State were con 
dition insurrection, ard that immediately thereafter large num 
bers soldiers were sent into said State; that 
time prior the last-mentioned date, was there condition vio- 
lence insurrection which the authorities the State were 
control; that time during the year 1876, did such state 
affairs exist South Carolina the intervention the 
Government. 

That the troops were sent into said State without any 
the Legislature thereof, although the same could have been 
convened, 

That the troops were sent into said State, not for the 
pose quelling insurrection and preserving peace and good order, 
but for the purpose and with the design overawing the voters 
said State; that said troops were stationed and near the polls 
election day, and that their presence before and the day 
election did obstruct and interfere with expression the 
will and prevent free election. 

“V. That the presence said troops served embolden the more 
desperate the negroes; being assured their party leaders that 
said troops were there for the purpose protecting them any act 
violence, the blacks Beaufort and Charles- 
ton inaugurated condition riot and lawlessness; that the repub- 
lican incited them the commission every character 
crime; that murder was committed, and the perpetrators allowed 
escape punishment; that justices refused issue warrants for the 
arrest criminals charged even with the crime murder, and 
refused execute such warrants issued; that the police force 
the city Charleston, composed almost entirely republican ne- 
groes, employed its time shooting down upon the public streets 
quiet and inoffensive white men, members said force being 
many instances leaders the riots which occurred that upon elec- 
tion day the negroes assembled the polls, and with rifles, shot-guns, 
and other weapons prevented negroes who desired from vot- 
ing the democratic ticket; that the State militia, composed the 
worst element the negro population and supplied with State arms, 
was also the polls aiding and abetting the violation law 
the intimidation voters; that the sheriff Charleston County, 
one the republican electors.” 

refer Mr. without warrant authority law 
appointed hundreds so-called deputy sheriffs, all negroes and 
publicans, investing them with the power make arrests their 
pleasure that these deputy sheriffs swarmed about the various polls 
election day, and their threats violence did hinder and pre- 
vent many citizens from voting, and did arrest and imprison without 
information warrant many those who attempted vote the 
democratic ticket that persons styled United States deputy marshals 
were also stationed the polls aiding and assisting said deputy sher- 
iffs; that throughout the State the negroes believed that the United 
States soldiers had been sent shoot them they did not vote the 
republican ticket. 

VI. “That such violence and lawlessness existed throughout the 
counties Charleston and Beaufort shortly before and the day 
the election, which said lawlessness was primarily attributable the 
occupation the State United States soldiers, that free 
tion could was held said counties; but that upon the 
trary the popular will found expression the polls; that 
reason the lawlessness which existed the county Charles- 
ton alone the republican electors secured majority about 7,000 
votes.” 

Very few, any, the republican electors the State had ma- 
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ELECTORAL COMMISSION. 


more than thousand the whole. The majority they never received any certificate, that there room make 
Charleston alone, rolled means these terrible inquiry presumption support their authority. 

and outrages law and liberty, was 7,000, The assumed authority these so-called electors 

that connection will call the attention the Commission the fact that Bowen and others, electors President and 


one section Blackstone which states the principle more tersely Vice-President for South Carolina, their votes for Hayes and 
than Blackstone’s Commentaries, page Wheeler, and these are here proper with teun 

(nd, asit is essential to the very being of Parliament that elections should beabso- der the great seal of the State duly signed by the gover 1 sec 


free, therefore all undue influences upon the electorsare and strongly state the author ity the electors, 
bited, for Mr. Locke ranks it among those breaches of trust in the exeertive | form required by the act of Congress and the statute of South Car- 
strate which, according to his notions, amount to a dissolution of the govern- olina. 

“if he employs the force, treasure, and offices of the society to corrupt the aanciat te 


hall be chosen. For thus to “regulate candidates and electors and new. | Not only without evidenc eto support it, but it is overthrow n by evi 
the ways election, what (says he) but cut the government dence which proves due form law the authority Bowen and 


the very fountain public associates who voted for Hayes and Wheeler. 
ind place of election, either in counties or boroughs, are fixed, all sol- : 


1 us 


T oT lectors.” Barker ¢ the (re therefore no 
s quartered in the place are to remove, at least one day before the election, to Phe Pilden eles tors, Barke r and othe ae, Nags re therefore not 
stance two miles more, and not return till one day after the poll appointed electors in” South Carolina, and the votes them 
ended. Riots likewise have been frequently determined to make an election void. | cast are not “the votes provided for by the Constitution.” 
Mr. Commissioner ABBOTT. not understand that Mr. 
ENT. The Commission will now hear the objectors the other claimed that this certificate coanted. 
No. 


Mr. Representative LAWRENCE. Still this certificate here 
ons were only read and judged learned lawyers familiar ir. Representative 
the truth history all that pertains the electoral vote have made objections it; and will very few words state 
5 7 « ‘ » whe wrtihrata ldn be ut ; r 
Carolina, would not deem necessary say one word upon the reasons why that certificate should not Itis 
uestions which are now submitted for consideration they titicate that sends the case here. 
for this reason it may be proper to submit some remarks If I had = Thi 
Ss e W iil li 
Rutherford Hayes for President and William Wheeler for 
referred shown that they were duly appointed 
ice esiae . 
] S, at the votes they gave for Haves for President and for 
lored Wheeler for Vice-President are the votes provided tor by the Con- 
ae scaeueuaielies COCHR ANE. If the gentleman will exense stitution” unless some one of the five objections made to them shall 
believe customary when offer proof made that the objections will proceed very briefly notice 
jector shall determine upon the other side whether objects The first objection 
eg “ction was held in Sea rolir for president elector 


as require 


dt vole, 


tion 3of the constitution thereof, for t revistration of persons eutitl 
Mr. Representative LAWRENCE. Mr. President and gentlemen, without which registration valid election could 
uppose this Commission would not receive proofs which were clearly The Constitution Carolina provides 
ompetent, however mach I might undertake to Sunnens, It shall be the duty of the General Assembly to provide from time to time for 
Mr. Representative COCHRANE. But you object? the registration all 


clora. 
Mr. Commissioner HOAR. Mr. President, understand that under 
rules the Commission the retion objecting tesiimony 
consenting its lodged with counsel, the ground 
they are have the management the cause, and that question 


And assumed that failure provide for the registration will 
defeat the title office presidential electors chosen popular 
vote, 

reply this, proposed now show— 


suppose should properly addressed counsel that side, and That clause the constitution registration DIRECTORY, and 
NOG to Judge Law i RCO, the obje ctor, 3 . a failure to comply with it cannot affect the result of an election. 
inclined think that the correct view. 


The State constitution cannot take from the power given 
the Constitution the States provide for the appointment 
of electors without registration, “ in such manner as the Legislature may di 
rect.” 

3. The Legislature HAS COMPLIED with the constitutional provision ré 
quiring registration, 

each these points will briefly call the attention the Com- 
MIssion. 
This provision the constitution DIRECTORY, resting for its 

tion on the conscience of the Legislature; and a failure to provide for reg 


Mr. Representative COCHRANE. Very well, sir. 

PRESIDENT. also for counsel offer usualiy. will 
propound the question due season counsel. 

Mr. Representative this can only add, that 
the counsel who represent the Hayes electors shall deem proper 
proof, and this Commission shall deem lawful hear it, 
shall abundant testimony able disprove every material alle- 
gation made the objectors the other side. shall able 
that reason intimidation and violence practiced demo- does not invalidate affect the result the election. 
politici ians and organized rifle clubs the State position may illustrated clause the constitution 
South Carolina many thousands republican voters were driven Ohio. 
away kept away from the polls, and that but for this intimidation 
and violence the majority for the so-called Hayes electors would have 
been many thousands more than was. 

will first direct the attention the Commission the papers 


Assembly. * * * not to be enforced by judicial interposit on. * * * 
Theodore Barker and others claiming electors for South would most mischievous make validity every law depend 
Carolina. 


upon the judgment of every judicial tribunal as to whether an act or bill contained 
these object— 


more than one.subject. * * * The only safeguard against the violation of the 
esi ir rard for at ir o suppe he constitution 
Because they are here without the certificate required sec- regard for aud their oath support the constitution 
136 and the Revised Statutes the United States. was imposed the constitution the Legislature 
direction the executive State.” The Constitution the United States, higher than any State con 


Because are here witl certificate required stitution, requires the State provide for the appoint 
~ because they are here without the certilicate required by. the | ment of electors. A failure by the Legis 


statute South Carolina. 


| ) » State b oh ” 


The constitution Ohio provides the Legislature 


No bill shall contain more than one subject, which shall be clearly expressed in 
its title. 


But the supreme court has said this provision— 


supreme National Constitution State the election 
President. 
the names the electors, procure the same the signature the governor, The right the National Government have each State participate 


The certificate thus described the statute that which tion. The right the entire people the United States have 
quired the sections the revised statutes which have the States represented the choice deteated 
The record these so-called electors shows that the wrong stated. 


é 
| 
| 
Is 
or 
4 
+ 
2 
q 
4 
" 
4 
4 
q 


The constitution South Carolina requires the election State and 
cers popular say that election void with- 
out law toaflirm that the may dissolve the 
entire State and local government and produce anarchy. Certainly 
the convention which made the constitution intended dis- 

trous result follow the omission enact registry law. Yet 
this omission defeats the right the State representation the 
llege, would legalize fearful anarchy would enable 
sion made easy.” 


statute regulating elections this State provides that— 


county otf 


electoral co 


All bar-rooms, saloons, and other places for the sale of liquors by retail shall be 


closed at six o'clock of the eve ! 


y preceeding the day of election and remain closed 
of the day thereatter; and during the time atore 
if liquers is prohibited, 


til six o'clock on the mor 


aid the sale of all intoxicatir 

the State can deprived its vote for want reg- 
istration law, might, with equal propriety, deprived the 
non-enforcement this provision, for part the election ma- 
chinery prescribed the Legislature for the appointment electors. 

the duty the Legislatures many States laws 
preserve the purity tions,” but failure could not in- 
validate the election held this State. 

The claim now set would invest Congress with power fur- 
nish pretexts for disfranchising States and dictate the selection of a 
President. The legislative power would absorb the executive and 
defeat the purpose the Constitution. This danger which the 
tramers the Constitution never intended has been 
forcibly said that “if there was check upon the tyranny legis- 
lative majorities the prospect before would gloomy the ex- 
Kent, 450, note, ed.) One the provided 
the Constitution that the electoral votes forwarded due form 
from the States should not rejected tyranny legislative 
majorities,” but should, when opened, then counted.” 

the light anthority and reason, seems certain the omission 
enact registration law cannot affect the appointment electors. 

Upon this whole subject, will refer the Commission authorities 
follows: Pim vs. Nicholson, Ohio, St. R., 176; Sedgwick Sta- 
570. To the same effect is Miller vs. State, 3 Ohio St., 475; 
Davis rs. State, Maryland, 151; Battle vs. Howard,.13 Texas, 
345. And see Haywood Elections, 511; Golden rs. Shar 
Clark Hall, 410; Van Renslaer vs. Van Allen, Clark Hall, 73; 
Arnold Lea, Clark Hall, 601; Smith, Clark Hall, 
Orkney Shetland, Frazier 369; (see Seaford, Laders Case 
David Bard, Clark Hall, 116; Porterfield MeCoy, Clark 
Hall, 267 Colchester, Pickerell 503-507; Easton vs. Scott, Clark 
& Hall, 267: Colehester, Pickerell [, 503-507 ; Easton vs. Scott, Clark 
Hall, 272; Gallary Merrill, Clarke Hall, 328; Draper rs. 
Johnston, Clark Hall, 703; Spaulding Mead, Clarke Hall 
157; Standish, Cushing. J., 82; Chatham, J.,4 
West, Boylston, Cushing, J., 394; Cochester, Pickerell 506; 
Limerick, Perry Knapp, 355; Cochrane Rowe, 288; Warwick, 
Cushing, 8. & J., 401; MeCrary on Elections, see 123-130. 

now proceed to show— 

2. That the State constitution cannot take from the Legislature the right 
given the Constitution the United States appoint electors with- 
out registration such manner the Legislature thereof may 
direct.” 

other words, the State constitution requires the Legislature 
enact registry law for the purpose choosing electors un- 
constitutional. 

The Constitution the United States provides that— 

Each State shall appoint (electors) in such manner as the Legislature thereof 
may direct. 

every State the Legislature has provided law for the appoint- 
ment electors popular vote. This done pursuance 
authority given the Legislature the Constitution the United 
States. 

you mean say that unconstitutional for State constitution 
provide that elections shall take place registry law 

Mr. Representative LAWRENCE. Ido. tosay that the man- 
the appointment electors President and Vice-President 
the Constitution the United States intrusted solely the discre- 
tion the State Legislature, and that absolutely uncontrollable 
any provision State constitution. That precisely what 
mean to say. 

This legislative authority exists not force any State constitu- 
tion, but the above the power from 
the Constitution the United States, and given plenary and un- 
limited terms, the State Legislature made the exclusive judge the 
manner which popular elections shall authorized, regulated, 
conducted, and the result declared, subject only the obligations 
the amendments the Constitution relation and such 
regulations Congress may authorized make. 

State constitution can more require registration 
the judgment the Legislature than can impose restraints 
the powers given the national Constitution Congress. 

The provision the South Carolina constitution requiring 


tutes, 377- 


the county auditor 


tration law itself unconstitutional and void, far attempts 
impose duty Legislature require registration voters 
authorized participate the appointment 

This may illustrated other provisions the Constitution 
the United States. This provides that— 

The times, places, and manner holding elections for Senators and 


atives sli 


hall be preseribed in each State by the Legislature thereof ; but the Cor 
may at any time by law make or alter such regulations, &c. 

discussing the powers State constitutional conventions, Jar 
son, law-writer acknowledged authority, denies 
terms that they can make any regulation affecting times, places, 
manner holding elections for Representatives 


says: 


The rule is general, that itis the State Legislatures which apportion their s 
States for congressional electors. (Jameson on Constitutional Conventions. W, 
Virginia contested-election cases, first session Forty-third Congress ; Congressional 
35, 36, 38, 46, 931-937, 958-963; 
peech, Appendix, 34.) 


And shows that the exceptional cases which constitutional 
have provided for the election Representatives, upon the 
creation new State, derive their validity from the action Con 
gress ratifying them. His language is, that Congress— 
having the power to ‘make or alter,” Congress doubtless might ratify such reey 
lations, however made; orif a State, actual or inchoate, were in such a condition 
that it had no lawful Legislature, Congress might itself, for the sake of convenienc 
establish them by its direct action. 


The great American commentator, whose researches explored every 
field Jegal learning and left their impress all, whose emphatic 
words commend learned friend the Commissioner from Mas- 
sachusetts, [Mr. Mr. Justice Story, the Massachusetts con- 
stitutional convention 1820, discussing this subject, said: 


The question then was whether have right insert our constitution 
provision which controls or destroys a discretion which may be, nay must be, exer 
cised by the Legislature in virtue of powers consided to it by the Constitution of the 
United States. 7 

The fourth section of the first article of the Constitution of the United Stat: 
declares, “That the times, places, and manner of holding elections for Senator 
and Representatives shall be prescribed in each State by the Legislature thereof 

Here express provision was made for the manner choosing Representati 
by the State Legislatures. They have an unlimited discretion on the subject. Thi 
may provide election single districts, districts sending 
or by general ticket for the whole State. Here is a general discretion, a power « 
choice. What is the proposition on the table? It is to limit this discretion, to 
leave no choice to the Legislature to compel Representatives to be chosen in ; 
tricts ; in other words, to compel them to be chosen in a specific manner, exc! 
ing all others. Was not this plainly a violation of the Constitution? Does it not 
affect to control the Legislature in the exercise of its legitimate powers? Does it 
not interfere with the superintending authority of Congress? * * * Tt assumes 
a control over the Legislature which the Constitution of the United States does not 
ustify. It is bownd to exercise its authority according to its own view of ? 1 
policy and principle ; and yet this proposition compels it to surrender all « 
tion. Inmy humble judgment * * * it is a direct and palpable infringement 
the provisions which have referred. 


There nothing new the suggestion that State constitution 
may some its provisions unconstitutional and void because 
with the higher Constitution the United States. 

But not necessary say that there any contlict between the 
national and State constitutions. 

well-known rule construction, the provisions relation 
registration most must deemed intended only apply 
registration for elections exclusively under State authority. Kent, 
460, State vs. Milburn, Gill, 105; Blackst. Com., 261; 
tit. Parl. R., King vs. Allen, East., 33; Term 
R., 194; Mason, 314; Watts, 54; Cowen, 143; Peters, 

seems certain then that the Legislature South Carolina has 
been guilty omission duty relation registration. 

proceed show— 

That the Legislature has complied with the constitutional provision 
requiring registration. 

The election law provides each voting-precinet that— 

Each clerk the poll shall keep poll-list, which shall contain one 
headed “ names of voters,” and the name of each elector voting shall be entered by 
the clerk such column, 

These are public records, which each county belong the files 
the county commissioners election. This substantial com- 
pliance with the constitutional provision requiring registration 
all electors.” 

Besides this, the revised statutes 1873 require complete cen- 
sus taken before April 15, 1875, and every tenth year 
thereafter, and the census for each county deposited with 
The law, rather should say the official in- 
structions under it, require the census returns show the names 
all male persons over twenty-one years of age, and these are voters. 
This gives complete registration all voters, and substantial 
compliance with the constitutional provision requiring registration. 
This law has been faithfully executed and furnishes the means de- 
tecting illegal voters. 


elections there isa registry law. The revised stat 


utes 1873, chapter 11, pages 39, require every voter 
tered the ward precinct which offers vote.” 

The second objection the Hayes electoral votes is: 

That there was not existing the State South Carolina the Ist 
ary, 1876, nor at any time thereafter, up to and including the 10th of Decembe: 


Is76,a republican form of government, such as is guaranteed by the Constitution 
every State the 


q 7 
| 
| | 
| 
| 
4 
¥ 
7 
q 
| 
| 
| 
| 
| 
| 
| 
| 


ELECTORAL COMMISSION. 


sufficient answer this say that South Carolina was duly 
the Senate and House Representatives the United 
during all this time, and this evidence every 
against the objection which has been made. 
the Luther vs. Borden, Howard 42, Chief-Justice Taney 


I sts with Congress to decide what government isthe established one in a State. 

} as the United States guarantee to each State a republican form of govern 
Congress must necessarily decide what government is established in the 

<iate, before it can determine whether it is republican or not, and when the Senators 


Representatives of a State are admitted into the councils of the Union, the authority 
ernment under which they are appointed, as well as its republican character 
i by the proper constitn tionalauthority, and its decision ishinding on every 
epartment of the Government, and could not be questioned ina judici iltribunal. 
see parte Coupland, xas, 434; Federalist No. 21, page 
‘alder Bull, Dallas, 386; Wynehamer The People, 
Mr. Re prese ntative HU RD. 
the two Houses Congress. 
Mr. Representative LAWRENCE. The powers Congress are 
powers exercised law and with the approval the President, 
this tribunal cannot annul what Congress has done with the ap- 
proval the President the form law. Greenleaf 
Courts will judicially take notice of the political constitution or frame of the 
ronment of their own country, its essential political agents or officers, and its 


ntial ordinary and regular operations. The great seal of the State and the seals 
ts judicial tribunals require no proof. 


This Commission has the powers 


The constitution of South Carolina of 1868 is before the Commis- 
entirely republican The government organ 
stitution the United States does not undertake guarantee all 
times State government strictly republican its administration 
fact. Its language is: United States shail 
every State republican form government.” 

the United States independent act, and not collat- 
erally ineidentally when the Houses are engaged counting the 
vote, and therefore the consideration the question not 
the jurisdiction this Commission. 

admission restoration the State Sonth Carolina into the 
under the so-called was the act the 
States, being the act the two Houses Congress with the 

proval of the President, and that act binds all, the two Houses of 
Congress well others, and therefore binds this Commission. 
act was recognition the government South Carolina 
republican form and that act remains force the present 

third objection is: 
Phat the Federal Government prior to and during the election on the 7th day of 


November, 1876, without authority of law, stationed in various parts of the said 


State of South Carolina at or near the polling places detachments of the Army of 
United States, by whose presence the full exercise of the right of suffrage was 
evented and by reason whereof no legal or free election was o1 cou i be had. 


Still more, not competent for this tribunal hear evidence 
the determination this Commission the Florida electors, 
whom was held— 

not competent under the Constitution and the law, existed the 
date of the passage of said act, to go into evidence aliunde on the papers opened 
by the President of the Se noe in the presence of the two Houses to prove that 


other persons than those regularly certitied to by the governor of the State of 
Florida, in and according - “the determination and declaration of their appoint 


ment by the board of State canvassers of said State prior to the time required for 
the performance of their duties, had been appointe d electors, or by counter-proot 
to show that they had not, and that all proceedings of the courts or acts of the 
Leyislature, or of the executive of Florida, subsequent to the casting of the votes 
the electors the prescribed day are inadmissible for any such 


But the Commission make the inquiry the Government 
the United States had authority place troops South Carolina, 
and when placed must presumed have been properly done, 
authority and for reasons, 

The Constitution and laws have regarded the elective franchise 
such inestimable value deserve those extreme cases where 
necessity requires protection from the National Govern- 
known, has power make all proper the elections 
Representatives Congress, and authorize all acts ssary and 
proper for that purpose.” 

The Constitution also declares that the President take care 
that the laws faithfully 

This can only the defensive means placed law his 

The act Congress provides that— 

No * * * officerorperson * * * inthemilitary * * * service * * 
shallhave * * * any troops * * * atthe place where any * * * election 
is held in any State, unless it be necessary to repel the armed enemies of the United 

States or to beep the peace at the polls. (Revised Statutes, section 2002. For the 


st Matai 8 England on this subject see Congressional Record of January 17, 1877, 
ohuston’s spe ech.) 


From this unequivocal inference arises, which positive law, 
hat the executing the Constitution laws which 


give security the right voting for Representatives Congress, 
require the presence troops the place where election 


held,” two cases, (1) when repeat the armed ene 
mies of the United States;” and (2) “to keep the peace at the polls.” 

statute, also, the President authorized employ 
power for the protection the civil citizens. 
Statutes, section 1989.) 

Here, then, AUTHORITY, under the Constitution and laws the 
United States, Jor the use of troops to protect citizens in exercising the right 
of suffrage as stated. 

There also duty use military power still other cases, 

The Constitution prov ides that— 


The United States shall guarantee to every State inthis Union a rey 
of government, ar 1d shall pro tect each of them against invasion; a 
tion of the Legis slature, or of the executive, (when the Legislature ca 


vened,) against domestic violence 


Whenever there violence,” within the meaning 
Constitution, and the proper demand made the governor 
State the President for military aid, cannot 
character the violence which military interposition well 
understood, 

Here, then, is AUTHORITY under the Constitution for the employment of 
troops of the United States on certain contingencies in a State. 

Now, respectfully submit, must presumed that the 
the Government have observed these laws the performance 
their duties, the truth undoubtedly is, and this 
swer the objection taken. 

would monstrous proposition say that State should 
disfranchised in the electoral college because tre Ops Were in the State, 
when their presence did not change the result of the election. It 
would equally monstrous say that the troops, used 
suance of law, only gave protection to voters and aided in securing 
their just rights, lawful result should set aside because the 
ernment performed its duty. 

The fourth objection is: 

That at the several polling places in the said State there were stationed deputy 
marshals of the United States, appointed under the provisions of sections 2021 


2022 of the Revised Statutes of the United States, which provisions were u 
stitutional and void That the said deputy marshals, exceeding over one the 


sand in number, by their unlawful and arbitra action, in obedience to the im 
proper and illegal instructions received by them from the Department of Justice, 
so interfered with the f and free exercise of e right of suffrage by the duly 
qualified voters of the State of South Ca i that a fair election could not 


be and was not held in the said State of South Carolina on the said 7th day of No 
vember, Ls76. 

that not competent receive proof support it, and the 
legal presumption that the deputy United States marshals per- 
formed their duties properly. 

were competent make the inquiry, the evidence would 
abundantly prove the necessity for these officers and that they did 
not interfere with the free exercise the right suffrage 

But such evidence competent, question the constitu 
tionality authorizing deputy marshals arises, and could, 
the power Congress ample under the authority enforce 
appropriate legislation the Constitution, including the amendments 
thereto. 

Upon this subject invite especially the attention the Commis 
sion report views which will submit the House 
sentatives, part House Miscellaneous Document No. part 
1, second session Forty-fourth Congress, being evidence, &e., 1 r 
the South Carolina election, and which day ortwo 
mit the House into the CONGRESSIONAL 

The fifth and last objection is: 

That there was not from the Ist day of Jannary, 1876, up to and i 


10th day of December, 1276, at any time, a State government in the 
Carolina, except a pretended government set up in violation of law a 
stitution of the United States by Federal authority and sustained by Federal 


troops. 


by any 


utterly unfounded fact, contradicted the truth his 
tory, and overthrown the authority Luther Borden, 
Howard, 42. 

The legal validity the government South the 
year well-authenticated fact history. This tribun: 
question law bound know and recognize the fact 
proof, and has never been doubted questioned until now, and 
the “truth history” that troops the United States were used 
only the Constitution and laws authorize, suppress 

Here then close, and doing indulge the hope that upon the 
submitted this Commission there: may cision which 
will command the vote all its members. Let such 
that State shall ever disfranchised the Congress 
practically expelled from the Union our fathers. 

Mr. Commissioner HUNTON. Judge Lawrence, let your 
attention point the ease which have heard 

Mr. Representative LAWRENCE. Certair i] 

{r. Commissioner HUNTON. The twelfth ‘artic le of the amend 
ments the Constitution provides that: 


The electors shall meet in their respective States and vote by ballot for P 


dent vud Vice-President, one of whom, at least all not be a ga 
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they shall name in their ballots the person voted for 
as President, and distinet ballots the person voted for as Vice-President. 

Now, the examination this Certificate No. tind evidence 
that this provision the has been complied with 
voting by ballot. 

Mr. Representative will undoubtedly pre- 

med, the absence allegation the contrary, that the 
cers have pe rformed the irduty. 
known every lawyer, complete answer the point suggested 


friend from Virginia. 


think that familiar legal 


There law which requires that the 


certilicate shall state that the electors voted ballot; but 


ing that the electors shal! vote ballot, most, only directory, 
and failure observe that provision the Constitution would not 
the validity the votes. 

Mr. Commissioner HUNTON. Has there not been case 
two Houses Congress that character 

Mr. Representative LAWRENCE. Not knowledge. 

Mr. Commissioner HUNTON. Objections account the fact 
not apvearing that the vote was ballot? 
recollection, but still recollection that there has been case 
that sort before the two Houses Congress counting the electoral 
votes, 

Mr. Representative 
such case that, but there may be. 

Mr. Commissioner HUNTON. only desired call your attention 
that might not escape notice the discussion. 

Mr. Representative LAWRENCE. Then the two answers which 
have made seem entirely meet the case: First, that the 
absence any allegation the record show that the vote was not 
ballot, must presumed that oflicers have done and 
that the votes were Second, that fact the electors 
failed observe the direction the Constitution that respect, 
the provision itself merely directory, and failure comply with 
cannot invalidate the vote. 

Besides that, reminded friend with whom was 
associated the committee the House Represent- 
atives which investigated the South Carolina election, [Mr. Lapham, 
such objection made the objectors the vote that State. 

The PRESIDENT. you have closed the part 
the objectors 

Mr. Representative LAWRENCE. sir. 

The PRESIDENT. There are no other objectors to be heard ? 

Mr. Representative LAWRENCE. Senator Christiancy 
waives the right, understand, argue the objections. 

The calling upon the counsel who support 
the objections Certificate No. inquire the counsel the other 
side if they object to the offers of proot ? 

Mr. the time the offer was made, but 
course object any proof being offered. 

The PRESIDENT. 
No. will now 
will have the close. 

Mr. BLAIR. Mr. President—— 

The PRESIDENT. This question upon the admissibility the 
evidence and its effect. 

Mr. BLAIR. Mr. President and gentlemen the Commission, 
counsel for the objectors No. propose prove, addi- 
tion what has already been offered, that owing the violence and 
intimidation existing South Carolina the election day No- 
vember, and then practiced toward voters, and owing the 
presence troops the United States overawing voters, there was 
free election the part the people for electors President and 
Vice-President. Evidence will also given support 


I have no recollection of any 


One the counsel will open and the other 


third and fourth objections certificate No. which free 


and fair election was prevented. 

ground upon which shall lay any stress objecting 
the counting certificate No. that there was registration 
voters the State South Carolina required the constitution 
that State. The constitution South Carolina imperative: 
the the General Assembly provide from time 
time for the registration all electors.” 

admitted the part the supporters the Hayes electors, 
that there was fact 
All that contended their part is, that there was 
list made the elections one the clerks, and that there was 
census taken which enumerated the male inhabitants the different 
counties the State without naming them. That was done com- 
pliance with the constitution. 

every member this tribunal knows that taken 
the clerk the time voting nor census registration. 

dismiss, therefore, once and without comment, the attempt 
show compliance with the constitution the State South Caro- 
lina, and proceed notice the argument upon which learned 
friend Lawrence] evidently depends sustain this certiticate 
which is, that the Constitution the United States provides that 
each State shall appoint such manner the Legislature 
thereof shall direct, any provision interfering with the discretion 


Counsel favor the objections Certificate 


State, and must exercise its agency accordance with the power 
which creates it. 


purpose appointing elector the Legislature the State 
matter fact the votes were otherwise, voce, the provision direct- agency the United States; but agency created 


that body the manner appointment violation the Con- 
stitution the United case certificate No. rests 


upon that proposition. not perceive the application Mr, 
tice Story’s opinion the proposed constitutional provisions respect- 
ing congressional districts Massachusetts. 

The requirement registration voters does not interfere 
any respect with the provision the Constitution the United 
States authorizing the Legislature direct the manner appoint- 
ing the electors. There can conflict fact between 
ment and the full exercise the power the the 
an 


the 


And, therefore, the exercise the authority 


conferred the Constitution, will not assumed that the Con- 


| to the well-being of society. 


such registration the constitution re- 


stitution the United States empowers the Legislature disregard 
the State constitution, and especially matter which 

The provision question indispensable secure fair 
The secret-ballot system without registration simply unlimited 
power repeating, and thus invited and facilitated the laws 
South Carolina, whereby multitudes small electoral precincts have 
been created order that the negro voters, many whom are not 
easily identified, may repeat their votes indefinitely. How indispen- 
sable and necessary due ordering society such condition 
that there should registration voters prevent repeat- 
ing? 

This tribunal will take notice the constitution and laws South 
Carolina, and therefore informed the failure execute pro- 
which the constitution itself the nfandatory terms which 
imposes the duty registration declares indispensable fair 
election. Will this tribunal, when the State constitution itself thus 
pronounces the election fraudulent, permit the irresponsible persons 
held power South Carolina only the aid United States sol- 
diers decide great presidential contest 

Mr. Commissioner GARFIELD. wish inquire the failure 
the part the Legislature pass registry law obedience the 
constitution has rendered invalid the appointment electors Has 
also rendered invalid the appointment all their State officers 
and their State government during the last eight years, during 
which that has lasted 

Mr. BLAIR. question has been made the subject the 
State, the maxim communis error facit apply acquiescence 
the part the people the State would make facto, and 
facto legal, government; but with respect the electors the 
question one upon which the whole country concerned, and has 
not been waived permitted pass sub silentio, but now here pre- 
sented for decision, one arising upon the law. insist that 
the law makes the election void and that the vote Carolina 
ought not counted. not necessary prove that the elec- 
tian was fraudalent The law itself declares And 
this tribunal political body knows fact the history the 
times that the the constitution South Carolina 
was disregarded enable the men charge its affairs perpetu- 
ate their power and dispose its electoral vote their pleasure. 
You cannot therefore shut your eyes the fact that here 
pable, gross, persistent violation law, the only effect which could 
facilitate frand. 

Every honest and patriotic citizen must feel indignant the con- 
dition which the criminals who have military force held South 
Carolina thralldom have reduced that State and inclined re- 
solve any doubt against them and favor the people who hold all 
the property, possess all the intelligence, and represent the civiliza- 
tion the State. 

And will this tribunal, instead eagerly availing itself its vio- 
lations down and crush out the irresponsible power foisted 
those people, industriously hunt for quibbles law aud study how 


pass now the objection founded upon the intrusion the mili- 
tary power the United States into the State for the purpose 
controlling the election that claimed, and think with just reason, 
ground invalidate the election; and that 
also matter which does not depend upon proof. shown 
the proclamation the President, which which all 
tribunals can take notice. 

This transaction was made known the the proclama- 
tions and published orders the President, which the attention 
this tribunal has been called the honorable gentleman who 
opened the case, the obvious purpose which was control the 


election the interest the party which here claims the benefit 


this illegal and unwarranted interference. 
The argument learned friend [Mr. Lawrence] is, that inas- 


much these proceedings were the authority the President 


the United States are concluded. That bis judgment final. 
that so? that conclusive upon the Congress the United States 
that you here represent? the judgment the President the 
United States, acting,as publicly declares, the representative 
party, decisive against the opposing party? That seems 
beg the question. charge that the party organization that 
possessed itself power the war has made use the power thus 


= 
a 
i 
5 
4 
| 
| q 


4 


= 


ELECTORAL COMMISSION. 


perpetuate against the will the and when, 
therefore, you are sitting here the stead and place the grand 

the nation, must you shut your eyes the trne nature 

transactions and allow organization perpetuate its power 
hee gf 

was initiated what are known the 
measures adopted on the close of the war. Mr. Steve ns, who pre- 
sented them, admitted his place that they were outside the Con 
stitution. these confessedly unconstitutional measures 
electors openly made the military power, and the Halls 
Congress were filled with camp-followers from the transformed States. 
When these measures produced their natural endangering the 
the organization upon the great Northern States became 
necessary fortify themselves then another amendment the 
Constitution spre negro all over the United State and 
this was done known defiance ‘of the publie will, and after they 
expressly disclaimed resolutions convention that 
they any suc purpose. But notwithstanding the vast 
forces thus added their strength wanes. The tide intelligent opinion 
vrows steadily against them. Notwithstanding their frantic appeals 
hate the North they feel that they are losing ground 
there. 

Notwithstanding the indignation that the previons military seiz- 
ures had aroused, they not save themselves again ing 
the powe hold the votes the States when they still held 

the machine call for its interposition. This the transaction, 

see this light. And say you will derelict your duty 
you sanction and allow its creatures 

What have stated proclamations and orders, all 
nature, which can representing Congress take notice 
and considering which the vote South Carolina may rejected 
without reversing any decision heretofore made. not combat 
what has been decided. would not waste the time this tribunal 
own attempting get reverse its decision. 

But Congress has itself established precedent taking notice 
asimilar condition things these States, and you the repre- 
sentatives Congress ought follow the precedents has estab- 
lished. Upon just such considerations now addressing 
you, Congress excluded the whole sonthern section country trom 
participating the presidential election. 

Congress has refused allow the votes States counted 
they were incapacitated from sharing the privileges the 
Government, not equally within the power this Commission 
when matter general notoriety that like condition exists, 
and especially when that condition produced the action 
party power and exercising for the time being, and exercising 
wrongly, the powers the Government. enough that appears 
that condition exists prevent any exercise 
the franchise, make the analogy complete. 

The general principle familiar that where there disorder 
where the police have interfere, where the people are 
driven from the polls, where there such oppression that the polls 
not represent fairly the voice the people, they are excluded. 

But here grand national case whica you cannot fail take 
notice the proclamation the President and the governor declar- 
ing the State state insurrection, the march troops there, 
the action the parties who used the troops and who called 
them there put down insurrection. was because the insur- 
rectionary character that existed prior that the Southern 
States were not allowed vote, and here proclamation all re- 
spects corresponding with the proclamation declaring insurrection 
exist there. What the difference manner You 
would not allow the rebels vote because they put the States under 
military duress force arms; and now will you allow these people 
vote when they are under military duress compelled vote the 
other 

Mr. Commissioner EDMUNDS. 
gress, was 

Mr. BLAIR. The 

Mr. Commissioner EDMUNDS. whatever the time was, 
when the act passed over the veto President Johnson. 

Mr. BLAIR. recollect aright about the rule that subject, 
joint resolution was passed which was presented Mr. Lincoln 
for his approval and said had nothing with it. 

Mr. Commissioner EDMUNDS. But signed it. 

Mr. BLAIR. signed it, but disclaimed having any authority 
the premises and insisting that belonged Congress, that is, the 
two Houses, exclusively. 

Mr. Commissioner EDMUNDS. Was there not later act Presi- 


dent Johnson’s time which vetoed, and which Congress passed over 
his veto? 


Mr. BLAIR. 
veto. 

Mr. Commissioner mean that precise point ex- 
cluding States from electoral representation 

Mr. BLAIR. There may have been; but the act which was ap- 
proved Mr. Lincoln and with his assenting the power Con- 


That was done act Con- 


There was series acts passed over Mr. Johnson’s 


asserted, and without contradiction from anybody remember, 
that this was matter entirely with Congress; and the subse que 
passage law not think adds anything the power Con 
gress the subject. That the view take it, and 
with deference your better judgment. 

Mr. Commissioner EDMUNDS. point was, Mr. Blair, whether 
there was any between this exercise political power 
according the position the State in, whether exercised Con- 
the constitutional way, whether also competent 
exercise it in the act of counting in the presence of the two Houses. 
the point should like hear you upon. You ask 
ercise now this same power and upon the same ground that hitherto 
has been exercised acts legislative will the form law. 

Mr. sir; myself that the whole power Con 
gress, the act 1792 itself well all actssubsequent that, were 
acts passed furtherance the Congress count. 
pose so. Ido not know any other clause the Constitution that 
gives them any power over the subject. They have the power 
count; and pursuance that power and facilitate it, they 
quire that ticers the several States should send them 
certificates evidence which they were prima facie, always 
understood until the late decisions here, todetermine who were the 
proper names count the electoral college. That was exercise 
power Congress. There other clause the Constitution 
which gives them that attention has ever been called to. 

that did not exhaust the power Cor because Congress 
the exercise the same power has subse que ntly thrown ont these 
votes, Mr. said rightly always understood, the 
joint resolution 1865 and the resolutions and acts Congress 
taking place since have been, has been excluded 
this time; for her vote has never been counted since the war until 
the other day. All this virtue the power the two 
Houses, done without any law, but looking the condition the 
State, purely and simply, Congress exclude her ing not that 
condition hic made proper allow her participate the 
privileges presidential election. That was done the same 
power, the which vested this Commission, the power 
look into the state affairs there see for yourselves that they are 
not exercising perfectly free will. 

Senator the very highest anthority reported regard 
Mississippi last year that was competent for Congress decide 
whether the vote that State should excluded, because the 
ercise illegal and improper power there the control 
tions. was deemed perfectly competent gentlemen the party 
with whom not now acting, and seemed general expres 
sion feeling upon that subject, that was perfec tly competent 
exclude States where there was interference the military, 
call the Legislature governor, but the discretion the two 
Houses States from their own knowledge legislative 
bodies that the condition affairs there was not such authorize 
the votes counted. 

But this case evidence such taken notice upon 
the very strictest rules. The proclamation declaring insurrection 
exist Sonth Carolina puts the case strictly the category 
the States which were excluded Congress 

learned friend Mr. Lawrence] referred the deputy marshal 
and the troops that were sent there and the Attorney-General’s 
cular. That strongly enforces our argument. Can possibly 
free State authorized vote and decide presidential election wher 
State covered with deputy marshals troops and men hav: 

pass through armed men the poll Now advance that 
shall able show they had paty marshal for every 
ten negroes, with labels their shoulders, and marched their squads 
ten before the soldiery and swore them vote the whole 
public ticket, then marched them the polls and stood them 
till they voted. The instructions these deputy marshals were 
the press. 

When such means are resorted carry State and carried 
less than thousand majority, can you justify yourselves 
counting that vote? there any essential difference such case 
than the rebels South Carolina had the State 1,100 
votes, and had asked cast them against Mr. Lincoln 
Could there possibly have been election any proper sense 
the word, with all this paraphernalia United States troops, United 
States deputy marshals, and armed negro militia, proclamation 
insurrection, and disorder existing everywhere 

You legally take notice all this, and you will let 
will show all limine. But that not required, You cannot 
refuse see what Congress has seen similar cases, and has 
upon. youreyes these public documents, which 
need not read because they are part the statute book, and every 
judicial functionary and every legislative functionary obliged 
take notice them. 

omitted the consideration the first point call the atten 
tion the tribunal authority the subject the registration 
question. You will find the ninth section American Law 
Elections,” MeCrary, citation which adopts the law. 

have the original case here, but will not read it, contenting my- 


I sup- 


Tress, 


| 
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q 
| 


ELECTORAL 


with the attention the tribunal the ninth section 


nact a registry law is within the power to 
‘ ‘ reserve the purity of the bal- 
idisregard of the provisions of a registry law 


th Albin ef al., 44 Missouri, 347, an election was 
asic it that t re Was no registration whatever, althongh the 
! ii pensab prerequisite to an election It 
t that this doctrine puts it in the power of the board of registra 
nm eles fai to meet and refusing altogether to discharge 
t But itis t fe to attempt to test the validity of a stat 
ng aca and so improba as the refusal of a sworn 
te act 


Contrary the supposition what was possible, have 
the extreme case. The case referred the text 
Missouri, where the the country which was there ques- 


tion did refuse to make the registry required by the statute, which 


not particle more mandatory than the constitution South 


Mr. Commissioner EDMUNDS. You cite that, then, authority 
prove that this election was void because the Legislature had 
made law providing for any registration. 

Mr. BLAIR. Exactly. 

Mr. Commissioner EDMUNDS. The constitution making gen- 
eral requirement that the Legislature should enact such 

Mr. BLAIR. Making the positive requirement just the statute 
law 

Mr. Commissioner EDMUNDS. 


the same principle would you 
anoth 


the constitution South Carolina, which 
says that the ture shall make laws for preserving the purity 
elections, that, the Legislature had not made any law punish- 
ing false voting, therefore the election would be void ? 

Mr. BLAIR. think there very broad be- 
tween the two cases. : 

Mr. Commissioner EDMUNDS. the 

Mr. purity election nomen generalissimum. 

Mr. Commissioner very important thing, not 

Mr. very important, sure; but not mand- 
manifestly very broad between act, even 
mandatory its nature, which such acts generally are not, that 
legislation shall taken for the preservation the purity elec- 
tions, and mandatory requirement the constitution requiring 
specitically particular thing done. The recog- 
nized all through the books. For example, has been held that where 
were required held ballot and were not held, 
that wasa violation law. Here election required held 
registry. The registry preliminary indispensable the 
tion the express order the constitation and its manifest intent. 


Mr. Commissioner ABBOTT. you tind any case where refusal 
out the mandate the constitution requiring registry has 
ever been set aside not the all 
contined the case statute being made reference particu- 


lar and that not being complied with 

Mr. BLAIR There is not a case to be found in the books where 
the constitutional requirement registry has ever been detied ex- 
cept the case of South Carolina. 


for allowing trespass upon them 


PRESIDENT. 
slide. 

Mr. Counsel the other side have decided 
that they will not ask the Commission heard. view the 
value of the time that is now left to complete this count we deem 
that our duty omit consume any part that time dis- 
cussion, and therefore our part the case without argu- 
ment. 

PRESIDENT. Counsel for objectors certificate No. sub- 
mit the now belongs counsel the other side. 

Mr. Commissioner BAYARD. The offers proof are not printed. 
Commission might desire consider them. that 
order for their printing they can 

yousubmit the motion that they printed? 

Commissioner the motion that the 
proof submitted Cochrane printed. 

Phe motion was agreed to. 

Mr. Mr. President and gentleman, had not and have not 
now any intention argue this case. heard the objections 

knew what they were until they were read your presence this 
before tribunal like this such case this, having had pre- 
vious opportunity consider which might put condition 
better than the judges themselves. You have heard much this 
ease and know much about do. 

idea the duty which counselor owes court any 
other tribunal, judicial quasi-judicial, that should never open 
his mouth for the purpose assisting the judges coming 
ought i keep sile nee, 


Besides that, am, the very last man this whole nation 


will now hear from the counsel the other 


COMMISSION. 


more less events and proceedings the recent 
some wear and tear conscience and some deep sense 
pression and wrong. But perhaps more than most others, have 
the consciousness that have lost the dignity American 
common with the rest, degraded and humiliated. This nation 
has got her great big foot vain for her 
trication. 

Iam fallen from the proud estate free citizen, yon 
abjected that fit for nothing earth but represent 

the poor, defrauded, broken-hearted And because 
fer more, they think more good for nothing than the rest 
conclude send out this forlorn judging, 
truly, that matters nothing what becomes me. 
gladly anything which can say might have the eff 
mitigating the horrible calamity with which the country threat 
ened: President deriving his title from 
merely fraud, but fraud detected and exposed. know not 
would feel called upon sutier death for country. 
the stuff that martyrs are made of, but life could redeem 
nation from the infamy with which she clothed ought 
practical good that can do, and mere weakness 

have certain objections tothe counting this Hayes vote 
South Carolina which look insuperable, but hope that 
they will wear that appearance other men’s 
feeling which common with millions others entertain 
subject prevents from seeing this thing 


are wise you are calm. You can look all this awful busines 


passionate hatred this great frand 
cloud your mental vision shake the even balance your judgment 
You not think any wrong that nation shonld cheated 
false election returns. the contrary, rather 
Heaven has sent this strange disguise. When the 
lie shall be throned and sceptered and crowned you think we onv! 
all fall down and worship the hope our political 
vation. You will teach and perhaps will learn (perhaps not 
that under such rule are better off than truth had prevailed 
and justice been triumphant. 

Give then your cool consideration these objections, and try them 
the standard the law. mean the law was before 
organization this Commission. that since then 
revolution has taken place the law. not now what used 
be. All our notions right and wrong have 
complete 

The question submitted you whether the persons who gave 
these votes were appointed.” Duly course means according 
tolaw. The Constitution the United States, thea 
Congress passed pursuance thereof, the constitution 
Carolina and the authorized acts her Legislature—these tak: 
all together constitute the law the case before you. 

these laws the right, duty, and power appointing electors 
given the people South Carolina; that say, the citizens 
the State vote general elections. Whoare 
the constitution the State order qualify them voters 
they must registered. The registry native citizen sine 
non his right voting much the naturalization 

Now, the Legislature never passed any law for the registration 
voters, and registration them was ever made. doubt has 
been can entertained that the object and purpose this omis- 
sion was fraudulent and dishonest; for the Legislature well the 
executive department that government has been the hands 
the most redemptionless rogues the face the earth. But what 
have been the motive, nobody can doubt that the legal effect 
this omission make the election illegal. 

That hardly the worst it. The election itself, emancipated 
from all law and all authority, was better than riot, 
general saturnalia, which the soldiers the United States Army 
cut the principal well the decentest figure. offer prove 
—the offer will upon record, and there will stand forever—that 
every poll Charleston County, where they rushed into the 
box 7,000 majority, was possession the soldiers. 

government whose elections are controlled military force 
not republican form For this cite the autho 
Luther vs. Borden, perchance the old-time law has yet 
fluence. you not see the hideous depth national degradation 
into which you will plunge you sanctify this mode making 
President? Brush your historical mory and think for 
moment. The man whom you elect this way purely the 
pretorian guards controlled the hustings and counted the votes. 

But then cannot get behind the returns, forsooth! Not we! 
You will not let us. cannot get behind them. No. That 
law, course. struggle for may cry for 
may down our knees, and beg and woo for little recog- 
nition ourrights American citizens but might well put 
our prayers Jupiter, Mars, bring suit the court where 
presides. There not god Olympus that would 


t 


) 


not listen with more favor than shall heard our ad- 


versaries, 
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neal, because you gentlemen unfortunately cannot help us. You are 
the new law which you have made. You are course 
addicted like other people the vice and what 
done must done over again. 

In the Louisiana case the people appointed electors in favor of 
Tilden, recorded their act, finished it, and left their work such 
state that nobody could misunderstand it. But other persons, who 
had no power to appoint, falsified the record of the au tual appoint- 
ment, partly plain forgery and partly fraud which was cor- 
rupt morals and void law forgery could be. You 
right and legal and just say that you would not look the ree- 
ord which the people had the forgery, the fraud, and the cor- 
ruption were too sacred interfered the must not 
come with the imposture, lest the concussion 
might damaging. 

precedent must followed. new law, sure, but 
give due and the new lords that brings into 
power must regarded our very noble and approved good mas- 
ters.” Having decided that electors were duly appointed Louisiana 
who were known not to be appointed, we cannot expect you to take 
any fact similar kindred South Carolina. 

Then, again, the question “duly appointed” was decided the 
case elector who was the United States 
Government the time was appointed and continued after- 
ward. The Federal Constitution says that man shall ap- 
pointed who that relation the Federal Government. But you 
held law, mind you, that was lawful elector and 
his vote good other words, thing perfectly 
interdict. 

Now you see why are hopeless. The present state the law 
sadly against us. The friends honest elections and honest govern- 
ment are indeep despair. that the verifying power 
the two Houses Congress ought bronght always into re- 
for the purpose seeing whether the thing that 
here forgery and fraud the one hand, whether gen- 
uine and true certificate the 

But while cannot ask you back behind this certificate, 
will you just please it—only it—not step behind. you 
law. The electors must vote ballot, and they are required 
oath before they vote. That certiticate does not show that either 
those requirements was met, and where party 
special authority like this they must keep strictly within it, and you 
are not presume anything except what appears the face their 
act to be done. 

anybody will cast back his mind little into the history pres- 
idential elections look the debates less than year ago, 
will remember that Mr. Jefferson was charged when was Vice- 
President the United States with having elected himself means 
of, but informal vote sent from Georgia. 
The informality was not the certificate inside the envelope, but 
outside verification. Mr. Matthew Davis 1337 got story. 
was not true, but was believed for awhile and cast great 
important this, nothing But one the Senators now 
this bench referred debate only time ago, and de- 
nounced Mr. Jefferson having elected himself frand becanse 
did not call the attention the Senate and House Representa- 
tives that fact. 

Mr. Jefferson’s memory ought sent down posterity cov- 
ered with infamy because his own case allowed 
counted which was slightly informal the outside the envelope, 
should glad know what ought done those who would 
count this vote which has neither form nor substance, which leaves 
out all the essential particulars that they are required certify 

This great nation still strnggles for justice; million majority 
white people send their cry, and more than quar- 
ter million all colors demand it. But cannot complain, 
want you understand that not complain. Usually said 
that “the fowler setteth not forth his net sight the bird,” but 
this fowler set the net sight the birds that went 
largely our own fault that were caught. 

are promised—and hope the promise will kept—that 
shall have agood government, fraudulent though be; that the rights 
the States shall respected and individual liberty protected. 
are promised the same reformation which the Turkish government 
now proposing its people. The Sultan promises that sus- 
tained his present contest will establish and act upon certain 
principles. 

the work decentralization shall commence immediately 
and the autonomy the provinces shall carefully looked after. 
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of the votes they have stolen, the circle of our felicities would be 
full. 

this thing stands accepted and the law you have made for this 
shall the law for all can never expect such 
thing honest election again. you want know who will 
President future election not inquire how the people 
the States are going vote. You need only know what kind 
scoundrels constitute the returning boards and how much will take 
buy them. 

But think that even that will end some day. present you have 
usdown andunder your feet. Never had you better right rejoice. 
Well may have made covenant with death, and with 
little while. 


They offer everything now. They denounce negro supremacy 

and « arpet bag thieves. Their pet poli vy for the South is to be aban 

doned, They offer everything but one; but that subject their 

lips are closely refuse say that they will not cheat 


hereafter the elections. they would only agree that; 
they would only repent their election frauds and make restitution 


hell are when the scourge shall pass 
through, shall not come unto us: for have made lies our 
and under falsehood have hid nevertheless wait 
The waters truth will rise gradually, and slowly 
but surely, and then look out for the overtlowing The 
refuge lies shall swept away and the hiding-place falsehood 
shall mighty and puissant nation will yet raise 
herself like strong man after sleep and shake her invincible 
locks fashion you little think now. 
come due time. Justice travels with leaden heel but strikes 
with iron hand. God’s mill grinds slow but dreadfully fine. Wait 
till the flood-gate lifted and full head water comes rushing on. 
Wait, and you will see fine grinding then. 

Mr. Representative COCHRANE. Mr. President, will 
refer the Commission one two authorities which neg 
lected to refer to before ? 

The PRESIDENT. We shall allow it. 

Mr. Representative COCHRANE. 


Wait, retribution will 


must ask pardon the Com 


the constitution the State South Carolina, contained 
the publication the Revised Statutes South Carolina, page 


Members of the General Assembly and all officers, before they eater upon the 


execution of the duties of their respective offices, shall take and subscribe the fol 
lowing oath: 

Which oath provided for. Then call your honors’ 
tention the provision the Revised Statutés the United States 


on page 22, section 130: 


The electors shall seal up the certificates so made 


by them, and certify upon 
each that the lists of all the vot 


es of such State given tor President, and of all the 


| votes given for Vice-President, are contained therein 


hardly necessary for refer you the provision the 
Constitution requiring the voting done ballot, but simply 
call attention this fact, that the certificate upon the envelopes 
Certiticate No. not accordance with this provision 
does not certify that the envelope contains the list all 
the persons voted for for President and Vice-President, but simply 
that contains the names the persons voting. 

Mr. Commissioner HUN PON, Will you read that prov ision refer 
ring the oath taken 

Mr. Representative sir. 

Members of the General Assembly and all officers, before they enter npon t 
execution of the duties of their respective offices, shall take and subscribe the fol 
lowing oath, 

Then follows the oath. The certificate upon the back the 
velope is as follows : 

We certify that this sealed envelope contains lists of the votes of the State « 
South Carolina for President and Vice-President of the Uuited States. 

And that all that 

Mr. Commissioner EDMUNDS. 
that contains all 

Mr. Representative That contains all the votes 
this certiticate. said that all the votes were cast for Mr. Hayes 
and Mr. Wheeler, and that there were other votes cast except thos 
which are mentioned this This certificate 
opposite form and terms the certificates the cases Florida, 
Louisiana, and Oregon. 

further say that Certificate No. contains the statement 
these facts, states that the electors were duly sworn under the pro 
visions the Constitution, and that they balloted first for President 
and next for Vice-President. 

The PRESIDENT. understand that the argnment closed 
both sides. 

Mr. Representative COCHRANE. willsay the Commission that 
the Commission shall decide admit the testimony any part 


Your point that does not 


Secondly, the people shall governed their natural judges; they 
will not send Mohammedans nor Christian renegades from Constan- 
tinople down them, but they shall governed people their 
own 

Thirdly, subordinate officer when commits illegal act 
shall permitted plead justification the orders his superior. 
How much need exactly that kind reform this country and 
how glad ought that our Government going 
hereafter the Turk’s, 


as gor 


offered, the objectors and counsel will prepared offer once. 

Mr. Commissioner EDMUNDS. that the proceedings 
the Commission considered now closed. 

The motion was agreed to. 

Mr. Commissioner ABBOTT, (at one o’clock and ten minntes 
move that recess taken until one o’clock and min 
utes mm. 

The motion was agreed to; and the Commission accordingly 
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\fter the recess the Commission re-assembled with closed doors for 
deliberation the matter the electoral vote the State South 


After debate, (at four and twenty minutes m.,) 

Mr. Commissioner STRONG moved that the vote taken the 
! nding in one hour from that time; and, after remarks, the 

s Withdrawn. 


On motion of Mr. Commissioner EDMUNDS, (at five o’clock and 
eventeen minutes p. m.,) it was 


Ordered, That the vote on the pending qnestion be taken by six o'clock p. m 


Mr. MORTON offered the following 


1, That it is not competent for the two Houses, assembled for the purpose 
ting t votes for President and Vice-Peesident, to inquire by evidence 
Ss ly 1 nted in the two Houses of Congress, and recog. | 
i Sta t I i the ot departinents of the Government | 
i t 1 
That t existence of public disturbance and anarchy tn any | 
im ex to t the State to exercise its right 
t t 1\ id to express its will in that 
electors d thereb ‘ t t When a State is regularly represented as a | 
i the ¢ a of ted States, and is recognized as a State by the other | 
t tx of Gover! t,and has a government republican in form, and | 
de eit electors inthe manner prescribed by the Legislature thereof, evidence 
cannot be ree et by the two Llouses of Congress assembled to count the votes | 
f resis tand \ I lent as aforesaid to show that disturbances existed at | 
f election which may have interfered, to a greater or less extent, with 
t reedom of clection at t polls in said State 
ed. ‘i titis te for the two Honses of Conzress when assem- 
! ite connt the votes for P ent and Vice-President by taking evidence to in- | 
into the re of t action of the President of the United States in 
i military force inte any State for the preservation of order or the sup 
m Of insurrection | domestic violence, in order by sach proof to lay a | 
| for re t the clectoral vote of said State 
he i, That in view of the propositions contained in the three foregoing reas 
! is the evidence offered to show that the State of South Carolina at the late 
‘ tion did not havear iblican form of g nment, and the evidence offered on 
{ ject of d tl nee of troops in said State dur 
i el ‘ t that notwithstan g the offer of such evi 
a ® the elect | votes of South Carolina ought to be received and counted if not 
‘ tionable on ot 
! i, That the ot objec 4 to certificate No. 1 show no valid cause for 
rejoet ul | 
Mr. Commissioner FIELD offered the following substitute 
therefor 


the elec 
} 
olina, there were 


ii ed, That evid le to show that prior to and during 
on the 7 dl f ‘ int ithe State of South ¢ 


iwtully station | t is pa soft State at or pear the poll places de 
t iments of ti wot t Army ot the United States, by whose presence and 
orference qualitied voters of the State were deprived of the right of sulfrag 
if ‘ le ot] tial el rs Was prevented 
Phat « show t at the election on the 7th day 
of N er, 1 in $ a ina, there were tioned at the several polling 
places in the State deputy marshals of the United States exceeding one thousand 
ber, by whose unlawful action and interference, under orders from the De 
1 t tof Ju e.g { voters of the State were dey ed of the right of 
1 I i free cl el « people of presidential electors was prevented 


being the adoption the substitute, was de- 


cided in the negative 


who the were: Messrs. Abbott, Bayard, 
Clitford, Field, Kernan, and Payne. 

Phose who voted the negative were: Messrs. Bradley, Edmunds, 
Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 

question recurring the resolutions offered Mr. 
sioner MORTON, was decided the attirmative: 


Messrs. Bradley, Ed- 
munds, Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 
who voted the negative were: Messrs. Abbott, Bayard, 
Clifford, Field, Hunton, Kernan, and Pay 
Mr. Commissioner FRELINGHUYSEN the following reso- 
lution 


rhose who voted in the aftir 


Resolved, That Theodore R. Barker, S. McGowan, James W. Harrington, John 
" ram, William Wallace, John B. Erwin, and Robert Aldrich, the persons 
med as electors in certificate No. 2, were not the lawful clectors for the State of 


mith Carolina and that their votes are not the votes provided for by the Constita- 
tion of the United States, and should not be counted. 


The being the adoption the resolution, was decided 
the aflirmative : 


rhose who voted in the aflirmative were: Messrs. Abbott, Bayard, 
Bradley, Clifford, Edmunds, Field, Frelinghuysen, Hoar, 

Mr. Commissioner MORTON offered the following resolution 


} i, That C. C, Bows n, J. Winsmith, Thomas B. Johnston, Timothy Hur- 
ke W. B. Na Wilson Cook, and W. F Myers, the persons named as electors in 
ertifieate No. 1 were the lawful electors for the State of South Carolina, and that 


their votes are the votes provided for the United States, and 
sho unted for President and Vice-President of the United States, 


being the adoption the resolution, was decided 


the 
YEAS 


Clifford, Field, Hunton, Kernan, and Payne. 


Those who voted the affirmative were: Messrs. Bradley, 
munds, Frelinghuysen, Gartield, Hoar, Miller, Morton, and 
Those who the negative were: Messrs. Abbott, 


Bayard, 


Mr. Commissioner MILLER offered the 


Ordered, That the following be adopted as the final decision and report j 
matters submitted to the Commission as to the electoral vote of the r 
Carolina. 


ELECTORAL COMMISSION, 
Washington, D. C., February 27, A. D. 1877. 
ro the President of the Senate of the United States, presiding in the meeti 
the two Houses of Congress, under the act of Ce ess entitled “An act to 
vide for and regulate the countnig of votes for President and Vice-Presiden 
the decision of questions arising thercon, for the term Commencing March 4, A 
1-77," approved January 29, A. D. 1577. 


The Electoral Commission mentioned in said act, having received certa 
cates, or papers purporting tobe: Sarge ties, and papers accompanying the 
the electoral votes from the State of South Carolina, and the objections ti 
submitted to it under oata act, now report that it is duly considered the sa 
pursuant to said act, and has bya majority of votes decided, and does hereby a 
that the votesof C. C. Bowen, J. Winsmith, Thomas L. Johuston, Timothy If 
B. Nash, Wilson Cook, and W. F. Myers, named in the certilicate of 

hamberlazin, governor of said State, which votes are certified by said pers 

ypears by the certiticates submitted to the Commission as aforesaid, and ma 
° No 1, N. C.” by said Commission, and herewith returned, are the votes pro 
for by the Constitution of the United States, and that the same are lawfu 
counted as therein certified, namely: seven votes for R ford B. i 
the State Ohio, for President, and seven votes tor William 
st ae of New York for Vice-President 

he Commission has by a majority of votes also decided, and do 

and report, that the seven persons first above named were duly appoint 
ors in and by the State of South Carolina 

The brief ground of this decision is, that it appears upon such evidence asb 
Constitution and the law named in said act of Congress is competent and pert 
to the consideration of the subject that the bef vnentioned electors app 
have been lawtully appointed such electors of President and Vice-President ot 
United States for the term beginning March 4, A. D. b-77, of the State of S 
Care tins a, and that they voted as such at the time and in the manner provided f 
by the Constitution of the United States and the law. 

Pree the Commissi on, as further grounds for their decision, are of opinior 
the failure of the Legislature to provide a system for the re 
titled to vote, does not render nugat 
ticient, though it may be the duty of 


it 


lon ot persons « 
y all elections held under laws otherw 


the Legisl act sucha law If it 


ture to ¢ 


i 
otherwise all government in that State is a usurpation, its ollicers wilhout auth 
and the social compact in that State is at an end. 

That this Commission must take notice that the isa covernmment in South ( 
olina republican in form since its constitution Drovic les tor such a governm 
md itis, and was on the day of appointing el rs so rec nized by the exes 


and by both branches of the legislaive departinents of the Government 
United States 

That so far as this Commission can take notice of the presence of the sold 
the United States in the State of South Carolina during the election it 
that they were placed there by the Presideat of the United States to supp 
surrection at the request of the proper authorities of the State. 

But we are also of opinion that from the papers before us it appe ars that t] 
ernor and secretary of state having certitied under the seal of the State tl 


! 


| electors whose votes we have decided to be the lawful electoral votes of the Si 


were duly appointed electors, which certificate, both by presumption of law and 
the certificate of the rival claimants of the electoral otfice, was based upon the a 
tion of the State canvassers, there exists no power in this Commission, as there ¢ 
none in the two Houses of Congress in counting the electoral vote, to inquire 
the circumstances under which the primary vote for electors was given. 

The power of the Cong ress of the United States in its legislative capacity to 
quire into the matters alleged, and to act upon the information so obtained, i 
very different one from its 5 power in the matter of counting the electoral votes. ‘I 
votes to be counted are those presented by the States, and when ascertained a 
presented the proper authorities the States they must counted. 

Phe Commission has also decide dl, and does hereby decide, by a majority of vot: 
and report, that as a consequence of the foregoing, and upon the grounds bet 
stated, that the paper purporting to be a certilicate of the electoral vote of 
State of South Carolina, signed by Theodore R. Barker, 8S. MeGowan, Jno. \\ 
Harrington, Jno. Isaac Ingram, Wm. Wallace, John B. Erwin, and Robt. Aldric 
marked ** No. 2, N.C.” by the Commission and herewith returned, is not the cer 
tilicate of the votes provided for by the Constitution of the United States, and that 
they ought not to be counted as such. 

Done Washington, C., the day and year first above written. 


The question being the adoption the order, was decided 
the affirmative 


Those who voted the affirmative were Messrs. Bradley, 
Frelinghuysen, Hoar, Miller, Morton, and 
Those who voted the negative were: Messrs, Abbott, Bayard, 
Hunton, Kernan, and Payne—7. 
the report the Commission was adopted; and said decision 
and report were thereupon signed the members agreeing ther 
follows 
SAM. MILLER. 
W. STRONG. 
JOSEPH P. BRADLEY. 
GEO, EDMUNDS. 
0. P. MORTON. 
FREDK T. FRELINGHUYSEN 
JAMES A. GARFIELD. 
GEORGE HOAR. 


Mr. Commissioner MILLER offered the following 


~ 
Ordered, That the President of the Commission transmit a letter to the President 
of the Senate in the following words: 


“Str: directed the Electoral Commission inform the Senate that has 
considered and decided upon the matters submitted to it under the act of Cong! 
concerning the same, touching the electoral votes from the State of South Caroline 
and herewith, direction said Commission, tran you the said decision 
writing, signed the members agreeing therein, the meeting 
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the two TTouses, according to said act. All the certificates and papers sent to tl 
( mission by the President of the Senate are herewith returt 
“Hon. Tuomas W. Ferry, 
* President of the Senate.” 


bod, 


The question being the adoption the order, was determined 
the and the letter was accordingly signed, follows: 


‘NATHAN CLIFFORD 
President of the Comm 
Mr. Commissioner MILLER oftered the following: 


Ordered. That the President of the Commission transmit to the S 
House ot Representatives a letter in the following words 


peaker of the 
“WasHING?ON, D. C., February 27, 1877 
Sn Tam directed by the Electoral Commission to inform the House of Re p 
resentatives that it has considered and decided upon the matters submitted to it 
er the act of Congress concerning the same, touching the electoral votes fromm 
State of South Carolina, and has transmitted said decision to the President of 
he Senate, to be read at the meeting of the two Houses, according to ; 
Hon. SAMUEL J. RANDALL, 
* Speaker of the House of Representatives 


act.’ 


question being the adoption the order, was decided 
the athrmative ; and the letter was acc ordingly signed, as follows: 
‘NATHAN CLIFFORD 
Mr. MORTON offered the following 


Resolved, That the thanks of this Commission are due to Commissioner Clint 


for the ability, impartiality, and urbanity with which he has presided o 
rations. 


And the same was adopted unanimous vote. 
Mr. Commissioner STRONG moved the following 


Ordered, That the members of the Commission be at liberty to reduce to writit 
eremarks made by them during the consultations of the Commission, and cause 
them to be published in the printed proceedings on or before the Loth day of March 


ext 


question being the adoption the order, was decided 
the 


Messrs. Bayard, Bradley, 


=) 
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Clifford, Garfield, Miller, Morton, and 

Those who voted in the me rative were: Me rs. Abl tt, Fi ld, Tlun- 
ton, and Payne—4. 


On motion of Mr. Commissioner MILLER, it was 
Ordered, That the injiune 1 of se pesed on the acts and proceedings of 
the Commissior be removed 


motion Commissioner (at six 
fitty-four minutes p. m.,) the Comn 


k and 
lission adjourned until eleven 
o'clock a. m., Friday, March 2, unless sooner called tovether by the 


President 


as 


March 


Commission met eleven o’clock pursuant adjourn 
ment, 
Present, the President and Commissioners MILLER, STRONG, FIELD, 


BRADLEY, MORTON, FRELINGHUYSEN, KERNAN, 
The Journal of Tuesday last was read and approved, 
Mr. Commissioner from the committee 


, aud ABBOTT. 


ers and pet 


pointed to consider the allowances to be made to the 


sons who had heen employe din the service of the Commission, sub 
mitted a report, which was read, considered, and agreed to. 
Ordered, That the time heretofore allowed for the fi of opinions by 1 rs 
of the Commission be extended until close of the month of March 
motion Mr. MILLER, was 
it 450 copies of the Rt { ifter all the proceedings, including the 
the Comm oners hav eon pu ull bye ound with 
dex, under theeare of t distr ed ey ly 
among the members of the Comm rh 
At the suggestion of the President, it was 
Ordered, That the minutes of to-day's proceed 3, after th shall } e been 
prepared by the Secretary, be read by the President, and pproved t be con 
sidered as approved by the Commission, 
motion Mr. Commissioner PAYNE (at eleven o’clock and 


thirty minutes the Commission adjourned sine 
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REMARKS 


OF 


THE CONSULTATIONS 


MEMBERS THE ELECTORAL 


THEREOF, 


REDUCED WRITING THEMSELVES, WITH THE RESOLUTION THE COMMISSION. 


Remarks of Mr. Commissioner Merton. 


FLORIDA, 


The Electoral Commission having under consideration an offer of ey 
ich the canvass of the November election in Florida for pre 
by the State canvassing board— 


idence to 
idential electors 


Mr. Commissioner MORTON said: 

Mr. PRESIDENT: thestatute Florida enacted the secre 
tary state, attorney-general, comptroller public accounts, 
two them, together with any other member the cabinet who 

designated them were, coustituted board canvassers 

the returns the election and determine and declare who 
ive been elected State and presidential electors. ‘The stat- 

provides that— 


If any such returns shall be shown or shall appear to be so irregular, false, or 
wiulent that the board shall be unable to determine the true vote for any such 
er or member, they shall so certify, and shall not include such retarn in their 

inination and declaration; and the secretary of state shall preserve and tile 
4 oltice all such returns, together with such other documents and papers as 


Under this statute the secretary state, the comptroller publie 

counts, and the attorney-general acted board State can- 

and the morning the 6thof December, majority 

William Holden, and Thomas Long had been ehosen 
lectors. Afterward, the same day, the governor the State, 
issued thery, electors, his certificate, and they cast 
their votes due form law for Rutherford Hayes for President 
ind William Wheeler Vice-President and the same the 
the Senate. 

Afterward, the supreme court the State issued mandamus 
the board make another count the 
for governor and other State officers, rejecting all testimony 

regularity and fraud except might appear upon the face 
the returns. Under this order the court the board canvassers 
was and recounted the votes accordance with the 
order made the court and declared Drew and the other democratic 
candidates for State offices have been elected. They the same 
time made recount the votes for electors and again declared the 
electors have been chosen. After Drew had been inaugu- 
rated governor, and the new secretary state, and 
public accounts taken their the Legisla- 
ture being session, January, passed act requiring the new 
state, comptroller public accounts, the attorney-gen- 
eral and such other members the cabinet they might choose, 
reconvene board canvassers count the votes for electors. 
they did the 19th dgy January, and declared Wilkinson 
Call, Yonge, Bullock, and Robert Hilton have 
chosen The same persons had assembled the 6th 
lay December, and assuming have been chosen electors voted 
for Samuel Tilden President and Thomas Hendricks Vice 
President, and sealed and sent them the President 
the Senate, inclosing with them trom William <A. 
Cocke, attorney-general, certifying their election 

the morning the 6th December application was made 
the Florida the name the State the rela- 
tion Wilkinson Call, James Yonge, Robert Bullock, and Robert 
Hilton, which the Hayes electors were made defendants and 
upon whom process was served one o’clock the 6th 
ber before the said Hayes electors bad cast their votes for President 
aud Vice-President. the terms the writ they were required 
the court the January, 1877, show what 
right they claimed act electors. This writ was prosecuted 
the 29th dayof January, judgment the 
court was rendered declaring that the Tilden electors had been chosen 
the votes the people the 7th November and that 
the Hayes electors had title whatever the oflice. 


The Constitution provides: 

The electors shall meet in their respective States and vote by ballot for Presi- 
dent and Vice-President, one of whom, at least, shall not be an inhabitant of the 
same State with themselves; they shall name in their ballots the person voted for 
President, and distinct ballots the person voted for Vice-President, and 
they shall make distinct lists of all persons voted for as President, and of all per- 
sons voted for as Vice-President, alt of the number of votes for each; which lists 
they shall sign and certify, and transmit sealed to the seat of Government of the 
United States, directed to the President of the Senate ;—the President of the Sen- 
ate shall, in the presence of the Senate and House of Representatives, open all the 
certificates, and the votes shall then be counted ;—the person having the greatest 
number of votes for President, shall be the President, if such number be a major 
ity of the whole number of electors appointed ; and if no person have such majority, 
then from the persons having the highest numbers, not exceeding three on the list 
of those voted for as President, the House of Representatives shall choose imme- 
diately, by ballot, the President. 

Leaving out view the disputed question who shall count the votes, 
and assuming that the power belongs the two Houses, and was 
them properly vested this Commission, the question still remains, 
what embraced the phrase the votes shall then counted.” 

And first, votes shall answer, The votes 
recorded the which the President the Senate 
quired open the presence the two the two 
Houses inquire whether acertificate because 
the President the Senate only required open the presence 
the two Houses the from the the certificate 
forgery, not from the electors. The thing ned 
that the certificate from the electors the State, and 
the votes contained are counted. the votes were cast 
the electors the State, competent for the two Houses this 
Commission inquire whether such persons had the requisite quali- 
fications to be electors as prescribed by the laws of the State, or were 
eligible under the Constitution the United States, and found 
the negative, reject their votes? Such inquiry 
and rejection would with the positive command the 
Constitution, that the votes contained the “shall then 
evident that was not contemplated. The injunction was placed upon 
the States that they should not appoint elector member 
Congress any person holding office trust profit under the 
United States; but the States disregard the injunction there 
time place for trial the question when the votes 
should violence the intelligence the framers the Constitu- 
tion supposed they intended the result presidential elec- 
tion might changed the discovery after the election, after 
the votes had been cast the electors, that elector was disqual- 
Itis which the elector has other interest than 
that the whole body citizens, and are not liberty sup- 
pose that the wishes State should defeated the fact that 
elector was ineligible for some cause which the mass the 
voters, the appointing power, whatever might be, had 
edge. The process counting the votes was intended short 
and simple. The States were appoint electors the manner pre- 
scribed their Legislatures, and the electors were meet the 
several States and vote upon the same day; the records their 
transactions were sent the President the Senate sealed 
envelopes, and him opened the presence the two Houses, 
and the votes were then counted. 

competent for Congress pass laws under which the 
title President may tried the courts upon writ quo 
warranto, which the very right and truth the election may 
not material for the present inquiry. cannot 
logic imagination enlarge the simple provision the Constitution, 
that the certificates the electors from the various States shall 
opened the presence the two Houses and the votes therein con- 
tained “shall then should appear when the cer- 
tificates are opened that the requirements the Constitution had not 
been complied with, for example, that the electors did not vote 
ballot, that they did not designate distinct ballots the 
voted for President and Vice-President, that the electors were 
holding offices trust and profit under the United States and 
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the duty the two Houses—although 
upon this point give reject such votes for there 
the over the signatures 

the electors, that they had not conformed to the Constitution or that 
it they were not ¢ To reject such votes would be going to 

e limitof the power of the two Houses to disobey the express com 

ind of the Constitution that “the votes shall then be counted.” 
tif the certificates were silent as to whether the eleetors voted ly 
be counted and the 
inquiry Whether the electors 


no 


ballot or were ineligible, then such votes must 
wo Llouses have no power to make 
oted ballot were eligible. 

The word Had it beeu intended to 

the two Houses, whoever counted the votes, any judicial 
evisery power over them, beyoud mere enumeration, the purpose 
would have heen « In the several States the can 
officers are held to imple ministerial enumetr 
the votes, unless enlarged powers are expressly given the 
this very case, those who insist that this 
power logo behind the decision of the Florida return 
oard, made at the proper time, before the 6th of December, and 
iV impeaching its truthfulness and legality, are 
compelled reverse the rule and nullify the principle when consid 
ering the action the returning board itself, acting under statute 
broader than the provision the Constitution. 

statute they acted contains the provision quoted 
the beginning remarks and necessary construction gives 
the power take testimony show whether return was 

false fraudulent.” 

insisted that this statute did not permit the board look be- 
yond the mere face of the papers and take evidence to show that any 
return from precinct was irregular, false, 
does violence the language and spirit the 
statute, hard see how any court could maintain it, and 
those maintaining insist, the next breath, that the consti- 
declaration that “the votes shall then gives 
Commission the most enlarged powers inquiry, far beyond any 
exercised the Florida canvassing board. 

Ifthe gives authority take testimony look 
the mere face the returns, what shall said the Consti 

tion the United States, which declares that when the 
“the votes shall then The whele case 
the Tilden consists the demand that the returns 
counties and preeinets of the State of Florida shall 
and counted, and that evidence shall admitted 
how and this demand made the face 
tatute evidently giving to the returning-officers power to take testi- 

mv and to reject any return if it be shown to have been irregular, 
and then, reversing the principle absolutely, 
demand that this Commission, representing the two Houses, under 
the brief command the Constitution count the votes,” shall 
behind the decision of the proper ofticers of Florida and make in- 
(quires, both of law and fact, and exercise the highest judicial powers, 

Aside from the consideration matters which might appear upon 
the face of the certificate, there is absolutely but one thing to be 
ors of the States. If they come from the electors of the States, the 
are counted. then, shall known that the cer- 

licate comes from the electors the require- 
ment the Constitution that the electors shall certified the 
overnors the That plan identification, which was 
not until five years after the adoption the Constitution 
ind three years after the first presidential election. The positive re- 
quirement the Constitution that the certitieates from the electors 
ippointed the States shall opened and the votes therein counted 
cannot defeated act Congress making the certificate 
governor necessary the right the eleetor vote and have 
his certificate opened and his vote counted. the certificate 
the governor withheld arbitrarily, accident, falsely 
viven another, could not defeat the express requirement the 
Constitution that the certificate from the electors appointed the 
States shall opened and the votes therein counted. 

As before stated, the only issue that can be tried is that the cer- 
from the electors. The only certificate which the Pres 
ence the two from the fact which has 
think, ascertain any way that can; but this law 
equires him open all certificates purporting contain electoral 
votes and heacts under if, if is the duty of this Commision to ascer 
tain comes from the electors the State, and when 
the duty performed, and the votes contained therein 

State. It is issued by virtue of an act of Congress, and Congress 
might have devolved the duty upon the secretary state, the judge 
the district court the United States, upon any other 
the act Congress, intended convenient form evidence, but 
is not made conclusive, and could not be, for Congress has no power 
to make it a condition-precedent of the right of an elector appointed 


the laws State that shall certificate from the 


counted ? means enumerated, 


Ypres ed in words 
or returning 


Strange to say 


Commission has 


to reeeive 


opened 


fromthe various 
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governor before exercising his right vote. Such provision would 
clearly infringement the Constitution attaching new 
condition to the oftice of an elector. If it shall be made to appear 
that the certificate the governor has been given elector who 
was not appointed manner the Legislature 
the State, the certificate is null and void, and is to be utterly disry 

The certiticate the governor issued under the act 
vress is not the act of the State. The return made by the eany is 

the State the act the State and cannot 

tioned, 

then shall know whether the electors executing the 
No. Lin this case were the electors for the State Florida 
answer, first, the certificate the governor, which prima 
and sufticient evidence, if unimpeached, but if impeached then I), 
reference the declarations those ofticers, who, the laws 
Florida, were authorized ascertain and certify who have 
pointed eles tors; and w hen we have found such declarations We are 
the end the inquiry, and must accept them final and 

There are some things government that must depend upon 
and some kinds evidence that must received 
those particulars which the Government deals with States 
the forms expression and action adopted the States must 
cepted tinal. 

was intended that the the appointment 
should absolutely independent each other and the National 
Government, 

The action the State the appointment electors must 
designated the Legislature for that purpose, and 
when they have declared it, their declaration must not only 
cepted Congress final and unquestionable, but final and 
themselves and the State; and they cannot 
ward, under the influence temptation, fear, any other motive, 
reconsider their findings and 

if it were attempted Ivy an act of Congress to take from the State 
the determination and ascertainment the persons appointed elect 
the manner prescribed the Legislature, would clearly 

The right appoint electors carries with 
the right ascertain form law who have been appointed 
The power the State appoint would not complete without 
the power declare tinally who have been Congress 
may overrule the State authorities and decide who were elected 
the people, the independence the States appointment 
would lost and their power amount little more than 
the right nominate number candidates from whom Congress 
may the peremptory duty the governor give 
those persons who have been decided the 
prescribed the law the State have been appointed electors 
and should give the certilicate other persons would fraud 
ulent and 

provided the Constitution that the votes the electors 
shall all cast the same day, and the history the clause shows 
that great importance was attached 

The purpose was prevent fraud, prevent the electors one 
State from waiting until the other States had voted and then vote 
change control the result. 

How completely would this purpose defeated were the 
power State, after the electors all the States had voted, have 
count votes that State, invalidate the votes the 
electors and give eflect the votes another set who the time 
casting their had title law and were mere pretenders. 
This would present the greatest opportunities and temptations 
frand, and reverse the theory and purpose the framers the Con 
stitution, who intended thatthe result apresidential election shoul 
settled irrevocably one day, and that opportunity should 
left for intrigue and after that time. 

When electors have cast their votes the 6th day December, 
and have sealed them and transmitted them the 
the Senate, they are functus Their oftice and 
are gone The power the State the election 
President then exhausted, and the jurisdiction the State, 
which was absolute before, thereafter absolutely 
left the power State undo impair what she has 
done subsequently declaring that the who had voted had 
not been appointed, and that recount the votes, real pre 
tended, other persons were shown have been appointed. 
such subsequent action the part the State had through the 
courts, the Legislature, both combined, can make 
ference. way, any way, such action, allowed prevail, 
would fatal our system government. The certainty 
litical action requires that act once performed the 
President shall 

coneeded that clector the time the eleetion 
November, and the time voted elector December, 
trust under the United States, and was therefore 
eligible, the question arises, what would have upon his vote 
Having been declared elected the State returning and 
having received the certiticate of the governor as an elector, he cer- 
tainly had the color oftice and was facto. 
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the rights any other person than himself. 
subsequently been established court competent authority, 
upon a writ of quo warranto, it could not affect the validity of his 
vote. 

The ineligibility person holding office trust profit 
under the United States appointed elector not 
cuting and remains abeyance until laws are passed providing 
method and process for ascertaining judicially such 

Where the action State Legislature provided for required 
the Constitution the United States, such action when per- 
formed cannot revoked. 

Each State is entitled to two Senators, to be chosen by the Legisla- 
ture 

When Senator has been chosen the manner law 
the the Legislature exhausted, and cannot subse- 
quent time, when becoming dissatistied with its choice annul the tirst 
election and enter into new one, accomplish the same pur- 
pose resolving that the votes the first election not been 

Again, the Constitution provides that amendments may 
submitted two-thirds each House Congress the Legisla- 
tures the several States for their When the 
afterward and The Legislatures New York 
and Ohio attempted votes reconsider the ratifications 
fore given the amendment, but was generally 
cousidered as a nullity by the legal mind of the United States. 


Each House shall be the judge of the elections, returns 


und qualideations of its 
own members. 


Under this power the may behind the returns and 
the actual number votes received member, and the Senate 
may behind the the governor and inquire whether 
Senator received the number of legislative votes necessary to elect, 
whether has the required the Constitution, 
was guilty bribery other And here claimed 
any constitutional provision have the right inquire into the 
election, returns, electors; that together they 
the same power over electors that each has over own 
the great effort the framers the Constitution was make the 
President beyond the reach electors were 
appointed the such manner the Legislatures might 
only mention Congress connection with the subject is, that the 
President the Senate shall open the certiticates the presence 
the two Houses; and from that inferred the vast power 
the election, returns, electors. 

The right each House judge the election, return, and 
its members was not implication but was 
conferred notwithstanding was necessary and proper that each 
House should have that can supposed that 
lar power regard important and controlling 


choice would left implication had been intended 
Not power not given 


that the two House should have 
but there provision from which can implied and the history 
the shows conclusively that the purpose was 
the President beyond the control tenth 
article amendmeut the Constitution declares that 


The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people 


The adopted from the first that the Govern 
ment the United States possesses powers except those that are 
expressly conferred such are necessary the due execution 
those expressly conferred, Not only the power the part 
the two Houses judge the election, returns, and 
electors not expressly and provision which 
can implied, but infer would violate the purpose 
tertained the framers the Constitution, and 
them, topreserve the the executive department 
from the and absorption the legislative. 

manner the Legislatures may provide, clearly within the power 
the States provide for contesting the election electors the 
people, correct any errors frauds the return 
the vote, provided such contest or correction is made before the 6th day 
of December, when the votes of the electors are to be cast; but, be 
cause the States have failed make provision for such contest the 
correction frauds errors, absurd argue that the two 
Congress this Commission may step and that which the 
States had power but failed do. The powers the two Houses 


upon this any other subject are not made depend the fail- 
ure States exercise their constitutional power, but depend upon 
the positive implied grants power the 

the States have distinct and clearly detined right expressed 
the Constitution, their perfect freedom from all outside 
this they are free and 


the appointment electors. 


If his ineligibility had | 
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application the principles law this case, certain 
great purposes should view: 

First. That the process of electing a President shall be progressivy e, 
that when the term one expires there shall another ready 
take his and cut off every method 
purpose retard the process and defeat the great result. 

Second. That was leading purpose the framers the Con- 
stitution preserve the independence each department 
ernment, and especially protect and preserve the independence 
the Executive against the absorbing tendencies the legisla- 
tive department. 

Third. The judicial power the Government vested entirely 
the courts where the same was expressly given, neces 
sary implication, another department, where each House 
thorized judge the election, returns, and qualification its own 
members, 

the organization government the certainty political action 
indispensable element, that every step when taken shall 
irrevocable. 

After the electors have been appointed the States, and have 
voted the day fixed law, and their votes have been sealed 
and transmitted the President the Senate, the States, such, 
longer any with the They cannot recon 
sider their action, appoint new electors and vote for candidates, 
nor can they accomplish the same things declaring that although 
their electors were appointed due form law, yet the 
the part of some of the State officers while in the process of appoint 
ment. The appointinent of electors, when once made, must, for the 
very highest reasons of publie policy, be irrevocable; for if a State 
should have the power, after the have been cast honestly, 
spirators, under that cover, might seek the perpetration fraud 
change control the result presidential elections. 

the reasons given believe that the votes contained 
eate No. must counted, and that the evidence impeach 
them ought not tobe The electors therein named were 
titied Stearns, the governor the State the time, 
and the people was declared due form law 
the officers of the State expressly authorized by the Laws of the State 
perform that That anew governor, new Legislature, and 
returning board, coming into after the 6th December 
and after the the State had passed away, with with 
out the aid the courts can recount the vote, any way change 
the result, is a doctrine most dange rous and absurd. 


aOUISIANA, 


The electoral votes of Louisiana being under consideration 

Mr. Commissioner MORTON said: 

Mr. PRESIDENT: It is not my purpose to go over the ground which 
was and decided the Florida casa. made 
impeach the decision the returning oflicers Louisiana show 
ing that they threw out votes violation law; that their rul 
ings were arbitrary and unjust, and that point fact the Ti! 
den electors were The question the right 
behind the returns the proper and inquire what was the 
actual result election the State, and examine into the 
conduct such find whether they acted within their juris 
diction, or upon sufficient evidence, was fully settled in the nega 
for | know it is not—to discuss the actnal condition of 
things Louisiana, yet wish here repel the charge fraud 
which has been so persi tently made by the objectors 
who appeared in favor of the Tilden electors, 

If Lam correctly advised, [ believe that if 
the action the returning board Louisiana that 
action upon idenee and that the prete naled tesa 
jorities for the Tilden eleetors in many } ivishes bad been obtained 
intimidation murder, violence, and the most dread 
fulerimes, It is easy totalk about what could be proven in the way 
of fraud when it is pretty we ll understood that there will be no op 
portunity or time to make the proof, and to briug the parties makis 
the charge the the last ten years Louisiana has been 
the theater the most ontrages recorded the annals 
our country. According to the testimony taken by investigating 
committees, and collected by General Sheridan, thousands of men 
have been killed and their The 
most terrible have been practiced, and 
compared which the warfare the American savage 
civilized and humane. 

But we are here to discuss questions of law, and I refer to these 
features the recent history Louisiana only repel the 
fraud and the allegations that resistance 
going behind the returns and entering into the details the Lou 
isiana election for fear the proof these The appoint 
ment the Hayes electors was duly the governor the 
State, and their appointment the votes the people was declared 


this case 


aud counsel 
we were to go behind 
showulel 
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due form law the proper returning officers the State, who 
alone were daly authorized to canvass and determine the persons ap 
point d electors by the votes of the people, 

Po investigate the question whether these oflicers exceeded their 
jurisdictionor acted without proper evidence would concede the whole 
would overturn the decision made the Florida case, and 
lead necessarily to an examination of the details of the election in 
every parish the returning oflicers were author- 
ized canvass the votes and make the declaration the persons 


elected, are concerned only with that declaration and not with 


the grounds upon which The declaration made these 
the act and declaration the State, and cannot, ander 
the brief command the Constitution “and the votes shall then 
counted,” examine into the evidence upon which was 
consider this demand practical point view, know very 
well that snch investigation could not made between this and 
the 4th day March. would take weeks and perhaps months; 
and toenter upon defeat the presidential election alto- 
gether, create and bring confusion, perhaps 
into the Government. 

The length the invesfigations which would have made, 
went behind the returns the State overwhelming 
argument against the soundness the doetrine contended 
ing the four disputed States, not possible that the investigations 
could months, this year; and claimed that all 
this shall be done under the brief command in the Constitution, “and 
the votes shall then was monstrous burden 
suspended upon so smalla peg. It cannot be that the framers of the 
intended authorize the two Houses Congress, when 
the votes for President are counted, to enter upon Investigations in 
any or all the States which, by means of their length and ¢ omplexity, 
would enable cunning defeat the result election 
every time. 

were intended the fathers the Republic plant rock 
inthestraitsdirectly path theship state, and upon which she 
might wrecked any time the carelessness wickedness 
the crew, conld not done more effectually than 
the Houses Congress enter upon investigations almost 
terminable their character and which throngh their and 
could but imperfecty made, how long the 
time consumed, 

alleged that the returning board Louisiana was not 
legal body, not being composed according to the law of the State, See- 
tion 2 of the act of 1872, whichis the latest law upon the subjeet, con 
tains the following provision: 

Phat five persons, to be elected by the senate from all political parties, shall be 
the returning officers for all elections in the State, a majerity of whom shall con 
stitute a quorum and have power to make the returns of all elections. In case of 
any vacancy by death, resignation, or otherwise, by either of the board, then the 
vacancy shall be tilled by the residue of the board of returning officers. The re 
turning officers shall, affer each election, before entering on their duties, take 
and subscribe to the following oath before a judge of the supreme or any district 
court, &c 

charged that the board the time made the canvass 
and had but four members and was not, there- 
fore, legal body. There nothing this objection. The law 
expressly provides that majority the five persons “shall con- 
express terms the statute make the returns all 
The law provides that the Supreme Court shall consist judges, 
but will not asserted that the existence even three vacancies 
the court would invalidate its asalegal every 
deliberative body which required have quorum whether 
majority any other number its legal character not destroyed 
long that quorum The very object having 
with which any deliberative body may business that 
its legality and capacity for business shall not destroyed va- 
cancies the absence members long the tixed for 
quorum provided that the Senate the United 
States shall consist two Senators from each State, yet the exist 
would not impair the legal character 
the body. 

But argned that this rnle will not apply this ease 
the remaining members of the board have the power to fill vacan 
they can agree upon the person, yet their failure 
more impair the legality the body while 
than the power fill the vacancies belonged the 
ernor or the Legislature. It is the duty of the majority to canvass 
and determine the result election when the votes have been 
placed their possession, and the failure perform the duty 
ing could not discharge them from the performance the 
other duty canvass and determine the result 
point they may have been unable agree upon the person 
have failed fill the vacancy from other than willful dis- 
regard duty, but whether that wholly immaterial. 

But that the board was illegal becanse was not com- 
posed men from all political parties directed the statute. 
statute that merely directory and incapable 
rigid How many parties factions there were the 


State are not advised, although know matter 
history that there were two principal parties, and the 
make the board from all political parties one which rests 
the senate of the State and not upon the board itself, and if the 
ate members the board disregarded the 
power lodged anywhere the the State 

the courts correct the 

The between mandatory and directory statutes 
broad, and this one clearly belongs the latter like 
injunction the statute creating the oflice attorney-general, 
legality the appointment attorney-general could not ques 
tioned and the validity his acts set aside the allegation that 
was not learned in the law as required by thestatute. The injuncti: 
that the senate creating this board should take the members 
all political parties should have been observed were 
but the pretense that the validity the acts the board 
proof that the senate had failed observe the 
quite 

Although the speeches have been very lengthy and able and 
objections filed against the validity the the returni 
hoard voluminous and elaborate, the whole question comes 
this simple proposition: competent for the two Houses 
Congress, for this Commission acting their stead, when eou 
ing the electoral votes for President behind the decision 
the appointed the Legislatare the State for the 
pose canvassing and determining the result the election, 
quire what was the number votes cast for one set 
for the other, whether the election was fairly 
whether the appointed the State conduct the 
its results acted within the limits the law 
case that had such power, and believe that time 
the good sense the American people will justify the 
every respect, 


OREGON, 


Tne electoral votes of Oregon being under consideration— 

Mr. Commissioner MORTON said: 

Mr. the late presidential Oregon 
Watts was candidate for elector the republican 
ceived something more than one thousand majority over his hic! 
democratic competitor. He was at the time of the November elect 
special agent the Post-Oflice Department took possession 
and removed another building, and his resignation 
accepted the Postmaster-General. the 4th day 
the secretary of state of Oregon, in pursuance of law, canvassed the 
votes for presidential electors the presence the governor 
made out tabulated statement the returns from the 
counties, which certified under the seal the State being 
complete and lawful canvass, showing Dr. Watts and Messrs 
Odell and Cartwright had been appointed electors for the State 
Oregon. 

the morning the December the governor issued three 
tificates, each which stated that Messrs. Odell and 
and one Cronin, were the three eligible persons who had 
ceived the highest number votes and were duly appointed electors 
These certificates placed the hands Cronin, who refused 
deliver them Odell and Cartwright but kept them his posses 
sion and after professing read their contents, part them 
the hearing Odell, Cartwright, and Watts, retired another 
part the room which they were assembled and appointed two 
persons act aselectors instead Odell and Cartwright, and 
ing act electors the three voted, Cronin for Tilden and 
other two for When Odell and Cartwright met twelve 
the 6th December, Dr. Watts resigned the 
elector and was immediately thereafter elected them fill 
the college electors, and the three then their 
for Hayes for President and Wheeler for Vice-President. 

The governor refused give the election Watts 
the alleged reason that Watts was ineligiblg voted for 
7th November was deputy postmaster, and gave 
Cronin upon the ground that had received the next 
ber votes. assumed that had judicial power judge 
eligibility and decided that was ineligible the time 
the election and that his competitor having the next highest 
votes waselected. This assumption the part the 
was entirely erroneous. His business under the statute the United 
States was simply give the certificate appointment 
those persons who had been declared the proper returning 
cers the State have been appointed. more power 
pass upon the question the eligibility elector and refuse 
give certificate upon that account than had pass upon the eli 
gibility person who had been elected member Congress 
His duty was simply ministerial. the next place had the 
judicial power and the right pass upon the question his decision 
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was directly conflict with the law. The the 
the United States the time takes the oftice and casts his 
the December, when the electors voted, Dr. Watts 

importance that had been postmaster when voted for 
November. This question has often been decided, and has always 

been held that members Congress who were ineligible from any 

want age, citizenship disability under the four- 
the whose disabilities were removed the time the 
began and they took were eligible and their 
the day the election was importance. But 

whatever may the law upon this subject became unimportant 
fact that the 6th day December Watts resigned his 

the college electors and was immediately re- 


The power the college electors fill the 
appears from the following provision 

of the Oregon statute: 

: spo. 5% The electors of President and Vice President shall convene at the seat 
| overnmmentou the first Weduesday of December next after their election, at the 
7 nurof twelve of the clock at noon of that day 
the office of an elector 


otherwise 


and if there shall be any vacancy 
occasioned by death, refusal to act, neglect to attend, or 
the electors present shall immediately proceed to fill, by eina voce aud 
ility of votes, such vacancy in the electoral college, and when all the electors 
or the vacancies, if any, shall have been tilled as above provided, 
ch electors shall proceed to perform the duties required of them by the Coustitu 
band laws of the United States. 


ill appear 


by this statute the college of electors is expressly authorized to fill 
“any vacaney in the office of an elector, occasioned by death, refusal 
arising from non-election well from death resigna 
The object the statute remedial and liberally 
construed give the State her full voice the election Presi 


and any view the ease, whether the 
Watts’s ineligibility the 7th November, reason his 
resignation the 6th the college electors had the 


that where candidate ineligible the person having the next 
highest number votes elected with the general cur 
rent judicial decisions the United States. Each House Con 
cress after the fullest deliberation has expressly decided that such 
case the minority caudidate not elected and that the election 
fuilure. 

England has been held that where was known voters 
that the majority candidate was ineligible the time they voted for 
him, the minority candidate was these decisions were 
put upon the express ground actual knowledge upon the part 
the voters the that the voters not only knew 
the faet law the ineligible, but knew also 


that the fact did make him ineligible under the law. English 
courts have held that such case the voters are not 
know the law, but must shown aflirmatively that they knew not 
only the fact which made the ineligible but also 


under the law the faet made him ineligible. 


The statute Oregon 
provides section that— 


The votes for the electors shall be given, received, returned, and canvassed as the 
saiue are given, returned, aud canvassed for members of Congress. The secretary 
of state shall prepare two lists of the names of the electors elected, and attix 
the seal of the State to the same. Such lists shall be signed by the governor and 
secretary, and by the latter delivered to the colle ge oft lectors at the hour of their 
meeting on the first Wednesday of December. 


Here provided that “the votes for the electors shall given, 
received, returned, and canvassed the same are given, returned, 
find the provision for canvassing the votes given Representa 


ie The county clerk, inmediately after making the abstract of the votes given if 
his county, shall make a copy of each of said abstracts, and transmit it by mail to 
the seeretary of state at the seat of government; and it shall be the duty of the 
secretary the presence the governor, proceed within thirty days 
itter the election, and sooner it the returns be all received, to canvass the votes 
given tor secretary and treasurer of state, state printer, justices of the supreme 
court, member of Congress, and district attorneys. and the governor shall grant a 
certificate of election to the person having the highest number of votes, and shall 
also issue proclamation declaring the election such 


the above provision, the secretary state made the canvass- 
ing and returning tor member Congress and all the State 
canvass the votes the presence the governor, 
but the governor simply witness and takes part whatever 
the canvass, and positively required issue 
the person having the highest number votes certified the 
secretary. the governor has discretion whatever. 
duty purely ministerial, and the certiticate election for mem- 
berof Congress and every State officer tothe person having 


the highest number All questions eligibility are taken 
from him. His duty imperative certify the person having the 


Congress and the State the other section required 

section 60, above quoted, the canvass and re- 


turn the persons appointed electors; prepare two lists the 
names the persons appointed, and aflix them the seal the 
secretary 
of their meeting on such first Wednesday of December.” 
the has canvassed, certitied, and returned the votes elect 
ors his their appointment complete. All that the 
has with the matter thereafter under the statute purely 
ministerial. 
discretion whatever reposed him the law. 
tory duty sign the lists made out the secretary, and the secre 
tary certify the election the persons having the highest 
votes. 
the absolute duty the seeretary return appointed those per- 
sons having the highest number votes, and the absolute duty 
the governor give the certificate the persons thus returned the 
secretary. 


The governor is then commanded to sign these lists, and the 
to deliver them “to the college of eleetors at the hour 


W hen 


has judicial power upon the subject. has 


his peremp 


Taking the two sections the statute together, 


The title the persons appointed electors, shown the cer 


the secretary made out the 4th day December, and 
deposited his oftice, was complete, and could not impaired 
affected any way the governor thereafter issue 
state Oregon the canvassing officer and has the same duties 
devolved upon him those which belong the 
Florida the returning board Louisiana, except that 
judicial powers given him are conferred 
the statutes Florida and Louisiana, his duty cases being tore 
elected the having the highest numberof votes. 
certificates signed the governor the appointment electors 
having been withheld the electoral college, the electors pro- 
cured from the secretary, under the seal the State, copy the 
the vote the State, tabulated and prepared him 
the 4th December, and inclosed the certificate 
their votes and the record their action the 6th day December 
transmitted by them to the President of the Senate. 


The secretary 


Phe 


may here repeat what said the Florida and Louisiana cases 


that the question of eligibility of electors belongs to the States and 
disregarded the States there way when the votes are 
counted the presence the two Houses this Commission 
to try and settle such question. 
Justice Chase decided that the fourteenth amendment to the Const 
tution making certain persons ineligible was self-exe 
and could not carried into the absence act 
Congress providing for the and settlement questions 
arising under it. 
are self-executing, and clearly this is not one, but in any point of 
view the question eligibility has been raised this and the 
Louisiana and Florida cases unimportant. 
was re-elected elector by the college in pursuance of the statute after 
the alleged ineligibility had been but the time his 
re-election the 6th December had still been postmaster could 
not have the validity the vote which cast 
has been held that the acts one who ineligible hold 
the office were valid although after that time court law the 
proceeding upon quo warranto found the fact ineligibility and 
ousted him from the 
court were held valid although was subsequently decided 
the proper tribunal the judge was ineligible under the 


In the case of Cesar Grittin, Chief 


There are few provisions the Constitution that 


Here Dr. Watts 


one case the judgment and 


But this doctrine well 
understood and universally applied that there ought 


gument upon this 


The very highest interests society require that the validity 


acts shall not disturbed the ineligibility the 


persons performing them to hold the office. And the reasons for this 
apply strongly this case any the vot 
elector can stricken out subsequent decision that 
was the evil without remedy; the State lost the vote 
and the spirit the Constitution has been The theory 
the Constitution when was forined was that the electors were 
independent body men who were pertectly free, and 
without committals entanglements any kind, act they 
thought best for the good of the country ; and to secure this inde 

pendence they were vote ballot that one should not know 
how the other voted. all know practice how completely this 
purpose upon the part the framers the Constitution has been 
swept away. They ave pledged in every case in advance to cast their 
votes for the candidates particular party, and they should disre 
portance whatever whether they are members Congress officers 
the United States. Not only are they pledged advance for whom 
they shall vote, but under the practical workings our institutions 
this previous pledge is the greatest security the country has against 
their corruption aud the improper exercise great power. 

the State there was dispute the result 
the vote the people the 7th November. The action 
the was clearly illegal and violation the plainest pro 
visions of the statutes of the State as well as of the United States 
The secretary the performance the duty imposed upon him 
counted the vote and certified under the seal the State, and 
when issued his showing who had received the highest 


| 


200 


votes, the law the State declared that such person was 


and was entitled ministerially the gov- 


and failure refusal upon the part the governor could 
leet his title. Phe certificate of the governor of the appotmtment 
of the electors is prima facie evidence of their appointment, unim- 


peached, but may always impeached showing that 
with the canvass and return made the authorized 
by the law of the State to make such canvass and return, and in this 
case the certificates of the secretary of state inclosed in the certificate 
the electors and transmitted the President the Senate 
shows clearly that the State of Oregon had appointed Watts, Odell, 
md Cartwright as electors, 


SOUTH CAROLINA, 
The electoral votes of South Carolina being under considcration— 
Mr. Commissioner MORTON said: 


Mr. PRESIDENT: this case seems hardly necessary say 
not denied that the Hayes clectors received majority 
all the votes the late election South This fact was 
found democratic committee sent into the State 
the House The republicans contend that but for 
the most monstrous frauds practiced and Laurens Coun- 
many other the State, their majority would 
been thousands where it is now conceded to be hundreds. There 
ive but two points made the against the validity the 

that the election South Carolina was void be- 
use there had been no registry made of the voters as required by 
constitution of the State. The provision of the constitution of 
South Carolina has never been executed law passed the Leg- 
and repeated elections lave been had and the legality them 
has never been questioned notwithstanding the absence registry 
law. If the invalidates all elections in the 
State, then South Carolina has had no legal rovernment since Leb, 
the recent pretended Hampton fraud. 

Bat whatever might be the legal etlect of the absence of a registry 
could have any upon the appomtment of electors. They are to be 
appointed in the manner prescribed by the Legislature of the State 
net by the constitution of the State. The manner of the appoint 
ment of electors has been placed by the Constitution of the United 
States the each State and taken from that 
State, that could not prevent the Legislature 
from providing that eleetors may be appointed by the vote of the 
people, The Constitution of the United States provides that Sena- 
tors shall chosen the each State, and not 
competent constitution State require that Senators 
eleeted the people election and thus take from 
the Leyislature the right to elect. 

power appoint electors State conferred the Con- 
the United States and does not spring from State con- 


tie 


absence of such a law 


pros ston 


supreme court of the 


stitution, and impaired controlled any respect 
State constitution. It is competent for the constitution of the State 
provide that State officers shall chosen election where the 
voters have been registered, but not competent make any such 
requisition the appointment the Legislature pro 
vides that electors may appointed the people the polls with- 
out having been previously registered has right 
Second, if is alleged that there is no republican government in the 
South Carolina,and, Legislature which ean pro 
de for the appointment of electors or direct and control an election 
the people. answer this is, that not 
Carolina ever since and although has been 
with great difliculties and has disturbed 
and threatened with rev “ution, if 
tinued existence since its re-estabiiss 


has maintained con 
nent after the rebellion, The 
Constitution provides that the Unitec States shall guarantee to each 
form government South Carolina for the two 
Congress acting capacity declare that and pro 
for the establishment but until that takes place must 
wsume that South Carolina has a republic an form of government and 
woimuch right as any other State to appomt electors and partic ipate 
the intelligence the Commission argue this question further, 


Remarks of Mr. Commissioner Tharman. 


FLORIDA, 


The Commission ha runder consideration the electoral vote® of the State of 


I 


Mr. Commissioner THURMAN the Commission. 


following 


next addressed 


has prevented his writing out his remarks. 
them: 

sident, the its duties, this Commission, 
it, is vested with the same powers, in the count of 
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the electoral votes, now possessed by the two Houses of Congr aa 
acting separately, together; and required ascertain and 
decide whether any and what votes from State are the votes pro 
vided for the Constitution the United States, and how 
and what persons were duly appointed electors such 
are thus brought the question, What are the powers the two 
Houses Congress counting the electoral vote. has been 
tended that are concluded the certificate the governor 
&c., were the duly appointed electors the State Florids 
but this proposition cannot There nothing 
act Congress requiring the governor’s certificate, nor any 
Florida, that makes his therefore, 
ject rebutted, and the question now upon what grounds 
the election the appointment the Hayes electors, that the goy- 
certificate not conclusive unless made accordance 
the decision the canvassing board; but that, when made, 
raises the question whether the decision that 
board can maintain that can. shall not this 
for which decision canvassing board may 
will found for the decision this case that impeach- 
able for want jurisdiction the board that which 
and the which was change the apparent result the elec 
know tribunal, high low, whose acts, without juris 
diction beyond its jurisdiction, are not absolutely void. 

Now, upon the county returns not denied, and, indeed, appears 
evidence already before us, and not controverted, that the Tilden 
electors received majority the votes the people Florida 
and also appears that was only throwing out the votes 
counties that apparent majority was shown for the 
Hayes electors. Had the canvassing board Florida any 
ity throw out these votes? This question has been decided 
highest judicial tribunal that State, interpreting the statute 
ating that board and detining its powers. the case Drew against 
Stearns the supreme court Florida held that the canvassing board 
had judicial powers that its powers were simply min 
isterial; that was bound count the votes given and could not 
inquire into the legality illegality the votes thus given. Con 
sequently, the decision the canvassing board that Stearns was 
elected governor, which decision was effected the same manuer 
which that board declared the Hayes electors to be chosen, was «i 
clared the supreme court the State unauthorized the 
statute and plain usurpation power. That decision applica 
case the presidential electors the case Drew 
Stearns, the rival candidates for 
the statute many words. follows then that are 
respect the statute Florida, which everybody admits must govern 
the case, the canvassing board, throwing out the votes for the 
Tilden electors and thereby giving apparent majority the Hayes 
acted without jurisdiction, and their act was, therefore, 
solutely null and But the above not the only decision the 
Florida courts. quo warranto sued out the Tilden electors 
against the Hayes electors, the cireuit court Florida having 
mitted jurisdiction, has decided that the Tilden and not the 
Hayes electors were duly appointed. Moreover, the Legislature the 
State has aflirmed this view the State statute and the present 
ernor the State has given the Tilden electors 
appointment. every department government Florida, 
executive, legislative, and judicial, has decided against the preten 
sion the Hayes electors. think impossible for any 
minded lawyer carefully examino the Florida statutes 
being brought the correctness these decisions 
authorities. 

Aud here proper remark that there nothing the Con- 
stitution laws the United States, the constitution laws 
that makes the canvassing board the sole judge its 
own jurisdiction, the contrary, the decisions which have 
referred hold that not the sole judge, and, Drew 
against Stearns, the supreme court compelled recount the votes 
reverse its first decision. And here would further observe that 
remedy the injustice perpetrated that board the count the 
votes for presidential electors, not, has been suggested, invade 
statute the State and protect her from the consequences 
her laws and usurpation her officers. The votes 
for Hayes the Hayes electors have not yet been counted 
cannot given them until they counted. The proceed 
ingis, therefore, still and the two Housesof Congress, whom 
belongs count the votes, must necessity determine—as this 
Commission required the act creating determine— 

Whether any and what votes from such State are the votes provided for by th: 
Constitution of the United States, and how many and what persons were duly ap- 
pointed electors in such State. e 

these powers the two Houses Congress cannot, 
therefore, this Commission cannot, shut their eyes the fact that the 
statutes Florida, construed her courts, required the certiti- 
cate election given the Tilden electors, and that was 
only gross usurpation power that the canvassing board de- 
cided favor the Hayes electors. 
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But said that the remedy can provided the State alone 
and that she has not provided remedy the wrong remediless, 
answer— 

First. That the electors, being creation the Federal Constitu- 
tion, the duty the two Honses Congress, who count the 
see that they are appointed consistently with the provisions 
the Constitution. And, consequently, State can, 
provide remedy, compel the Houses count votes given 
usurping electors who are not appointed the mode contemplated 
the Constitution; that say, the manner prescribed the 
State Legislature. 

Second. That the other States and the whole people the United 
States are parties interested the proceeding, and the question 
whether there shall remedy not the discretion the 
State 

Third. That the remedy must State remedy has been ap- 
plied this case, and the decision adverse the claim the 

Lam right these propositions, follows that the testimony 

also think that proof fraud admissible. The canvassing 
hoard was neither Legislature nor judicial and know 
principle law, manifest publie that shields from 
inquiry into the bona fides mala fides its acts. 

said that behind the decision the canvassing board 
must the and may thus led investigate the doings 
hundreds thousands election the United States 
not sound logic say, that because cannot investigate every- 


thing shall investigate nothing, that becanse cannot correct 


all errors and frands shall correct none. The law never requires 
impossibilities, but does require what 

But the argument upon which the greatest stress has laid 
sustain the vote for Hayes that the Hayes electors were, when they 


their votes, facto, and that the doctrine 


that doctrine has any application this Tam not prepared 
admit that presidential are They are 
Constitution calls who have but single act per 

form, and their existence electors may ephemeral the life 
the appointment the Hayes electors the very day that the elect 

oral was cast, and two three after that declara- 
tion the vote was cast. What time was there institute legal pro- 
and carry them into judgment decision the 
canvassing board and the easting the electoral 
none at all. To require, therefore, as the argument does, that these 
men should have been ousted from their office judicial proceed 

ings before they cast their votes, and that not ousted they were 


facto, and are valid, mockery justice 


that contemplate without feeling contempt. All 


that the way judicial proceedings was done this 


writ quo warranto was issued court competent 
jurisdiction and served upon the Hayes electors before they their 
votes. decision could had upon that writ within the 
two three hours that elapsed after its service and before the votes 
were cast. But the was final judgment, and the 
judgment was that the Hayes electors were usurpers who never had 
any title electors Florida, and although judgment 
ouster could pronounced, the votes had been already 
cast, yet the decision judicial determination that the Hayes elect 
ors had title 

The power the two Houses behind the certifi 
cates and the decisions canvassing boards has been again and again 
Congress resolved that votes for presidential electors should 
the States Florida, Louisiana, Tennessee, Missis 
sippi, North Carolina, Virginia, Carolina, Alabama, Arkansas, 
Texas, and Georgia. 1873 the votes the States Arkansas and 
Louisiana, and certain electoral votes the State Georgia, were 
rejected. But these instances are familiar the members the 
Commission, and unnecessary dwell upon them. 


LOUISIANA, 


The Commission having under consideration the electoral vote of the State of 
Louisiana— 

Mr. Commissioner THURMAN next addressed the Commission. 
has prevented his writing out his fol 
lowing synopsis them: 

Mr. President, opinion— 

That the votes for presidential electors, cast the State Lon 
isiana the last election, never been canvassed any lawful 
deny that the returning board Louisiana has any 
lawful existence. deny that the constitution that State, any 
thing the Federal Constitution, confers upon her Legislature the 
look the constitution and powers that board defined the 
statute creating it. And must consider them not abstract 
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and theoretical manner, but with a clear view of their prac tical 
effect. It is not true that every law that might upon its face seem 
unobjectionable necessarily constitutional. Laws are not 
mere abstract things. They are meant practical and the 
evitable practical result law directly contlicts with the admitted 
principles provisions the Constitution the law stand. 
Let then see what the Lonisiana returning board. isa 
board consisting iive persons holding without any lim 
itation time and filling all the vacancies that oceur their own 
body. It is, therefore, a kind of perpetual, self preserving and seit 
perpetuating, Neither its existence nor its powers can 
affected except repeal moditication the law creating 
But nosuch repeal can take place without its permis 
sion; for, conferring upon plain violation the constitution 
of the State, the power to canvass the votes for members of the Gen 
eral Assembly, the board isenabled toconstitute the Legislature, when 
ever it sees fit, 80 as to contain a majority of its friends It is of no 
ise tosay, that will not corruptly exercise this 
Again and again, has and unlawfully exercised 
corruptly and unlawfully exercised after every election that has 
taken place the board was majority the 
conservatives, or fusionists as they were then called, were elected to 
the General returning board threw out large numbers 
them and gave their places men who were notoriously not elected 
and thus created majority both branches the Assem 
1874 precisely the same thing 1876 oecurred 
for the third time, and these are the only years since the creation of 
the board which eleetions for members the Assembly have taken 
place. In the same way the board has defeated the election of State 
olticers by the people ineach one of these years, and to cap the climnas 
of its infamy it has thrown out thousands of votes given for the Til 
den electors, and thereby ch inging the vote of the people, has de 
elared the Hayes electors to be duly appointed, And if its powell 
ean sustained, there obviously end its rule over the people 
made, the statute it, the returning 


| board for all elections held in the State for all officers from the high 


est the very lowest, and its powers the interest its 
party and itself without shame and without 
Louisiana, mark upon the precinets whose votes for 
members of the assembly were thrown out last December, and you will 
find as many blotches on the nap as there are scars upon the face of 
the was this done Not merely affect 
the result of the presidential eleetion, or of the election for officers of 
the State—for the re publican electors and State officers could have 
been counted in without running all over the State to throw out a 
democratic pres inet here and anotherone there, It was done to give 
the republicans the majority the Legislature, and 
after was thrown out where there was pretense whatever 
that the was not fair and peaceable; pretense whatever 
bribery, intimidation, employment any means. 
short, the powers given to this board are more transcendent in their 
practical operation than the powers the whole body the people 
the State. The board effeet constituted the State—to govern 
it according to its own arbitrary will and discretion. There is no re 

publican government Louisiana. There can republican 

ernment that State long this returning board 
oligarchy more corrupt, more odious, more anti-republican, never 
before existed on this globe. 

upon the Legislature that State create any such board. Nay 
more, its power to canvass the votes for members of the General As 
sembly direct conflict with that constitution, which makes each 
house the Assembly the sole judge the election, returns, 
qualifications its members. And such was the view taken the 
Senate Committee Privileges and Eleetions the elabo 
rate report presente dby Mr. Carpente r, and which was dissented from 
but one member the The returning board that 
day was denounced uneonstitutional; that board was 
constitutional, a multo fortiori is the board of to-day, created by a 
statute, and with the powers self-perpetuation which 
I have alluded, unconstitutional. Now, it is upon the canvass mace 
power to throw out from six to ten thousand votes given for the Til 
den electors, that the advocates of the Haves electors claim the vote 
of the State. I deny that this decision of that board has any legal 
effect whatsoever. Being uneonstitutional, it had no right to can 
vass those votes, no more than any other four citizens of the State of 
Louisiana. 

Another objection to the constitutionality of the hoard was made 
counsel Mr. and argued with great force and seems 
to me to deserve our serious consideration. it is the objeetion that 
the statute clothes the board with power to disfranchise voters—the 
innocent as well as the guilty—and to do so without any trial or hear 
ing which the voter party. That the power disfranchise 
judicial power that not conferred upon the board the consti 
tution expressly declaring (article94) that: 
powers, except as committing magistrates in criminal cases, shall be 
conferred on any officers other than those mentioned in this title, 
(title 4,) except such as may be necessary in towns and cities; and 
the judicial powers of sud h otticers shall not extend further than the 
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nee cases arising under the police-regulations towns and 

the The mentioned title are judges, 
tices the peace, attorney-general, and coroners. 

the law the board not unconstitutional, yet 

i} bound! that canvassed the votes in question was not le gally con 

ted Phe statute creating it required that the board should econ- 

persons, taken from all political parties,” and this provis- 

the ditferent political parties thus represented 

essence the the board that canvassed the 

es for electors after the late election consisted of but four mem- 

the same politieal party, namely, all republicans. These 

four were applied again and again, execute the statute till- 


neglected and, without the all, proceeded 
to canvass the returns, throw out thousands of votes, and pronounce 
the board constituted quorum, therefore the 
board contd proceed without tilling the vacancy, and it has been said 
that more members the Senate the United States 


ere abeent or dead butoa quorum were pre sent, there would be a 
lawfal Senate; or that if four of the judves of the Supreme Court 
vere absent, five were present, there would lawful court. 
ody doubts but they have not the 
retnotest applreation tothe present case, If the Constitution required 


the Senate should diflerent persons and gave 
Senate the power fill all own body, and 
there were vacanei ind the members present refused to fill them, 


there Would be some analogy between that caseandthis. And soof the 


preme Court, Bat no such requisition or power is contained in 
the Constitution, and hence the are whatso 
Here havea that requires the returning-board 


is pertoetly obvious. was to secure fairness and justice in 
the canvass It was enacted for the same reason that in some of the 


States the judyves or inspectors of election are required to be of dit 
Phat ole rateach poll or polling place shall be presided over by three 
fel lenis of the parish tor at least twelve monils next 
ediis the da f (tion whe shall be selected from different political par 
i dad be of wood lit party to which they belong 


Phe requirement ts, therefore, as T have already said, of the very 
‘ enee ot the fatute \ vell might it be said that the jury known 
the common law the jury medietate could 
constituted of bat one nationality and of jurors speaking but one 
language, say that the returning board Louisiana could 

constituted of members of but one political party, For this 
reason, then, even if the law creating the board is constitutional, the 
board itself that canvassed the votes in question Was not legally con 
stituted, and its canva has no lewal effeet. 

Bat af bain wrong in both these propositions, vet the canvass 
the that the doings any tribunal, however 
Without are absolutely null and 
elementary law, and | know of no exception whatever to the rule, 

brings the inquiry, had the returning board jurisdiction 
cast oul the thousands of votes given for the Tilden electors which 
did cast out, and the casting out which the majority 

ite reversed question must recur the 


2toof that Low provides as follows : 


Phat in any parish, preeinet, ward, city, or town in which, during the time of 

1 ra vr ti trat oroon any day of registration, there shall 
riet, act Vielenee, intimidation, and disturbance, bribery, or cor 
ropt influences it lace within il parish or at or near any poll or voting 
place or place of 4 imation or revision of registration, which riot, tamult, acts 
ce, i nica i and disturbance bribery, or corrupt influences shall pre 

or tend to p ent a fair, free, peaceable, and full vote of all the qualified 
electors of preeinet, ward, city, or town, it shall bo the duty of the com 
I : of eleetion, uf ch viet, tumult, acts of violence, intimidation, and dis 
i mee, bribery or corrapt inthiences occur on the day of clection or of the su 
per not registration of the parish, if they occur daring the time of registra 
tion ort vefy tration, tomake in duplicate and under oath a clear and full 
tatement of tthe foctsrelating thereto and of the etfect produced by snch riot 
tumult, acts of violet nti lation, and distarbances, bribery, or corrupt intiu 
‘ in pw { i fair, free, peaceable, and fall registration or election and of 
imb {f qua dl voters deterred by such riots, tumult, acts of violence, in 

lat mee, or corrupt fluences from registering or vot 
hi tatement lL also be correborated under oath by three respectable citi 

ctorsottheparish. Whensuach statement is made by a commissioner 

‘ tion ora | rof registration, he shall forward it in duplicate to the 

t f rv ration of the parish. if in the city of New Orleans to the sec 

1 of ate, oF opy of which, if made to the supervisor of registration, shall 


det by him to the returning off cers provided for in section 2in this act 


h Te ti rns of election in his parish His copy of said statement shall 
toh turns of elections, by paste, wax, or some adhesive substance, that 
kept ether, and the other copy the supervisor of registration shall 
d to the clerk of the court of his parish for the use of the district attorney 


ection provides, have already shown, that the election 
each poll, or polling place, shall be presided ovel by three commis 
sioners election polities. 

Section enacts among other things that 

Che vote shall be counted by the commissioners at each voting-place, immediately 
ifter closing the election wad without moving the boxes from the place where the 


votes were received, and the counting must be done in the presence of any by- 
stander or citizen who may be present. 


That immediately upon the close the polls the day election, the 
missioners of the election at each poll or voting-place shall proceed to count t| 
votes as provided in section 13 of this act, andatter they shall have 30 counted 1}, 
votes and made a list of the names of all the persons voted for, and the offices {., 
which they were voted for and the number of votes received by each, the num; 
of ballots contained in the box, and the number rejected, and the reasons therefo, 
duplicates of such lists shall be made out, signed, and sworn to by the commis 
sioners of election of each poll, and such duplicate lists shall be delivered, one to 
the supervisor of registration of the parish and one to the clerk of the distric; 
court of the parish, and in the parish of Orleans to the secretary of state, by on 
or all such commissiovers in person within twenty-four hours after the closing of the 
pols. Itshall be the duty of the supervisors of registiation, within twenty fi 
hours after the receipt of all the returns for the different polling-places, to consolidat 
such returns, to be certified as correct by the clerk of thedistrict court, and fo 
ward the consolidated returns, with the originals received by him, to the return 
ing officers provided for section this act, the said report and returns 
inclosed in an envelope of strong paper or cloth, securely sealed, and forwarded 
by mail, He shall forward a copy of any statemert as to violence or disturbay 
bribery or corruption, or other offenses specrfied in section 26 of this act, if any ther: 
together with all memoranda and tally-lists used in making the count, and stat 
mentof the votes. 


these provisions appears— 

any statement riot, tumult, acts violence, intimida 
tion, and disturbance, bribery, or corrupt intluences, are made by thy 
election, they must made before the commis 
sioners their return the supervisor registration and 
accompany that and that return made within 


hours after the closing the polls. 


That the supervisors registration within twenty-four hours 
the receipl of all the returns for the ditierent polling places shall con 
solidate such returns, correct the clerk the dis 
trict court, and forward the consolidated returns with the 
received him the returning board and therewith “shall 
ruption, or other offe NNEN specified in section 26 of this act, if any there le 

3%. That the statement of violence, S§c., shall be so annexed to the returns 
Of the supervisor by paste, war, or sume adhesive substance, that the sam 
can be kept together, 

thus apparent that all statements violence, &e., made 
commissioners election must made within twenty-four hours 
after the close the polls, and that all statements made 
supervisors registration must made not later than 
hours after the close the for this requirement 
are very apparent and very weighty. ‘ihe jurisdiction the return 
ing board throw votes will presently show, upon 
these statements being made; but it would obviously open a Wile 
door fraud such statements could made after was 
tained what general result the the State, and 
inducement thereby created throw out the votes particular 
ishes precinets order change that And, therefore, 
statute requires the statements, protests they are sometimes 
made soon possible after the election—by the 
twenty-four hours after the close the polls, 
the supervisors registration not later than forty-eight hours after 
such The practical effect this provision require 
statements to be made before the general result of the State election 
known, and thus avoid any inducement make false and 
fabricated statements. But not only were the statements the com 
supervisors the third section the act also 
tumult, now come the powers the returning board 
They are given sections aud the act, which will quote 
full, follows: 


Src. 2. That five persons, to be elected by the senate from all political parties, shal! 
be the returniag otlicers for all elections in the State, a majority of Whom sball cou 
stitute a quorum, and have power to make the returns of all elections. In case ot 
any vacaney by death, resignation, or otherwise, by either of the board, then tl 
vacaney shall be tilled by the residue of the board of returning officers, The rm 
turning officers shall after each election, before entering on their duties, take and 
subscribe to the following oath before a judge of the supreme or any district cout 

1, A B, do solemnly swear (or aftlirm) that I will faithfully and diligently per 
form the duties of a returning officer as prescribed by law ; that I will caretu 
and honestly canvass and compile the statements of the votes, and make a tra 
correct return the election: God 

Within ten days after the closing of the election said returning officers shall m: 
in New Orleans to canvass and compile the statement of votes made by the com 

e7 f election, and make returns of the election to the secretary of state. Th 
shall continue in session until such returns have been compiled. The presid 
officer shail, at such meeting, open in the presence of the said retarning othe: 
the statements of the commissioners of election, and the said returning otticers sha 
from said statements, canvass and compile the retaPs of the election in duplicat 
one copy of such returns they shall file in the oftice of the secretary of state, and 
one copy they shallmake public proclamation by printing in the official journal and 
auch other newspapers as they may deem proper. declaring the names of all persons 
and officers voted for, the number of votes for each person, and the names of the pet 
sons who have been duly and lawfully elected, The return of the election thus mad 
and promulgated shall be prima facie evidence in all courts of justice and betor 
all civil officers, until set as.de after contest according to law, of the right of any 


| person named therein to hold and exercise the office to which he shall by such r 


turn be declared elected. fhe goveruor shall, within thirty days thereat 
issue commissions to all officers thus declared elected, who are required by law 
be commissioned 

Sec. Thatin canvass and compilation the returning officers shall observe the 
following order: They shall compile first the statements from all polls or voting 
places at which there shall have been a fair, free, and peaceable registration and 
election. Whenever, from any poll or voting place, there shall be received the stat 
ment of any supervisor of registration or commissioner of election, in form as 1 
quired by section 26 of this act, on affidavit of three or more citizens, of any riot, tumult 
acts of violence, intimidation, armed disturbance, bribery or corrupt influences, which 
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prevent d, or tended to prevent, a fair, Sree, and peaceable vote of all qualified electors 
entitled to vote at such poll or ve ting place, such returning ofticers shall not canvass, 
compile the statement of vote h poll or voting-place until the state 
ba uis from all other polls or voting-places shall have bee n canvassed and compiled. 
1 wit returning officers sha ll then proceed to investig 


ate the statements of riot, tumult, 
acts of violence, intimidation, armed disturbance, bribery, or corrupt intluences at 
y such poll or voting-place ; and if from the evir de nce of such statement they shall be 


vineed that such riot, 


tumult, acts of violence, intimidation, armed disturbance, 
did materially interfere with the purity and free- 
dom ot the election at such poll or voting-place, or did not prevent a suflicient number 
tied voters thereat trom registering or voting to materially change the result 
lection, then, and not otherwise, said returning officers shall Canvass and com- 
| » vote of such poll or voting place with those previously canvassed and com- 
ied: bat if said returning officers shall not be fully satisfied thereof, it shall betheir 
to examine further testimony in regard thereto, and to this end they shall have 
ower to send for persons and papers. ‘Tf, after such ex: wuination, the said return- 
tticers shall be convineed that said riot, tumult, acts of violence, intimidation, 
disturbance, bribery, or corrupt inthuences did materially interfere with the 
y and freedom of the election at sach poll or voting-place, or did prevent a 
icient number of the qualified ¢ lec tors thereat from registering and voting to 
terially change the result of the election, then the said returning ofticers shall 
not canvass or compile the statement of the votes of such pollor voting-place, but 
ill exclude it from their returns: Provided, Vhat any person interested in said 
election by reason of being a candidate for office shall be allowed a hearing before 
iid returning oflicers upon making application within the time allowed for the for- 
varding of the returns of said election, 


perfectly obvious from the provisions section above 
quoted, that the returning board has power whatever reject 
any vote unless a statement of riot, tumult, &e., has been received 
the officers election provided the other sections the 
law have quoted, that say, statements made within the 
and the manner, and transmitted the mode, and supported 


yu 


Lime, 


not understand this proposition seriously disputed. have 

heard against it, and seems that none can 
and not denied, that the returning board threw out many 
thousand votes and thereby changed the result the election. Were 
there each the cases, that say, each the precinets 

parishes whose voles were thus thrown out, statements of violence, 

made and supported required the have offer 

prove that instance whatever, that from parish pre- 
cinet whatever, was any other words, 
that nosuch accompanied any return transmitted the 
the State, within the time and mode required law, the 
And, further, that any statements violence, 

Were returning board they were corruptly fab- 
city New Orleans, weeks after the election, and 
them. are the facts, and upon the question admissibility 
proof must assumed that they are facts, can there any 
doubt the illegality the the board throwing out the 
not perfectly plain that the statements and 


required the statute are necessary give jurisdiction 


the board throw out aay votes They are the very 
foundation the jurisdiction, without whose existence power 
tion goes far deeper The the tribunal may 
righteous and correct, the tribunal itself may ever pure 
and enlightened, yet lack jurisdiction prononnee the decis- 
ion Which does pronounce, the act which does do, its 


decision and its act are absolutely null and void. would vain 

say that the returning board the sole judge its own jurisdic 

tion. There nothing the statute that makes such sole judge 

the contrary the statute itself declares that its decision shall only 

prima evidence. But have said enough this point, and 
consider another, 

The statute, section 2, gives to the returning board the powe1 

upon the duty canvass and compile the statement 


votes made the commissioners election and make returns the 
and provides that they con- 
Theonly things, 


election the secretary state, 
until such returns have been compiled.” 
then, that the board had authority canvass and compile were the 


st 


itements votes made the commissioners election, and was 
that they were decide and make returns the election 
They had make their decision and 
the cousolidated statements the supervisors regis- 
No- 


Nowhereinthe statute isany power given 


are they expressly required look the consolidated re- 


they anthorized found their decision upon any such papers. 
Now, the objectors the votes the so-called Hayes electors offer 
prove that the board did not canvass compile single return 
the commissioners election; that the only returns they 
at, the only returns upon which they formed their decision 


their return tothe secretary state, were the consolidated 


this 
then the board have not canvassed the they were ex- 


sent them the supervisors registration. 
tri 

pressly required the statute canvass them. 
vassed nothing which required them canvass. 
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They have can- 
They might 


have canvassed the returns the published the 
and made their decision upon them make upon 
the supervisors’ returns alone. 


canvass known the law Lou- 
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pretended return the board the 
ition and falsehood. opinion 
allegations ought admitted, and, 
are judgment fatal the called canvass the 


isiana has taken place, and 
secretary state fabric 
evidence prove these 
proved, they 
board. 

Testimony is off 
board was procured 
think the 
case. 

VI. 


ster 


‘red prove that the decision the returning 
forgery, fraud, and bribery. 1 
le for the reasons I stated in the Florida 


testimony 


and Lev Issee, 


Haves elec 


rection, 


also offered that twoof the tors, Brew- 
the time the 
United States, whose appointment electors expressly prohibited 
the Constitut think The 
mere ineligiblity hold ofiice trust, but ineligibility 
pretation the Louisiana statutes, the matter helped the 
pointment Brewster and Levissee, the 


remaining electors, to fill 
the supposed the non-attendance 
and Levissee, 


the conclusion that they nowhere confer upon portion the 
electoral college the powet that body 

Mr. THURMAN bere read the provisions the statutes relating 
this point, and commented upon 


were, at the ¢ oflicers of 


ion. this testimony should be 


rs ine ligible 


es created 


at some 


VIL. But argued, was heretofore argued the Florida 
case, that the had title and that, unless ousted 
before they cast their votes, they must regarded 


and full effect given to their votes. LT sball not repeat what said 
upon this proposition the Florida case. the opinion 
then ex presse d, and call attention to the fact that here is another 
case in which it was HPs ible to oust the so-called Hayes electors 
any judicial proceeding before they cast their votes. They were 
declared the returning board appointed the very day 
which they voted, and was manifestly the few 
thatel: ipsed between that declaration and the casting of their votes to 
oust them by judicial proceedings. ‘To hold then that they had color 
of title, were electors d and that Coneress is bound to count 
be an elector, and no matter how ble he 
ousted before he cas thou 


facto, 


a returning board to 
may be 
vet 


inelign to receive au 


ts his vote rhtodosois mani 


for President 


festly impossible, ) that vote must be counted: and neither the State 
nor Congress can right the wrong or remedy the evil I utterly dis 
tive the right the States, the powers Congress, const 


tutional provisions, the 
and popular rule, 

saying this improper motives one; not with 
persons but with jadgments that them and what 
appears their probable right and duty speak 
and, thus speaking, cannot the fear that this Com 
shall decide with the above proposition 
title, its decision will have the proclamation dis 


honest returning boards perpetrate whatever villainies 


ime iples of justice, of purity ine leetions 


est or their inclinations may dictate, with an absolute certainty that 
they will prove 
Remarks of Mr. Commissioner Frelinghuysen. 
The following are the remarks and opinion 
The import: wnt que stion to be decided by the Commission, as both 


parties distinetly understood when the 
Mission was passed, is Whether the Commission has jurisdiction o1 
right look behind and reverse the determination that tribunal 
which in the several States has by law been established tinally to ds 
cide who have been elected presidential electors 

This Commission has the the act creating 
same powers, any, now possessed for that purpose, the 
counting the electoral the two Houses actin 
together.” 


bill creating the Com 


“the 
purpose of 
g separately or 


question then is, what powers have the two Congress 
acting separately together when the vote for 
President The Commission has the less, 

When the two Houses meet count the votes the electors for 
President they not act their legislative capacity, but tri 
bunal upon which imposed that special duty legislative 


powers of Congress are specified in the Constitution, and counting 
the electoral votes not President the United 
States, essential all legislative action, has 
part this procedure. The two Houses counting the vote 
not only have legis power, but also have none those pow 

ers constantly used, and which only and because they are 
incident the legislative power; such sending committees 
Congress investigate the condition affairs different parts 
the country, that Congress possess information which base 
future legislation Neither the 


among them. 
whose concurrence 


lative 


has Congress in counting votes 


7, 
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ject, and could while engaged in this summary proceeding of count- 
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power investigate committees otherwise the election 
presidential electors possesses for the purpose ascertaining 
whether its members been fairly elected, because while the 
Constitution expre sly declares that “each House shall be judge of 
the returns, and its own members,” no- 


vhere declares, either expressly implication, that Congress 

such judges the election presidential electors and 

provision conferring the power investigate elections for 
and Representatives, and the absence any such provision 
power CXIsts as bo ¢ lectors. Neither do the two Houses Possess the 
power belonging court when trying the title of- 
lice, because the Coustitution the judicial, legislative, and exec- 
utive powers the Government are carefully kept separate and dis 
The legislative branch possesses judicial power excepting 
the two cases judging the election members 
Congress and in cases of tinpeachment. The two Houses when they 
count the votes assemble joint convention, but 


twodistinet and separate vote any question arises; 
and the very this special tribunal, consisting two distinet 
Houses, with having jury, with having confront- 
ing there are parties, aud there nothing about the 


procedure that is judicial, 

What power, then, do the two Houses of Congress possess ? Just 
that power the Constitution when says, votes shall 
then And what votes are then counted Surely 
not the votes that have been given for the preside nlial electors by 
ome seven voters over vast continent, but the votes 
cast the presidential electors for President and Vice-President 
Vhich the Constitution provides shall be certified to the President of 
Senate and him opened the presence the two 
two the votes the electors may 
termine the State such relations the Federal 
ernment as to be entitled to vote: whether the votes were cast on 
the day pore eribed by thestatutes of the United States; whether the 
rovernor's certiticeate is genuine; whether that certificate is true in 
ta statement as to who have been appointed electors by the State; 
but the truth of the statement of the wove rnor’s certificate in this re 
which the the State say shall tinally determine that 
fact, and not by a canvass of the popular vote of the State. The two 
Hlouses may boquire inte any thing consistent with the nature of the 
procedure, and vhich the Constitution has not devolved on the States 
to rewulats 

reasons that the Constitution does not either expressly 
implication provide that Congress shall into can- 
Vass the election of pre silential cleectors are apparent, 

framers the its history shows, did first de- 
cide that the President and should chosen Con- 
gress; full debate and mature deliberation they saw the 
evil of placing one co-ordinate branch of Government under the 
another—the executive under the the legisla- 
tive branch—and they determined that, except prevent failure 
(in that event the House States should 
have nothing with the choice President Vice- 
President Constitution that the States. says 
that each State, small, shall have two votes, and also 
many additional Representatives, and that each State 
the Legislature thereof 
power, the Legislature might direct that the 
eleetors should be appointed by the Leyislature, by the executive, by 
the judiciary, the the earliest days the 
electors were appointed the Legislatures, they 
were the Now all States except Colorado 
they are appointed the contemplation the Con 
stitution the electors were not the agents party elect, but 
independent men, responsible one, were select 
dent and Vice-President, 

More completely separate Congress from all connection with the 
election President and the Constitution provides 
that Senator Representative person holding office trust 
under the United Statesshall appointed elector. And 
wonld anomaly indeed if, after the Constitution had thus 
carefully excluded Cougress from any intermeddling with the choice 
the President, further than ascertain who the State said had 
that Congress had absolute control over the whole sub- 


shill t the eleetors in su 


ing the vote adjudge and determine who should the 
claim now put torth was reverse the decision New York Massa- 
chusetts who had been appointed the electors those States re- 
spectively, the claim would hardly seeure a patient hearing; but the 
public have accustomed disorderly proceedings some 
the Southern States, that the determinations those States not 
challenge full respect, and yet the law the same the States. 

Phe impracticability of the two Houses when met to count the votes 
the presidential electors going bebind the decision the 
States, and attempting tind out which set electors very trath 
have received the most votes, conclusive argument against the 
existence any such power the two Houses. Congress enters 


upon the work investigating which two more sets electors 
have been chosen, must its work does 


justice. would not answer for Congress examine the returns 


the county canvassing boards for the purpose reversing the decision 


the State canvassing board, and then refuse examine the 


the when invited so, for the purposes showing that 
the county boards were error. would not answer for the two 
Houses examine the state the vote Florida, Louisiana, and South 
Carolina for the purpose showing that the Hayes electors were not 
elected, and then refuse examine the vote Mississippi, Alabama, 
and Georgia, when requested, for the purpose showing that the 
Tilden electors were not How, possibility, could this in- 

vestigation into the popular vote There are 
seven millions votes. the first Wednesday December the 
electors give their votes required the Constitution ballot, and 
that imports secrecy. ‘The list the votes then transmitted sealed 
(secrecy again) the President the Sen: and these lists are 
first opened when the two Houses meet count the votes. 

cording the theory the Constitution one know until 
the two Houses are thus assembled what has been the action the 
electoral And claim that the February before the 4th 
March, when the President inangurated, the two are 
the tinal determinations the States and make can 

vass find out the very truth which set electors have the 

investigation the two Houses behind the tinal determination 
the State would lead anarchy and nothing better. 

urged that without such investigation the two Houses 
however, found that the opportunity for frand would multi 
plied many fold if the regulation of the election was transferred from 
the States the General 

said that take the determination the State 
board the result may that while one citizen has popular major 
ity another citizen will inaugurated President. Our Government 
control, Under our system many complex are invoked 
obtain expression the constitutional Delaware 
one electoral for every 40,000 inhabitants, and New Jersey only 
one electoral for every 110,000 inhabitants. The democratic 
jority New York 50,000, and the State the same 
have agreed the Constitution, and the 
isright. The complaint that one possibly, and not say probably 
having popular majority will not inangurated, seems pretense 

conclude that State sovereign its right finally 
termine who has been elected presidential electors deter- 
mine who have been elected legislators governor, 
what shall the punishment crime within its borders, what 
law shall regulate the transfer and this nation 
tends and grows the wisdom making the States the final judges 
this and many other things will become year year more 
parent, 

pressions distinguished public men who from political 
views, and even own opinion expressed the Senate when 
the question had not possibly any partisan 

the 10th February, 1877, when this question was before the 
country, Chief-Justice Church, the court appeals the State 
New York, made this expression letter which gave the 
publie: 

I have always expressed the opinion that the anthentication of the election of 


presidential electors according té the laws of each State is tinal and conclusive, and 
that there exists power behind them. 


And Senator the 25th 1875, when the 
had under consideration the bill provide tor counting the votes for 
President Vice-President, after reading the twelfth amendment 
the Constitution which makes provision for counting the electoral 
vote, said: 


Phere is nothing in this language that authorizes either Honse of Congress or 
both Houses of Congress to interfere with the decision which has been made by thi 
electors themselves and certitied by them and sent to the President of the Senat 
Chere is no pretext that for any cause whatever Congress has any power, ot 
the other departments of the Government have any power, to refuse to receive ani 
count the result of the action of the voters in the Sgates in that election, as certitied 
by the electors whom they have chosen.. That questions may arise whether that 
choice Was made, that questions may arise whether that election was properly held 
or whether it was a free and fair election, is undoubtedly true; but there is no 
machinery provided for contest, and no contest seems to have been anticipated on 
this subject. It 1s casus omissus, intentionally or otherwise, upon the part of thos: 
who framed this Government, and we mus ttake it as it is; and if there be neces 
sity for its amendment, for its supplement, that must be the action of the American 
people in accordance with the Constitation itself; and I am free to say that som 
amendment on this subject should be had, 


Senator THURMAN Senate January 1873, when the reso 
lution authorizing investigation whether the election 
President and Vice-President had been conducted Louisiana and 
Arkansas accordance with the laws the United States, expressed 
views similar those above quoted from Mr. speech. 

proper state that both these distinguished Senators stated 
these views matter first impressions, reserving their final judg- 
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ment the question; but first impressions with minds well fur- 
nished theirs are often more valuable than more carefully considered 
conclusions, 

the debate January had the follow the 
Senator from Mr. THURMAN, and 


rhere seems to be no way provided by Congress, and no way I believe that Con 
ress, a8 the Constitution stands, can provide to try the title of an elector to his 
; * * * [take it that the entire control over the manner ot appointing the 
electors is one of the reserved rights of the States, that they never surrendered 
the right of determining who should be these electors. The States possess the 
night of determining who shall he elected and who has been elected as entirely as 
United States Government has the right to decide who shall represent the 
ountry in England. 


thee 


These views bad express again last when 
the bill this Electoral Commission was before the 
when bad idea being this Commission, and 
reason for changing those views. 

And, still further authority show that the decision the 
whether electors have been appointed with the States, let 
attention the fact that those who aided framing and 
those who lived the time the adoption the Constitution did 
not consider that Congress, even when acting with the President 
Legislature, had the constitutional power pass law under which 
the two Houses Congress, any created the Fed 
eral Legislature could inquire into the number which 
electors have been elected. 

This whole subject was thoroughly considered and bill 
passed both Houses Congress, but amendments not being agreed to, 
did not becomea law. That bill grand its 
organization not unlike this Commission, might make inquiry and de- 
cide everything relative the eleetion President and Vice- 
President over which the Constitution gave the General Government 
jurisdiction, but did not provide for any investigation decision 
the procedure which the Constitution has volved upon the States 
provided that the grand should examine and decide (1) 
the qui persons voted for President and Vice 
President (2) the constitutional qualitication (3) 
whether the appointment the electors was authorized the State 
(4) whether the mode prescribed the State Legis- 
lature had been followed (5) whether improper means had been used 
the votes the electors; tothe the returns 
the electors; (7) time and place giving their votes. 
And that Congress did not assume that had any consti 
tutional right investigate review the vote which the 
had been appointed, further than see that was the 
mode preseribed the States. the contrary, fearing that the 
very claim which now set up, making investigation 
whether the electors had been daly eleeted the States, might 
terred, they guarded against such inference providing that the 
erand committee should ‘not draw in question the number of votes 
which any elector should have been appointed.” 

Congress when acting sovereign legislative capacity had 
the constitutional right confer the two Congress 
when performing the subordinate duty devolved counting 
the vote, upon the grand the power “to draw ques- 
tion the number votes which any elector should have been 
pointed,” the two Housesof Congress, this Commission 
without such legislation not possess such power. 

Thus authority the conclusion that the two Houses Con- 
and consequently this Commission, cannot behind reverse 
the determination who has been appointed electors made 
the lawful tribunal the State. 

has been said that although the Constitution does not give 
Congress the right question the determination the tribunal 
which the laws the State decide who has been elected 
elector, that this case the offer made prove fraud that 
tinal decision the State tribunal; that must assume that the 
made good faith, and that fraud vitiates and renders void 
everything. true that fraud when proven before hav- 
ing jurisdiction over the question will vitiate all trans- 
actions except such are judicial legislative. Without raising 
the inquiry whether the counting the votes procedure that comes 
within the exceptions, ask whether was ever heard that acharge 
fraud made before tribunal that otherwise had jurisdiction 
over the question issue conferred jurisdiction try question 
Does fraud give power? knew that rendered void, but not that 
created. Can claimed that while under our system gov- 
ernment the determination who has been appointed elector 
with the States and not with the Federal Government, the alle 
gation potential changing our system, and transfers the 
decision the question who has been elected elector from the 
State the Federal think not. 

II. The Constitution provides that Senator Representa- 
tive, person holding oflice trust profit under the United 
States,shall appointed elector,” and isclaimed that some hold- 
ing such offices were appointed electors and were therefore ineligible, 
and that their votes should not 

The real object this provision the Constitution ceased when 
the electors came exercise volition choosing President and 
became the mere agents party, but still the Constitution stands 
and must enforced can provision, think, equiva- 
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lent saying that one who holds trust profit 
the United States shall and noone has been. 
instance the elector who happened hold oftice trust profit 
under the United States resigned such office before assuming to per 
and another was according law appointed his stead. 

igibility against electors that the prevision of the Constitution on 
which the charges are based does not execute itself, and no law 
has been enacted execute said that other provisions 
the Constitution execute themselves. think not. Courts are 
tablished by law, where the provisions ean be vindicated, but this 
requirement of the Constitution cannot be enforeed in the courts after 
the count before the two Houses has commenced, and after the elect 
ors have Neither can the two Houses stop the count for the 
purpose of ascertaining whether some one or more of the three hun 
dred and sixty-nine electors, thousands miles away, did did not 
thirty years ago commission United States commissioner 
other unimportant oftice which had forgotten held, and 
which his constitueney were ignorant. Houses Congress have 
machinery enab ling them carry such inve stigation, and 
law should passed enforce the provision the Constitution 
referred to, the penalty for itsinfraction would not be that the State 
should deprived its vote. And further, the funetions the 
elector are required law performed and fact were 
discharged the first Wednesday December last, and 
elector were subsequently declared ineligible such decision would not 
invalidate the act performed the day fixed. State constitu 
tion required that sheriff should have freehold estate worth 
$5,000, and after had performed the duties his for 
vear he was on quo warranto ousted because of its be Ing proven that 
had estate any kind time, one would that 
his acts facto were invalid. The acts the State 
ernments the States formerly rebellion, except those acts that 
were hostility the United States Government, have been recog 
nized the Supreme Court the United States valid, because 
they were the acts facto think 
the objection founded ineligibility 

Ill. Should the votes for President and Vice-President, given by 
what are called the Haves electors, in Florida, Louisiana, ORPGON, and 
South Carolina, dnly authenticated those States 
counted ? 

The Legislature of FLORIDA, as authorized by the Constitution of 
the United States, direets that the pre sidential eleetors shall be ap 
pointed the lawful voters that State voting their respective 
that the inspectors election those precinets 
February 27, enacted that the board county canvassers 
toa board State canvassers, who shall proceed can 
vass the returns of such election, and determine and declare who shall 
have been shown said any such returns 
shall shown shall appear irregular, false, fraudulent 
that the board shall unable determine the true vote for any 
such member, they shall certify, and shall not include such 
return their determination and declaration.” 

This board State canvassers, which was that end created, made 
its final and then declared that the had 
elected about nine hundred and these 
December 6, 1876, east their vote for Rutherford B. Hayes. All of 
ernor Florida. this statement, the votes the electors should 
counted for Governor Hayes. 

And what reasons are urged against their being They 
are these: The attorney-general was member 
the State board canvassers, and certifies that the Tilden 
the Hayes electors were duly But clear that his cer 
tificate hasin law more validity than letter from any other cit 
izen Florida would have, and cannot recognized this Com 
mission. 

Another reason urged why the vote of the Hayes electors should 
not counted is, that after the Hayes electors had cast their votes 
December and the Ist January, Mr. George 
F. Drew succeeded Governor Stearns as governorof Florida. And on 
the 26th January, 1°77, tifty days after the electors Florida had 
and must, ever, have cast their votes, Governor Drew certitied that 
the Tilden electors had heen elected. It is he who is the governor 
Florida when the were appointed who must law certify 
to their appointment, and not he who is electe de after they have been 
appointed and have discharged all Governor Drew 
the declaration of his certificate that the Tilden electors had been ap 
pointed the adjudication the Florida that 
the electors have according the Constitution and the United 
States cast their vote, can invalidate the acts the electors, then 
the State courts can the succession the Presidency the 
United States. would strange, indeed, this Commission should 
disregard the determination the State board canvassers, which 
the laws the State say shall determine and declare who have been 
appointed electors, and should bound adopt the 
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a State court clothed with no such power. The Commission should, 

in wy opinion, count the vote of Florida for Ruthertord B. Hayes. 
The laws of the Stare oF LOUISIANA as to the election of electors 

ire uilar to those of Flom 


The returning oflicers, consisting of 


tive persone ippoiuted the State senate from all political parties, 
the tribunal tinally determine who has been elected, and 
have authority reject from any place which they are 


satistied that reason there not been fair 


election, 


been claimed that these officers have improperly 


rejected certain returns so us to chanyve the result in the State. 

It has been sutliciently shown that neither the two Houses of Con- 

ess or this Com sion bave jurisdiction to go behind and reverse 
the determination the tribunal which the State bas said shall 
decide been elected, and that the allegation fraud 
in the action of the returning board does not give jurisdi tion over 
the subject the two Cougress this Commission. 

has been questioned there were laws Louisi 
mia to authorize the election of electors It has been shown by 


others that the not The revision the laws 
the digest of the laws—the courts of the State, and all the people 
properly treat thei election laws as sutlicient, and we while engaged 
in the summary process of counting the vote may 80 accept it. 

Itis seid that atthlavits ot fraud and violence were not tiled within 
the fixed the the State, and that consequently the 
returoing officers had ne purisdietion to decide whether certain returns 
hould or should oot be rejoeted There may have been abundant 
reasons Why the attidavits were not filed within the presertbed time, 
and of that the returning officers were to judges, The provision 2s to 
time best only directory were not jurisdictional 


if they were, Louisiana for the want of the aftidavits might have | 


been without any determination of the result of the election, and 
either anarchy must have followed the result not have been ac- 
cording to the trath us intended by the statute. 

It is urged also that the laws of Leuisiana require that the tinal 
five members, and different political opinions, and that 


only four members and these all the same political 
opinion 


If the provision that the board must consist of those having differ 
ent political were which doubt, the 
ifone member changed his opinion ina the determination of 
the board thereby became vorl, and that the confusion therefrom 


resulting must 

If the board should have consisted of tive members, the facet that 
there were only four does net mvalidate its decisions; the law says 
amajority shall quorum. Supreme Court the United 
States nine judwes, but does not cease court 
cause death resignation there areonly seldom that 
board directors full but one ever questioned the authority 
of the board on that account. Tf the tiftth member of the canvass- 
ing board was not appointed from unworthy motives all will con- 
demn it, but ne one would say that the penalty for this impropriety 
is that the State shall lose its vote. 

has been urged, too, that the votes Louisiana should not 
because, alleged, had State government and Kel- 
the electors’ was not truth the gov- 
ernor that And November and December, when the 
electors were appointed and when the electoral vote was cast, a State 
government with governor existed the consent both 
political parties, was represented Congress, had 
been every Governinent, aud regulated the 
public atfairs of society in that State. 

good reason the vote Louisiana,as determined 
the State returning officers and certified the recognized gov- 
ernor and east the electors, should not counted. 

There are returned here from the STATE OF OREGON two sets of 
electoral votes, one from Cartwright, Odell, and Watts, certifying that 


they had cast their votes for Governor the other from Cro- 
nin, Miller, and Parker, certifying that they had cast two votes for 
Governor Hayes and one vote for Governor Tilden. ‘The question is 
which ts the true return Lam satistied the former is, and for these 


two reasons 

First. By the sixtieth and thirty-seventh seetions of the election 
law of Oregon, tt is made the duty of the county clerk to send an ab- 
stract the votes cast the county for 
state, and it is made his duty, in the presence of the governor, to can- 
vass the The secretary state the tinal and sole canvass- 
Ing otheer, 

Lo ascertain who are the true presidential electors from Oregon, 
must discover who the tribunal that the laws Oregon enact 
shall finally determine has adjudged besuch electors 
that adjudication may certilied tous the governor made 
known the record such determination. The gov- 
erpor’s certificate is only valuable asevidence of what the final tribu- 
nal has and may have been forged, may from design 
mistake The two Houses Congress, this Commission, 
will controlled the decision who has been elected. 


this case the canvass the secretary state, which the final 
termination the question who have been elected electors, has 
been sent the package containing the list votes cast for President 
and Vice-President, and the electoral bill has given authority 
consider papers presented us, but specific 
ity, would look record that controlling. 

canvass the secretary state, the State’s final determina 
tion, being thus before us, shows that Cartwright, Odell, and Watt 
received 15,200 votes, being thousand more votes than were received 
any other candidates for electors. And the fortieth 
election laws Oregon provides follows, 

That in all elections in this State the person having the highest number of vot 
for any ottice shall be deemed to have been elected. 

Iam see how this Commission can otherwise than 
deem Cartwright, Odell, and Watts elected electors. 

Second. the very showing those who claim one vote from 
Oregon for Governor Tilden, not entitled it. Watts, one 
those who had majority votes, was, when elected, postmaster, 
and Governor Grover therefore concluded that be was authorized to 
give certificate election Cronin, who had the next highest 
vote. The governor will tind few agree with him that, when 
majority the people declare their ballots that they not want 
citizen hold one their oftices, such vote gives him title 
the office. But Watts, though postmaster when elected, resigned 
Odell met, and Oregon was entitled three votes, there was 
Cronin met and found two All three 
sons Whom the governor ¢ ertitied were elected electors, Cartwright, 
Odell, and Cronin, unite that there was one vacaney 
the college. there were two. facts 
Cartwright and Odell filled the vacaney appointing Watts, who, 
ever ineligible, had ceased resiguing the office 

Cronin, the other hand, filled the two vacancies that found 
appointing Miller and electors; and the only question 
whether Cartwright and Odell, Cronin, had the right fill vacan 
cies. And that question solved deciding whether two one 

think the three electoral votes from the State Oregon for Goy 
ernor Hayes should 

The tirst objection made the vote the electors 
CAROLINA that the Constitution the United States guar 
government under which the people exercise the 
power, and that the State did not have such government 

When the Constitution was being framed Randolph 
this resolution 

Resolved, That a republican government ought to be guaranteed by the United 
States toeach State. 

After the debate this resolution was rejected, and the following 

Resolved, That a republican form of government shall be guaranteed to ea 
State. 

Few the States would consent change the Constitution 
that the Federal Government could constitutionally interfere 
the State governments further than see that their form govern 
ment was would seriously affect the 
ereign character the State. The government South Carolina 
was November, unquestionably republican form, and that 
for the proper inquiry. 

Another objection counting this vote that the 
South Carolina requires that there shall registration law, and 
that there was none, and that consequently the election electors 
sufficient answer this objection that the Constitution 
the United States provides that the electors any State shall 
pointed “in such manner the Legislature thereof shall direct,” and 
not such manner the constitution the State shall The 
Legislature this regard acts under the authority the Constitution 
the United States and entirely untrammeled State 
tions. 

Another objection that the Federal troops prevented free elec- 
tion. The two Housesof Congress and this Commission will not with 
from the Federal Government the presumption that its 
have acted the Constitution, laws, and 
best interests the nation, presumption which the summary 
procedure counting the vote for President and Vice-President ill 

The two thousand and second section the Revised Statutes 
the United States provides necessary implication.that troops 
detailed keep the peace the troops were present 
the polls the presumption for the purpose this 
the presumption is, that they were present keep the 
peace. are not required into evidence this espe 
cially when know that would delay the ipangura- 
tion the citizen who has been elected President until after the 4th 
March, and thus the law stands entirely defeats his inaugura 
tion. 

opinion that the votes the Hayes electors Soath Care 
lina should counted, 


7 
| 
| 
| 
j 
{ 
4 
q 
q | 
| 
4 


ELECTORAL 


HKRemarks of Mr. Commissioner Bayard, 

The following remarks Senator BAYARD, Delaware, the 
course the private consultations the Electoral Commission, are 
prepared for publication with resolution the Com 
mission and the aid such notes were made during its sessions. 
Che action the majority the Commission prohibited the presence 
during these debates, and consequence but 
comparatively imperfect and report can now given. 

case the State Florida was the which was transmitted 
the two Houses Congress for the consideration this tribunal 
the electoral act, and two purporting certificates 
electoral votes cast that State for President and Vice-President 
having been made the President the Senate, and, accordance 
with the provisions the law, submitted the Ist day 
February the Commission, 

the motion Mr. Justice MILLER, was resolved that the 
Commission should hear counsel the question whether any evi 
dence will considered the Commission that was submitted 
the two Houses the President the Senate, and se, what evi 
can properly considered and also the question, the 
evidence now before the 

After debate counsel, Mr. Justice MILLER moved the 
order, the 7th February 

That no evidence will be received or considered by the Commission whieh was 
pot submitted to the joint convention of the two Houses by the President of the 


pate with the different certiticates, except such as relates to the eligibility of F. 
C. Humphreys, one of the electors. 


the Messrs. Bradley, Edmunds, Frelinghuysen, Gartield, 
Hoar, Miller, Morton, and Strong the negative: Messrs. Abbott, 
Bayard, Field, Hunton, Payne, and Thurman. 

the 9th February Mr. Representative Virginia, 
the following resolution 


Chat the electors named in Certificate No, 2, to wit, Wilkinson Call, J. E. Yonge 
Robert Bullock, and Robert B. Hilton, are the four persons who were duly ap 
pointed electors by the State of Florida on the 7th ee of November, 1876, and 
hat their votes certified such are the provided the 
Constitution of the United States. 


This was decided the negative, yeas the 
tive: Messrs. Abbott, Bayard, Field, Payne, and 
the negative: Bradley, Frelinghuy 
sen, Gartield, Hoar, Miller, Morton, and 

the 9th February the following order was adopted vote 


lhat the following be adopted as the final decision and report of the matters sub 
mitted to the Commission as to the electoral vote of the State of Florida 


ELECTORAL COMMISSION 
Washington, D. C., February 9, A. D. 


tothe President of the Senate of the United States, presiding in the meeting of 
the two Houses of Congress, under the act of Congress entitled An act to pre 
vide for and regulate the counting of the votes for President and Vice-President 
and the decision of questions arising thereon, for the term commencing Mareh 4, 
A. D. 1877,” approved January 29, A. D. 1877; 


The Electoral Commission mentioned in said act having received certain certifi- 
cates and papers purporting to be certificates and papers accompanying the same 
of the electoral votes from the State ot Florida, sal the objections thereto submit 
ted to it under said act, now report that it has duly considered the same, pursuant 
to said act. and has decided and does hereby decide, that the votes of Frederick 
©. Humphreys, Charles H. Pearce, William H. Holden, and Thomas W. Long 
named in the certificate of M. L. Stearns, governor ot said State, which votes are 
certified by said persons, as appears by the certificate submitted to the Commis 
sion, as aforesaid, and marked © number one,” by said Commission, and herewith 
returned, are the votes provided for by the Constitution of the United States, and 
that the same are lawtully to be counted as therein certified, namely: Four (4) votes 
for Rutherford B. Hayes, of the State of Ohio, for President, and four (4) votes for 
William A. Wheeler, of the State of New York, for Vice-President 

The Commission also has decided, and hereby decides and reports, that the four 
persons first before named were duly electors and said State 
Florida, 

The brief ground this decision is, that appears upon such evidence 
the Constitution and the law named in said act of Congress is competent and per 
tinent to the consideration of the subject, that the before-mentioned electors ap 
pear to have been lawfully elected such electors of President and Vice-President 
of the United States, for the term beginning March 4, 1877, of the State of Florida, 
and that they voted as such at the time and in the manner provided for by the Con 
stitution of the United States and the law. 

Che Commission has also decided, and does hereby decide and report, that, asa 
consequence of the foregoing and upon the grounds betore stated, neither of the 
papers purporting to be certificates of the electoral votes of said State of Florida 
numbered two (2) and three (3) by the Commission, and herewith returned, are the 
certificates or the votes provided for by the Coustitution of the United States and 
that they ought not to be counted as such. 

Done at Washington the day and year tirst above written 

The question being on the adoption of the report of the Commission, it was de 
cided in the affirmative: 


Those who voted in the affirmative were: Messrs. Bradley, Edmunds, Freling 
huysen, Garfield, Hoar, Miller, Morton, and 
Chose who voted in the negative were: Messrs. Abbott, Bayard, Clifford, Field, 
Hunton, Payne, and 
So the report of the Commission was adopted ; and said decision and report was 
thereupon signed the members agreeing therein, 
SAM. F. MILLER, 
W. STRONG, 
JOSEPH P. BRADLEY, 
GEO. F. EDMUNDS, 
P. MORTON, 
FRED'K T. FRELINGHUYSEN, 
JAMES A. GARFIELD, 
GEORGE 
Commissioners, 
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STATE OF FLORIDA 


On the question of hearing evider 


In the course of the private deliberations of the Commission, Sena 
tor BAYARD said: 

Mr. President and gentlemen of the Commission, I would not econ 
ceal from you even Leould the deep anxiety with which have 
proached the decision this question, the ditticulties surrounding 
which have been apparent since the foundation our Government, 
and their consideration postponed from generation 
until find ourselves now compelled for the tirst time make 
decision which includes in its consequences the possession of the ex 
ecutive power the Government the United States for the ensu 
ing four and the natural and constitutional 
rounding this much debated question superadded the fact that 
are acting not view uncertainty yet the future, 
but upon facts exhibited in the clear light of the past, after ant 
citing and heated controversy between two great political 
the result which when established must full disappoint 
ment one the only say that while feel just and 
natural distrust in my powers to deal competently with such is 
sues, yet Lam least that approach the duties imposed 
upon the oaths have taken, both Senator the United 
States and member this Commission, spirit deeply solicitous 
act worthily place. 

order properly consider the question receiving evidence 
other than that contained the papers submitted the President 
the Senate the two Houses, and them sent this 
sion, we must examine the constitution of this tribunal 

L hold that for the purposes of this decision the two Llouses of Con 
this Commission but Senator, and come here with all the 
knowledge which have derived member the Senate from the 
testimony taken committees appointed both the Senate and 
House for the investigation affairs the State Florida during 
obtained incidental the powers and duties member 
either House; and this Commission and every member are 
the express language the second section the 


is organized, invested 
* 


under whieh ut 
‘with the same powers * now pos 
by the two Elouses ac 
Whatever, therefore, is open to the knowled 
THISSIONCT, whether Senator, Repre enrarive 


sessed separately or together 


of one Cor 

, or judge of the 
Their and powers are equal 
Under the the law creating this 
electoral shall opened the President the Senate 
him presented the two Houses, whose tellers shall read 
same in the presence and hearing of the two Houses, 


respects. 


Upon such reading of any such certificate or paper when there all lve 
return from a State, the President of the Senate sha if a 
Every objection shall be mide writing, ane ill state ele and cone 
without argument, the ground thereof, and 11 bye ned by at one Set ' 
and one member of the House of Representatives betore t 
When all objections so made to any vote or paper trom a Stat ill have b 
ceived and read, the Senate shall therenpon thadraw d 
submitted tothe Senat r tts decision ; and the Speaker ot ! of J 
atives shall, in like manner, sufimit ch tions to the H heey 
Sor its decision; and no electoral vote o otes from at State from w but 
return bas been received shall be repected « pt byt 
Houses When the two Houses ha voted ] ‘ 
and the presiding officer shall the LOU! tl Los 

Asa member of the Senate it will be observed IT am thr ‘ leal 
upon vote cases single returns from State 


so made, The jurisdietion of the two Houses over thr (question of 
receiving or rejecting electoral voter is unmistakably ane clearly a 
sumed the language the law whieh recognize 


the power the Senate and the House, the action 


member of each body, to raise objections to the reception of an elect 
oral vote, and it provides for the decision of the two Louse yrorn 
those objections, If there Was oO JUTISdICLION at | power | the two 
Houses over the question of reception or rejection of the vot ent 
up, would have been worse than idle form enacted 


therefore, members of the Senate or the louse are ca iiponto vote 
intelligently and conscientiously upon objections to the reception of 
electoral votes, what are they necessarily to t ‘ , ew. soe 
everything that known asevidence parliamentary and usage, 
all public factsof which both must have ledge 


of committees of either Tlouse, all deposition the sa 
petitions, and such other papers as cot ain information nece ul aid 
proper for the consideration and determination the 
course of proceeding and scope and charac is ¢ ey 


tial for the performance the duties assumed the two 
Congress and each member thereof under the seetion the 


Let now consider the duty this under seco 
section the act, which provides 
That if more than one return, or paper purporting to | ' n from a St 
shall have been received by the President of the Senate, pur; j to be the a 
titicates of electoral votes given at the last precedin * * al h 
«two Hon hen 


returns and papers shall be opened by him in the pres 


met as aforesaid, and read by the tellers, and all such returos and papers shall 
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e true and 


oustital 


Phe composition and tormation of this Commission is then set forth 


The se ‘ pl les for the opening and reading by the tellers of all 
cheertificates and papers; andthe Presidentof the Senate ts directed 

tha the deseription of the objections so called for 

pres ly the same langu reas is provided in the tir section ti 

ise of returns All such objections, together with the certiti- 
‘ vote and papers to, and all papers accompany tig 


the same shall forthwith be submitted to this Commission 
proceed to « tht y * * 
ty ] r? ther and, by ama 
tve from iState ar 
ltorb | d ate med how om w 
now aw, bee pret and pent insuch consideration 
Phe section also provides that when such decision by a majority of 
the Commission shall have been read and entered in the Journal of 
each Houses ‘the counting of the votes hall proces 1 in conformity 
therewith. unle upon objection 1 ule thereto in writing by at least 
five Senators and five members of the House of Representatives, the 


two Houses shall separately coneur io ovele ring otherwise 

Phos it will be observed that on the part of those who have denied 
that evidence of any character can be considered by the Commission 
het the 


the President of the 


certificates submitted the two 
Senate, the following result would 


wl h was contained in 


Houses 


reached: that members of this Commission being alsomembers of the 
Senate and the House, shall be at liberty to receive, and in fact must 
receive and consider, evidence in relation to objections to single returns 


of electoral votes when voting in their respective Houses which they 
itting this Commission Gases 
mind and bind itself conscience the case single 
scarcely be denied that the extent of inquiry wid difticulties of as 
equal or indeed much greater diflienlty in the investigation than 
where a single return is alone under consideration; and it will also 
observed that after the Commission shall have refused receive 
evidence outside of the papers submitted by the President of the 
thus made their the dark and without 
ten of its swithdrawing to their pl wes in the 
wd the House and being called upon to vete upon the ques 
tion of coneurring or non- concurring in the decision of the Commis 
loth the and the duty to receive and consider 
is Senators and Representatives evidence which as Commissioners 
they had excluded 
his 
that 


Hittes 


will not receive or consider when 


returns: that evidence of 


of double 


Into he dep ‘ il to me in case of 


my 


Senate and have decision in 


Mortnation member 
senate 


on, Shall have power 


statement the case would seem make apparent 
have opened them all ave 
means information which were open either both 
Congress; and that the members cannot, taking seats 
the Commission, denude themselves the powers and duties and 
the means information which belong them members either 
louse of Congress. 

is, therefore, jud that when entered this chamber 
the brought with all the knowledge 
concerning the late election Florida which had become pos- 
sessed as a member of the Senate > and whatever were my powe rs or 
duties member the Senate relation this subject count- 
ing the electoral votes they are not diminished altered 
coming member this and corollary this pro 
position, hold the power and jurisdiction each and all members 
the Commission necessarily equal every respect. 

has been reason hearing evidence that injustice 
would follow every possible topic inquiry were not pursued and 
cannot without the risk reducing our proposed duties 
to impossibility, if net 

have stated, the duty devolved upon the two rela- 


tion to single 


this Commission must 


nece 


vinent 


returns insection the act precisely the same 


this the case single re- 
turns two hours are viven for debate, followed by a pereniptory order 


frame ot 
turns when submitted 


the two Houses are to meet and announce the resnlt Certain it is 
the two Houses will vote ignorance the facts upon which 


their action isto taken. They have and will certainly take into 


view such petitions, depositions, and other are their 
files will reportsof their committees and listen 
the debates before reaching a. decision lo this Commission is ex 


pressly contided th 
edge in extent or character which IS posses 
this addition, that not limited time for its 
aseertainment and ion but more time and 
rite ly better opportunities, atter liste: ing to obje tors and counsel on 
both sides, is allowed to us in coming to our decision. 

For what object, let it be asked, was this enlarged opportunity for 
hearing, 


the same knowl 
the Houses, with 


same means of rnformation, of 
Commission is 
determinat 


and determination given to this Commission ? 
because the questions submitted were com 
plicated nature than cases returns. was because the law 
and the facts were supposed more controversy cases 


single 


double returns that this Commission was formed for the purposes 
justice and convenience deliberately and fully to examine and justly 
decide the vexed questions law and fact raised the objec 
tions called for the Vice-President and made the members 
the Senate and the House. evidence was received, 
argument would be useless, objections would be useless; the two 
hours given the two Houses for debate single returns would 
have been reasonably suflicient for this Commission, who inthe secly 
sion this court-room could more rapidly reach decision than 
two Houses in general debate. 

meant and the provision that they are 
for” and for decision” and decided?” 
Objections must the form the substance the 


” 
objections 


| «litticult to state a valid objection as to the form of a return, because 


contided © the manner” of appointment of the electors, it is to a fail 
ure obey her statutes prescribing form that 

ition alone could given, and inspection the State 

tion and laws would settle substance the objections must 
arise under the provisions the Constitution, and based upon 
violation of the requirements of that instrumeut, and the limitations 
be voted for. 

which are now proceeding the fact that valid objections can 
exist, and when presented must decided, and that electoral votes 
may for just cause excluded under the Constitution and existing 
law.” 

requires mandatory phrase that— 

Lach State shall appoint 

Second. such manner the Legislature may direct 

Third. “A number of electors equal to the whole number of Senators 
and Representatives which the State may entitled the Con 

Fourth. “ But no Senator or Representative, or person holding an 
oflice of trust under the United States, shall be appoint d an elector.” 

Fifth. The electors shall meet in their respective States, 

Seventh. One whom not inhabitant the same State 
with 

They shall make distinct lists all the persons voted for 
President and Vice-President— 

And the number votes for each— 

Tenth. Which lists they shall sign and certify, and transmit sealed 
the seat Government the United States, directed the Presi- 
dent the Senate. 

The Congress may determine the time choosing the 
electors, and the day which they shall give their votes, which day 
shall the same throughout the United States. 

Twelfth. the President and Vice-Presi 
dent. 

not manifest that for “objections” the count 
the electoral votes, that constitutional objections such disregard 
any the foregoing requirements were plainly contemplated 

What votes are counted? The votes provided for the Con 
what votes are from the count? Plainly the votes not 
provided for the and objections” votes and 
for such reasons are the only objections “called for” the terms 
the act and are decided under its provisions. 

seems me, therefore, that upon the very face this act 
are called upon exercise jurisdiction involving first inquiry, and 
next determination facts and law, which cannot abdicate 
avoid without rendering the law under which act and 
dead Unless the two Houses have the power decide upon 
objections idle waste time and mockery law call for 
objections. Unless this Commission has the power and the duty 
consider and determine objections cases double returns was 
idle form refer those returns limitation upon the time 
allowed for investigation, argument, and consideration was not 
removed for the purpose giving full and ample opportunity 
inquire, ascertain the truth both law and fact involved these 
questions double returns and suggested the objections filed, then 
the formation thisCommission and its sessions was worse 
waste time, was deception and reasonable 
expectation, and the submission our decision the two Houses 
Congress was idle preliminary which well better have 
been dispensed with. 

Our duties upon this Commission are those substance else 
mere form only; and holding them substance and that sub- 
stance consist the ascertainment which “the true and law 
ful electoral vote such State,” seems impossible that 
can reach such decision without prior inquiry and inquiry involves 
the reception and consideration all that evidence competent 
and pertinent under the Constitution and existing law.” 

plain that the object and intent this law reach de- 
cision, and that this not defeated delay prolongation 
examination and debate spin out the month allotted 
The case not inter partes, legal sense. The 


two Houses have been the known and public tribunal for the consid- 
eration aud decision these vexed questions for months past. They 


: 
a 
q 
ELECTORAL COMMISSION 
li ‘ fora teof such Stat, of a Commission as follows 
| 
| 
‘ 
| 
| 
| | 
7 
q 
y 
4 
£ 
a 
4 
= 
4 
| 
| 
| 
| 
q 
4 


ELECTORAL COMMISSION. 


severally recognized and acted upon this assumption, and sent 

their committees during the past winter, who, after laborious 

ons, have come back with full reports and testimony the trans- 
tions question and have reported their conclusions. State 
the courts that State have themselves taken jurisdiction 
the question now before us, under the constitution and laws 
State they were empowered; and have reached decision. The 
cord those judicial proceedings before us, and tells its own story. 
true, this fact appears the papers submitted for our consider- 

the two Houses, but asked that other further evi- 
dence 

plain that from the very nature this proceeding all the 

timony, all the information known parliamentary law and usage 

was and the possession either both Houses Con- 
must necessarily considered being to-day before this 
Commission and subject its examination; and also that other 
further testimony needed relation any fact sat- 
isfy our minds prior reaching decision, our duty and power 
take it, having always view that shall competent and per- 
nent, and regulating our action that the law under which 
proceed will not defeated prolonged delays. 
recognize expedition necessary feature our proceedings. 
duty marked all over the law, curtailing does debate 

two Houses, preventing adjournments, limiting the hours re- 
and providing that separation the two Houses shall take 

ace during the execution the law except expressly provided. 
inherent the very nature the act and its obje 
the time allowed this Commission for taking testimony, 
hearing counsel and objectors, all will measured ‘due sense 
proportion the great end view, which decision between all 
the contested returns the day March next. answer 
say that because cannot hear everything must therefore 
hear nothing; and the hearing each case will regulated 
reason and the fitness things which supposed ac- 
company the intelligent execution every duty. 

very statement the question submitted section the 
for the decision this Commission is, have said, indicative 
the duty and great degree the power which vested the 
Commission for the performance that duty. are decide 
“how many and what persons were duly appointed electors such 
These are the precise facts set forth the Constitution 
the United States, which provides that each State shall appoint 

ertain number how many”) electors, but certain persons hold- 
ing office what shall not appointed. 

the Constitution many persons only and such persons only 
shall appointed electors, and more. other persons than 
those authorized the Constitution can greater 
number appointed the appointment absolutely void quoad the 
excess beyond the number prescribed. persons prohibited ap- 
pointed such appointment absolutely void. The regulation the 
Constitution numbers and qualifications the electors con- 
tained the same sentence, and warrant can its grammatical 
construction destroyed the natural alliance the words used 
throughout, and more force can ascribed one its mandates 
than the other. The duty obedience the States these two 
limitations upon the number and qualitication electors equally 
plain and There more power State disregard 
one limitation than the other. The breach the Constitution 
State appointing person forbidden equally unwarranted and 
dangerous appoint more persons than the Constitution permits. 
The action any State the appointment electors directly 
importance all her sisters the Union. The offices view are 
the chief executive offices the entire Union. Thesafety, rights, and 
welfare each State are directly affected the action every other 
State, 
that State shall have amore numerous college elect- 
ors than the Constitution provides. 

will scarcely urged that any State can its will send 
counted greater number electoral votes than the Constitution 
and that there counting the Senate House 
Representatives arrest and defeat such attempt. admit 
the power any State increase its will the number its elect- 
oral yotes surely reduce the Constitution and our 
absurdity. 
appointed elector.” Can that such votes would counted 
the presence and with the aid the very persons who detiance 
sion such persons contained the very sentence which limits 
the number electors; yet State 
the Constitution the qualifications electors and appoint per- 
sons electors who, holding trust and profit under the United 
States, have used their oflicial powers stepping-stones exalt them- 
selves and the President, who the fountain all executive power 
the Government, renewed lease authority, evident the 
wound inflicted upon the Constitution and upon free government 
equally deep and dangerous. 

There can safety unless all the avenues places power 
under the Constitution shall well guarded, and the same 


rTess, 


measure duty and with the same measure power given the 


violate the mandates 


system 
Senator Representative shall 


the high duty doing what the electoral colleges have 
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two Houses over the cou lectoral votes decide whether 
and what votes from such State are the votes provided for the 
stitution the United States, and how many and what persons 
duly appointed electors such State.” 

Nothing this proposition detracts irom the just 
State, whose voice alone is to be heard ar ad obeyed in the choice ot 
her electors. All interference by the citizens of one State with tli 
elections another, the the United States with 
the election manner election State, clearly violation 
the letter and spirit the Federal Constitution. The confusion 
and dangers which now surround connection with the late 
election have their real origin the mischievous and utterly 
ranted interference the President the United States and his 
subordinates office with the process election Florida and 
southern States. The official powers and emoluments the Govern 
ment have been openly used engine party influence 
late and finally the military arm the Government has been 
sent down upon partisan application overawe the political 
ponents the present Administration and abet and encourage its 
party friends and agents the commission violations the laws 
felt the State elections, whether for presidential electors State 
There never will peace and safety the people individ- 
their communities States until the prete nsions the 
exercise such power the part the Federal shall 
have been abandoned. 

have always voted against inquisition the 
ment into the management of their affairs by the States, and would 
one can more averse than the invasion the powers 
the State elect and then authenticate according its own laws 
the result its free choice provided the Constitution the 
United States. But the very question the case Florida is, did 
the State appoint any and what persons electors? Two sets votes 
are before and only one can the lawful return. Which shall 
accept? Certainly that which the State has declared true. 
Both sets certainly cannot counted, and the State 
have one set counted. 

Florida has the Constitution the power and duty appointing 
four electors,no more. ‘Two certificates are before us, one 
phreys and his three associates certifying that electors they had 
voted December for Hayes and Wheeler, which accom 
panied the Stearns, the late governor, pursuant 
the laws the United States, that Humphreys and his 
were chosen electors. Certificate No. Wilkinson Call and his 
three associates, that they the 6th December, had voted 
for Tilden and Hendricks. This accompanied the certificate 
William Archer Cocke, attorney-general Florida and one the 
board State canvassers, that the returns the 
the State Florida the general election held 
Call and his associates were chosen electors for 
Vice-President. Accompanying the certificates duly 
thenticated copy the act the Legislature Florid: 


powers of the 


Federal Govern 


votes cast in 
Noveml« om 
President | 


, reciting the 


judicial proceedings the courts that State where appears 


that upon canvass the true votes the State made under order 
the court, Call and his associates had been duly chosen electors 
the 7th day November, 1876; and these proceedings are accom 
panied the certificate Drew, the governor Florida, 
verifying the same. 

This double return abnormal fact, and one that has been 
caused not the State Florida her people, but the mischiev 
ous and unlawful intervention the exterior power which have 
before alluded. The power self-government awarded the State 


hold her elections free from her citizens and 


officials shall send two returns then they have necessarily sought 
isthe right and the duty all the other States see 


decision the hands third party and made necessary 
The Constitution provides that the electoral votes shall 
counted the presence the two Houses Congress, and not 
wise. When this count shall have been completed the result 
ascertained, and whom? Necessarily the two Houses Con 
gress because made their duty recognize and declare the 
sons found the count the electoral votes have been duly 
elected and such election shall them found have been 
accomplished, then the event majority the persons 
pointed electors not having been found have voted for any candi 
date, “immediately”? upon the House of Representatives is devolved 
failed to do, 
e., elect President, and simultaneously like duty devolved 
upon the Senate, elect Vice-President, provided the twelfth 
article amendment the Constitution. The two Houses Con 
gress have thus certain contingency, the arrival which 
they must inform themselves, the duty filling the chief executive 
offices the Republic. this shall become their great and high 
duty, must they not necessarily inquire and ascertain whether event 
have justified their proceeding? this end the Constitution pro 
vides that— 

The President of the Sepate shall 


the pre 
Representatives, open all the certitic 


ates and the 


nee of the 


Senate and Tonse of 
votes shall then be counted. 
must the presence the two Houses, who, order per- 


form their duty protect the the great offices que 
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ofa rutinize and ipervise t] s“count.” To this 

end the two Houses must see that the true that 

tlie L implies rate in number itself; not more 

n should b ted; note ry than should be counted ; 

votes to be counted for a prohibited person, no vote sto be counted 
yen « by persons forbidden by | to cast such votes 

Phe choice of electors is by the ¢ titution contided to the State. 


Phe language is plain: 


Fach State shall appoint. ir ture thereof may direct, 

electo ‘ iltot ‘ sand il 
hit Slate nay be ¢ ou i 

The two Houses of Conecress have no right or power to question 


the choice the State, but they have aright insist that 
the Constitution shall obeyed the State the performance 
the act ot appormtment, 


I have been unable to discover any better chart of the power which 
may be and which must be exercised by the two Houses of Congress 
in scrutinizing the votes which are brought before them to be counted 


under thei ipervision than to hold that the States whose elect- 
oral votes are sent counted shall controlled the same 
limitations of the Constitution as control the two Houses themselves 
called upon elect President and Vice-President the ab- 
sence majority the electoral votes having been found 
east for any Thus, the Constitution the United 
States forbids Congress elect anyone President except natural- 
born citizen citizen the United States the time the 
the Constitution, nor any person who shall not have 
attained to the age of thirty-tive years, and been fourteen years a 
resident within the United States,” they surely will not liberty 
count votes for candidates rendered ineligible and for whom 
they would themselves have been debarred from voting; and their 
duty in this regard is based upon the inhibitions of the Constitution. 

obligation support the Constitution equal respects all 
its provisions. No one provision can be selected from its context and 
supported and held sacred and those which surround treated 
with contempt and disregard. the qualitications the persons 


be voted for as President and Vice-President are to bet Sper ted by the | 


two Houses Congress when they are called upon elect them, 
their right and duty insist that they shall respected the 


electoral obligation not greater support the pro- 
Visions of the Constitution Which preseribe qu litications for the can- 
lid ions the 


didate than to ipport those equally expres 


cials who can vote to elect a candidate. It 


two Tlouses cannot 
] have no power 


vote for a person of foreign birth for Presice 
person, \ ther the provisi ns of 


the Constitut mn dehne ti ( lil ms person who shall 
vote the person voted fer, they are equally obligatory 
pon those who have the i}? onot the ullimate fac 

taining and declaring the and Vice-Presi 

United States. 

Inthe case before us two voices pretend to wak for the State of 
llorida, lo us is contided the duty of discovering which is the true 
and which the false. cannot avoid this duty, and all that 
implied its The organic act this Commission ex- 
pressly provides for count the votes the two Houses, and 
no one else, Lo count i to count ti to ¢ if we 


must have knowledge of what is the truth 
Phe question before us is whether we will hear proof tending to 
how that one and not the other these returns the true return. 
can without hearing the The Con- 
stitution has directed the State appoint, such manner the 


Legislature thereof may direct, a number of electors.” If this essen- 
tial fact brought question, then the constitution and the laws 
the State must be consults in order to ascertalr iat is the “ man- 
the powers of the 
two Houses of Congress acting separately or together. It is in its es- 
ence, therefore, and in the purview of it 


parlia 


power and contemplated 
ntary powers and meth- 


welion, a parliamen bouVv, Wi 


ols We are not sitting as a jus 


“if any,” which are found many places throughout the 
have done because proceedings such this one will 
contend that such words are have the slightest force 
excluding one has said here elsewhere that 
words would impair assist the operation law. the 
diction justice the peace over the property ina 


furtive and petty presence will hardly recognized the 
ation such confront now and upon which the 
tive power over a nation of forty millions of people may be said 1 a 


with all the powers and discretion over this subject which are 
the Senate the United States representing the people 
organized polities called States, and every individual person 
I say nothing here of the new-fangled claim tor power in the Pre a 
dent the Senate count the electoral Such pretens 
had late birth anda speedy death. was advanced 
the unbroken line the history the fro 
its foundation. had warrant the express implied 
the Constitution. wasin opposition the nature and the 
our popular government. Discussion and opinion soon 
tled its fate. It no lonver exists as a subject for consideration. 
examination the history congressional precedent 
subject of the count of the votes has given me more knowledge t] 


had when the discussions took place the Senate two years 
Since that time the proceedings of the two Hoses in the year Leo j 

tions of President and Vice-President of the United States” have ¥ 
been disinterred from the archives of the Senate. The bill in ques q 
tion originated the Senate, and proposed that either House Con 
gress should have power to reject an electoral vote. It provided { | 
the creation electoral commission which the elements wer 
the same the present, consisting members the House and 
ate and presided over the Chief-Justice the Supreme Court 


grand committee,” was then called, the eighth seet 

the bill was invested with power inquire, examine, decide, 

report upon the constitutional the persons voted 
President and Vice-President the United States, made accor 
ing to the mode pre seribed by the Le rislhature upon all petltions 
exceptions against corrupt, ille 
menaces, improper means used their votes; agai 


oy il conduet of the elec tors, or for 


the truth their returns, the time, place, manner 
their votes; provided, always, that petition exception 
granted allowed the grand which shall have 
its object draw into question the number votes which 
elector any the States shall have been declared appointed.” 
And the preceding section, was follows: 
That the grand committee shall have power send for persons, paners, 
ord to comy the atter rw roa sor athrmat 
all per ons examined before tl nid to punish conte npts of Witnesses ret 
to answer as fully and absolately as the Supreme Court of the United States " 
or can do in causes depending therein i the testimony of a S8E38 ¢ = 
ined before the committce shall be eltow by thes f the « 4 
mittee, and shall b ened by the wit! safter his examination is closed. <A . 
iny person, sworn and examined before this committee, shall swear or att 
tulsely, such person thereof convicted shall incur the pains, penalties, and disa t 
ities intiicted by the laws of the United States upon willful and corrupt per ; 
the close the seventh section proviso that the number 
votes which any elector any the States shall have 
declared appointed should not inquired the ordinary 
rules construction, would appear that the power inquiry wou! 
have embraced this subject but the express exception. 
The bill passed the and was reported back the House 
Representatives, which body was also passed with 


ment requiring the concurrence the two Houses reject 
was upon this point difference, wit, whether the Houses 
ing separately should have power reject vote whether 


licial general statutory quired their concurrent action reject vote, that the disagreement 

jurisdiction, but judgment undoubtedly, and that end took place and became final. But the claim power over the count 

prosecute inquiry into the subject-matter, not technical meth- ing the votes and instituting inquiry the lawfulness 

ods, but the general methods and usages well known the his- electoral votes was upheld both Houses Congress large 

tory parliamentary proceeding, take such views are fit basis Among those voting exercise the jurisdiction 

for legislation, and governed our judgments here the gress over this question were found many persons who had sat 

same kind proofs would enlighten legislative and convention which framed the Constitution the United States 

very the section the act creating chief actors was Mr. John Marshall, soon after the 

this Commission that proceed consider and de- Justice the United States; and the record the vote discloses 

cide what votes from such State are the votes provided for the well-known characters American history who constitu- 

Constitution the United States, and how many and what persons tional lawyers are entitled great weight. proper say that 

were duly appointed electors such may therein take into the argument Mr. Charles Cotesworth Pinkney was strongly 

view such petitions, cde positions, and other papers * * * as shall, | position to the exercise of such power by Congress, and his speer h 

the and now-existing law, competent more fully reported than any other, which may added that 

nent such Where legislative bodies are the only speech the same The concession 

used Where are “other papers” received Congress control the count the electoral votes according the 

means information? The rules evidence would ex- Constitution, and institute such inquiries and take such 

and yet this law clearly their reception would necessary secure the end view, was 

The very word “law” advisedly the singular, becanse aflirmed great majority both Houses. 

used its broadest and most embracing sense, which would not bill was introduced the Senate Mr. Van Buren, 

extended the additional words parliamentary,” “common,” New York, regulate the count the votes, and providing that 

or “statutory” had been annexed conertrrence of both Houses should be necessary for the rejeetion ot a 
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| 
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ote. No proy ision dealing with double returns is made in the bill. 
bill introduced Mr. Van Buren passed the Senate without 
ndment, was referred tothe Committee the Judiciary the 
reported back without amendment Mr. Webster, but 
her action was ever taken it, and never became law 
1865, President Lincoln sent the following message 
( rress, Which is to be found on pa of the 
action Congress this subect: 
the honorable the Senate and House 
nt resolution entitled “Joint resolution decla 
to representation in the electoral college” has be 
erence to the view of Congress implied in its passa 
«own view, however, the two Houses of Congress ] l 
of the Constitution, have complete power to exclude from counting all elect 
rotes deemed by them to be illegal; and itis not competent for the Executive 
feat or obstruct that power by a veto, as would be the case if his action were 
essential in the matter. Jle disclaims all right of the Executive to it 
in any Way in the matter of ¢ AnVassill gf or counting electoral votes, and he 
claims that, by signing said resolution, he has expressed any opinion on the re« 
» preamble or any judgment of his own upon the subject of the resoluti 


ABRAHAM LINCOLN. 


compilation, of 


terfere 


so dis 


EXECUTIVE MANSION, February &, 1865. 

I} e joint twenty-second rule, adopted on the 6th of February, 1265, 
the two without division, assumed either House the 
existence the power reject will and without debate any 
vote: other words, the concurrent vote the two Houses 

necessary for the any electoral vote. 

force until February, 


This rule con- 
875, and was then rescinded the 
Senate. Under the count electoral votes had been 
electoral votes was claimed and exercised each House acting 
eparately these three occasions 
the 6th January, 1273, the motion 
Ohio, the following resolution was adopted 
} ved, That the Committee on Privileges and Elections is directed to inquire 
ort to the Senate whether the recent election of electors for President and 
President has been conducted in the States of Louisiana and Arkansas in ac 
nee with the Constitution and laws of the United States and with the laws of 
I States, and what contests, if any, have arisen as to who were elected as electors | 
croft said States, and what measures are necessary to provide for the « 
tion of such contests and to guard against and determine like contests in the fu 
eclection of electors for President and Vice-President. That for the purpose of 
edily executing this resolution the said committee shall have power to send for 
ns and papers, to take testimony, and at their discretion to send a subcom- 
© of theirown number to either of said States with authority to take testi 
y; and, if the exigency of this service demands, the said committee may ap- 


ind employ su 


able disinterested and unprejudiced persons not resident 


Mr. Sherman, of 


of such States, with authority to take such testimony as may be material in 
ermining any pending growing 


id States, 


contest out of the elec 


tion of electors 1n 


Under this reso 


lution the committee, presided over Mr. 
TON, 


the Committee Privileges 
commentary upon the argument those 


the 29th 


ut mwer, and, if so, what 1 the extent thereof ? 
acthonot ind Vic Presice 
or over returns or cates sof such el that 
mittee have power to send for | L payee L to employ a st phe 


md have leave to sit during t ‘ of the S 


No. 


made Mr. Sarg 


resolutions are 
Con 


CTeESS, SCC ond session 


d Elections, and whi Ls 


vill cant 
have the right 
power hear any evidence not contained 
the papers presented the President the Senate the two 
Houses) has been used as a paper- book in the course of the debates 
before this Commission, and copies which are now and have been 
the consideration this case the 


ber the Commission. Mr. 


hands every men 

report, made the Senate 
January, 1877, contains thirty printed pages, whi 
contain abundant extracts from the testimony relation the 
turns of the election, 


. Sargent 
resolutions introduced 
examined all 
the evidence received and considi red by the State can 
fore the board, and having 

forty-two witnesses concerning 


cases le 

imony four hundred and 
election, the eanvassing the 
votes thereof, the denial or abridgment of the right of any portion of 
the inhabitants of Florida to vote, by force or by fraud, a 
objects named in the resolution of the Senate.” 

action was ever taken the Senate upon this report, but the 
report the committee the House Representatives was 
panied resolution declaring that the actual return 
evidence showed that Wilkinson Call and his three associates had 
be ‘en duly chosen elec seins and had « luly east their votes for Tilden 
and Hendricks December 1876, which resolution was adopted 
the House vote 142 yeas nay 

rhe resolution of December 6, 1°76, from the hands of Mr. EpmuND 

Vermont, contained these words : 


the test 


l the othe 


substantiated 


That the said committee be, and is hereby, instructed to inquire into f) 
to ofice under the Oonstitut m of thal vited States of any persons alleged to hia 
been ineligible on the 7th day of N mber last, or to be in © as electors of 


President 


it and Vice-President of the United States, to whom ates of els 
have been or shall be issued by the executive authority of t und ¥ 
the appointment of electors has been made at 17 formift 
titution and laws of the United States ar ft r 


Compare these last words with ige the present act 
Srec.2. * * * decide whether any and what votes { rsuch State are th 
| provid d for bu the Conatitut 1 0f the United States, and le mn what pe 


were duly appointed electors in such State 
The inquiry under the Senate resolution and present 


is pres isely the same, and the exercise of the same measure of powel 


ton the 10th of February following made a report accompanied by FOQUIN d for dec under 1 

the subjects embrace the resolution, the this history congressional precedent, disapprovi 
the course of which report it is said: |of much of as I do, especk ill yas to the claim of power in the t , 


one the present Commission, made investigation, 
| 


e certificate of the secretary of state is not required, and the certif 

nor, as provided for in this section, seems to be the only evider 
ited by the law of the election of electors and their right to cast the electoral 
eof the State. If Congress chooses to go behind the governor's certificate, and 

re who has been chosen as electors, it is not violating any principle of the | 

it of the States to prescribe what shall be the evidence of the election of 

electors, but itis simply going behind the evidence as prescribed by an act of Con- 

ress; and, thus going behind the certificate of the governor, we find that the 

ollicial returns of the clection of electors, from the various pari shes of Louisiana, 

ul never been counted by anybody having authority to count them. 


Under the twenty-second joint rule and this report the electoral 
vote the State Louisiana was not counted, there 
turns from said State. 

On December 6, 187 


being two re- 


6, the fol 
Vermont, 


lowing resolutions, 
member 


introduced Mr. 
this Commission, passed the 


lred, That the Committee on Privileges and Elections, when appointed, be 
and it hereby is instructed to inquire and report as soon as may be— 
1, Whether in any of the elections named in said amendment, in said States, i 
© years 1575 or 1476, the right of any porti on of such inhabitants and citizens t 
te as aforesaid has been in any wise denied or abridged. 
2. To what extent such denial or abridement has been carried 

By what means such denial or abridgment has been accor 
1. By whom has such denial or abridgment been effected 

With what motives and for what purposes has such denial abridgment 
en carried on. 

By what authority 

exercised, 
lred further, That the said committee have power to en 
traphers as shall be needful, and to send for persons 
to sit during the sessions of the Senate ’ 


or pretended authority has such denial or abridgment 


and to appoir ' i 

tull power to make the inquires aforesaid, and report the san » tl 
Resolved further, That said committee in order to the more speedy formance 
of tisduties, have power to provi de for the taking of aflidavits on the subjects afore 


d before any othceranthorized by the laws of the United States to take aflidi t 
d to receive and consider the same. 
Kesolved Jurther, That the said committee be, and is hereby, instru 1 to 
lire into the eligibility to ofiice under the Constitution of the Uvited States of 
persons alleged to have been ineligible on the 7th day of November last, or to 
ineligible as electors of President and Vice-President of the United States, to 
Whom certificates of election have been or shall be issued by the execntive author 
ity of any State as such electors, and whetherthe appointment of electors, or tl Oe 
( la ming to be such in any of the States, has been made either by for ce, fraud, o1 
‘ber means otherwise than in conformity with the Constitution and laws of the 
I ited States and the laws of the respective States ; and whether any snch appe nt 

ut or action of any such elector has been in any wise unconstitutionally or un 
lawfully interfered with: and to inquire and report whether Congress has any 


ferred, 


i sented by the 


Houses under late twenty-second joint rule, but 
the present attitude members the 
denying all power, in tl State rights, to investigate the 
facts election sufliciently ascertain what were its true results, 
two returns before now was the true lawful electoral vote 
State Florida, settled the the 7th Novem- 
ber last, according the Constitution and laws the United States 
and the State Florida. 
The introduction the 


‘ommission and others i: 


name 


Senate document which have 
being the report one its committees and containing 
part the testimony taken before it, and its natural 
ently unconscious use counsel 


and appar 
objectors, and members the 
Commission, all confirm the correctness iny opinion that all 
the evidence every nature which was the possession 

two Houses of Congress, or either of them, was, uy 0 facto, in the 
possession this Commission, who are bound give due weight 
and consideration the same. Some the facts 
these committees, both of the Senate and the House, in relation to 
the Florida election, came knowledge before 


the Senate have 
umes printed testimony. 


the Senate, that I might intelligently and conscientiously vote upon 


the subj iects to which it related. When I shall return tothe Sen 
and vote upon any objection which may cases sin 

returns from any State, must cast that vote the full light 
the knowledge and information within power. 


Was appointes 


| 


cannot dismissed. table sveral 


bv order of 


} 


Comnnission, after its deci hall have been made, and vo 


ions 
question concurrence that decision, [shall east 
my vote in the full li; of all the information of every ture whic 
Senator have derived from every paper and from every 
competent and pertinent for the decision of the case, If everythin 
thus properly laid open to me as a member of the Senate, and whic! 
sioner, how anomalous and absurd, how illogical must be my position 
one capacity the other: member the Senate bound 
receive evidence and member the Commission 
shut eyes all evidence except that the papers pre 
President of the Senate 


shall contain! 


COMMISSION. 
ent, California, from 
9 
i 
| 
| 
4 
a 
4 
4 i 
a 
Senate 
| 
q 
a 
4 


ELECTORAL 


i ‘ rol the Co n, T cannot so com- 

yours. The law under which act plainly 

upon the duty Inquiry and 

necessarily must that decision. cannot justly decide 
t t evidence and we cannot lawfully refuse to hear evidence, 

der the weight and this decision im- 

tant the jurisdiction the two Houses Congress 


the rights of the candidates to exercise the functions for which 

been lawfully chosen, but feel there moral weight at- 
the decisions this Commission which sink deeper into 
hearts and consciences the American people. The question 

law which the object for which this 
vas created and therefore wou'd open wide every door and 
igh which lig! 


and truth may enter, or- 


der that justice and law may recognized the same thing the 


minds of the people ot this country, who will respect and love their 
Government only when they are satistied that just. 


can scarcely suppose that this Commission would refuse hear 
evidence that the certificates of a governor and of a college of elect- 


ors were in fact forgeries, or that the governor and electors had been 
compelled under duress and coercion sign their names these cer- 
til ites \W y would we receive suc h evidence ? Ber ause the proof 
would that the papers presented were not truth those which 
upon their face they protesse 1 tobe. Goa little further. Suppose 
the governor had signed willingly and good faith and without 
but was himself the victim fraud and deception under which 
only his signature had been obtained, the board canvassers 
whose action certified had also been induced the fraud and for- 
gery of others to make a certificate of facts which were afterward 
discovered to be false, is it to be said that either or both of these 
things corrected and that have power so; that 
the frand of the governor atl d the board of canvassers combined, 
does that make any more binding than they had been the 
innocent victims themselves the fraud force others 

I understand that proof is offered to this Commission to show that 
the certificate of Humphreys and his thre e associates, the Hayes elect- 
ors, not the trne and lawful vote the State Florida; that 
the result the action board canvass, ministerial only 
its powers, acting beyond its Jurisdiction, in frand and in error certify- 

ranuntruth; and, on the other hand, that evidence isottered to show 
that the State of Florida at the election held November 7, 1-76, did 
eleet Wilkinson Call and his three associates, all duly under 


the Constitution of (he United States, and elected in accordance with 
and laws the State Florida; and that being 


eleeted they did, the day appointed Congress, 


mice of the Consti meet a i e106 ral college and cast the 
votes of that State for Tilden and Hendricks. This, it seems to me, is 
the this tribunal was created decide, and that 
the power a \ 


the decision are necessarily embraced the 
and duty of inquiring and 
he order of this Cor i 
the case of Mr. Humphure 


appo nted an elector because o1 


hearing before determination. 


has been made hear testimony 
| vas alleged to be ineligible to be 


»day of election be held an oftice 
trust and under the United States. not comprehend, 


have fore, why one provision the Constitution relating 
to this subject should be more obligatory upon us than another. I 

other questions where the true performance 
the requirements Constitution are brought question. 

PLORIDA 

Con having resolved the 7th February that 
evidence will received considered the Commission which was 
not tbmitted to the int convention of the two Houses by the Pres- 
dent the Senate the certificates, except such 
relates the eligibility Humphreys, one the electors,” 
the case was argued by counsel, and the order heretofore stated was 


adoption this order Senator BAYARD said: 

After hearing the testimony witnesses admitted the Commis- 
sion and documents produced them, satisfied that 
Mr. Humphreys was not ineligible to the otlice of elector on the 7th 
held by him had, in my judgment, been resigned early in the month 
of October preceding. ‘This resignation was not required by law to 
particuiar form, but believe that did divest him- 
elf all power and emolument connection with the said 
and that under the laws the United States the duties the 
said office were assumed on the 5th of October, 1876, by the collector 
customs the port Pensacola, Florida, after which time the 
said Humphreys did not perform attempt perform any its 
duties. The technicality suggested want form his resigna- 
tion that was not made court whom was appointed, 
only the presiding judge that court, does not seem 
suflicient disqualify him from being appointed for Presi- 
dent and Vice-President, not consider that held the oftice 
! ing commissioner after the 5th of October, 1876. 


of shippi 


The Commission having refused to admit any evidence aliunde 


dont 


the certificates, proceed consider the law and the facts 
case asso presented. ‘The power of choosing electors is vested iy 4 
State, who, “in manner her Legislature may direct,” 
point them. The the election not required 
any form proof. The electors themselves are required 
lists all persons voted for President, and all pers 
voted for Vice-President, and the number votes for 
which lists they shall sign and certify, and transmit sealed the 
of the Government of the United States, directed to the President ‘ 
the Senate.” 
the 7th November election was held the State 
for four persons electors for President and 
sets candidates were voted for, one headed Humphreys 
headed The fact which was elected will determine 
was entitled cast the vote that State for President and 
have heard the argument that because the board State 


vassers, and detiance duty no, saw 

certify Governor Stearns that Humphreys and his associates 
been chosen electors, these last-named persons were thereby invest 
the insignia oflice,” and that they became 

not jure, and that their acts such officers facto 
all third parties under the common rul important 

fication this rule, however, that stops with preventing mis 
chief such confided their power, and simply adopted 
that extent matter public policy, for the protection innocent 


V 


Q, 


third persons; but the reasoning applicable facto 
titled the present consideration, such facts existing 
here. 

The office of elector is confi dtoa single function, that of castir M4 
vote certain day. there was such thing 


elector de facto as distinguished from an elector de jure. Two separat 
bodies men assumed the oftice and executed the function voting 
for President and Vice-President the same day under alleged 
law. One body only were the rig jure and 
the other were neither de J wlo nor de jure electors. i Lhe ee rtitic 


leet 
electors 


and the possession certificate can substituted for the fact 
election, then we may hear something of the insignia of office. 


ight the and not the cert 
cate, merely one form evidence the election. The 
ciple facto action and the necess 


protecting the who 
have contided the acts the facto has place 
ina proper consideration the case the State Florida and 
two sets rival electors, both whom assumed equally 


c 


the the same time; and the only question now which 

was elected. > 
manifestly the duty the two Houses the Sta 

Florida her right choice, established the Constitution. 


The State Florida not alone concerned, but all the other States 


are concerned, and the two Congress have been made 
verifying witnesses the truth this national 
meaning and the nature of our Government must not be forgott 7 
and must adopt construction inconsistent with 
propose to secure to each State the right to appoint its electors, d 
who, the eve losing falsify their duty and deliver 
over the insignia the persons not entitled 

receive them, and who, being thus clothed with 


that with much justice could said that Colonel 


had gotten safely away with the scepter, crown, and jewels 
gland and the coronation robes, was therefore the king 
who was merely robber her regalia, say that 
the secretary state, and Cowgill, the comptroller, conspiring 
Stearns, the governor, could, falsifying the returns the 
and breaking the law under which they made the canvass, thereby say 
that they spoke the voice Florida such manner her 
had directed. observed the certificate No. Call and his 
associates did notify Governor Stearns, the executive 
State, their appointment electors, and did apply and demand 
him cause delivered them three lists the names 
electors said State according law, and the said governor did 
fuse deliver the same them. 
There doubt that the conspiracy Cowgill, 
Stearns the customary certificate the election Call and 
associates was withheld from them, but did the withholding the 
tificate destroy the fact the election? Suppose board canvass 
had met and certificates had been issued, but, nevertheless, 
two sets electors had met December and each set 
sumed to discharge the functions of the office by balloting for Pre- b 
ident and Vice-President, and each had sealed and and 
Washington the results their action. was made 


quently appear the satisfaction the two Houses Congress, 

tothe satisfaction competent jurisdiction the State 

Florida, that one these sets electors had fact been 
elected, and was entitled vote the day they did vote, would not 
such vote and such vote alone valid, whether accompanied 
tificates 


The fact election and who were really chosen the citizens 
Florida electors for President and Vice-President the 7th 


a 


1876, certified this Commission manner conclu- 
under the Constitution and laws the United States and the 
Florida. The power appointment given the State in- 
ves necessarily the power determine the manner which the 
done and also the power verify its own act and show- 
was done ina proper ‘The State its own best 
hority. adopt the language used argument before the Com- 
ssion, the State political community organized and existing 
system law which the declaration the courts mat- 

their jurisdiction becomes the declaration the State 
The law State the statute State istrued and 

ied its The public laws State promulg gated its 
hority bind with absolute notice all persons the State 
form the very highest means proof the action the State. 
the constitution the State Florida the circuit court and the 
ves thereof shall have power to issue writs of quo warranto. The 
Florida was held under the laws the State, controlled 
| managed by officers of the State; the canvass of the votes of the 
Stute was under the laws the State performed the 
State. Over those officers and under those laws the courts of the 
State had its constitution jurisdiction examine and determine 
‘ the r those laws had been construed and executed properly by its 

itive and ministerial officers. 
use the definition these powers the State board canvass 
given the supreme court Florida the The State 
Drew, in December, 1776: 


i 


y are authorized to enter no judgment, and their power is ited, by the ex 
rds of the statute which gives them t rofa itt 
the whole number of votes given each } ‘ ‘ ind 


a declaring the result as shown by the retur 


The action the board canvassers certifying that Humphreys 
associates had been chosen electors 


brought under review 
the cireuit court for the second judicial district the State Flor- 
information the nature writ quo warranto, wherein 
Wilkinson Call and his three associates were relators, and Humphreys 
| his three associztes were respondents, and the cirenit court, after 
| consideration and proofs produced ou behalf of the parties, lu- 
cluding careful and accurate recanvass the votes cast, deter- 
ned that the said relators were in fact and in law elected said elect- 
the respondents and all other persons. 
by the record of the judicial proceedings in the courts of Flor- 
having jurisdiction the subject-matter, and having all these 
Claiming have been chosen electors for President and 
before them, made known this Commission that 
certificate majority the State board canvass Florida 
Humphreys and his three associates had been chosen electors 
isnot true; but the circuit court said State was— 


Therefore consi« d adin iat said respondents, Frederick C. Hum 
s, Charles I. Pearce, Willia olden, and ‘Thomas W. Long, were not, no 
ny one of them, elected, ec} oral titled to be declared eleeted 
“or appointed assuch electors or el e certificates rtif ‘ 

ection or appointment as such electo d that the 
not, upon the said 6th day of December other tin yas 
or exercise any ot the powers and func h electors or elector; but 
ey were said d und date mere usurpers, and that all and singular 

s and doings as such were and are illegal, null, and void 


tis fi iiher cor 


red and adjudged that the said relators, Robert Bullock 


t B. Hilton, Wilkinson Call, and James E. Yonge, all and sir vere at 
leleection duly elected, chosen, and appointed electors of Pre ne and Vice 
lentof the United States, and were, ou the said 6th day of December, 1=76, « 


to be declared elected, chosen, and appointed as such electors. and 
certificates thereof, and upon the said day and date l ne 

‘ e and perform all and singular the powers and duties of such electors 
| to have and enjoy the pay and emoluments thereof 

It is further adjudged that said respondents do pay to the relators their costs by 
i in this behalf expended. 


the Constitution the United States, article section 


prov ided that: 


Full faith and credit shall be given in each State to the p 
ial proceedings of every other State. And the ¢ 
cribe the manner in which such acts, records and proces 
| the effect thereof, 


section 905 the Revised Statutes the United States 


COMMISSION. 


have referred, and the record which attached the 
now before us? How can the laws expounded 


more authority than its courts law? The judiciary the Stat 
one the co-ordinate branches its government interpre 
tation the statutes State its ourtis binding every 
where, the judgment conclusive the State where was pro 
nounced, 

Did the jurisdic tion attachin | rida in the procec ling raiust 
Humphreys and others ? Phere can be no doubt t t wie r tlhe con 
stitution and laws Florida the court had the 
ties before if, and entered j idgment in accordance with t i 
the facts. This pro eeding was comune ed on the day ¢ vh 
sets electors assumed act, which day the canvass 
rendered a decision which was declared by the c rts to be errone 
ous and fraudulent, but which did not prevent the true electors from 
acting upon the fact of their election and casting the votes according 
to the Constitution and laws of the United States. There was in 
this case no retroactive | force of law The fact | ul been determined 


who were the ¢ funet n of elector 
those whom that election has prove tohave been 
of December. It is nocase, as bas been s rested. 
the tribunals and Leg 
election; it is no question 
stitution that the votes 
out the United States. 


of Congress, and shall it i t 
tended electors on the ‘ rue \ t 
eal electors, that, therefore, the action of the latteri i 
There want performance every constitutional and legal 
| requirement by Calland his three associates. By the ju rinent of the 
courts of Florida the ‘fact isconclusively fastened Cine know ledye 
and its effect binding upon them that the 7th 
November, Wilkinson Call and ere duly 
ee manner prescribed by the Legislature of the 
State Florida, electors for President Vice-President, and that 
on December 6, they lawfully performed the functions of theis 
| said ottice, which they cert ed duly to the two Houses of Cor Pres 
The subsequent action of the Legislature of Florida in ordering 
recanvass the votes and contirming the board 
canvass under the decree the court does not any 
degree the result of the election held on the 7th of November, nor is 


I 
it claimed that the result of that election could be in any respect 
ged by the subsequent acti 1 of the judiciary or the Legislature 
but it is plain that by the certificates and 
mi sion the State ol | wida has done all in her powell to rid herse lt 
of the fraud perpeti 
canvassing and 


i the votes east at the election held on No 


vember the 7th, the same board 
Florida, under court the case 
the State of Florida ex ompelled to return 


the trne vote showing the election of George I. Drew as governor and 


the other State officers. Prior to the action of the supreme court this 
canvassing board had erroneously and fraudulently returned Stearns 
as governor, two republican members of Congress, and a republican 
The being the supreme court has 
pow! in seating Drew, the governor, a major of tl % Legisla 
and peaceably the control that State. The construction given 
the supreme ‘court of the eto the itute under wl h the State 
board canvass has assumed act has detined their duties and 
their powers, and declared substance that they were ministerial 
and not judicial, and that the tion the votes 
was consequently void. not necessary here recite the 


the court respect all the powers this board, except say 


that they had assumed powersnot given tothem the statute 
which they acted, and regard which their action was absolutely 
void; and upon review their action, under the itute construed 


‘ ‘S| and interpreted by the court, the certificate made | them of the 
aha ded that: election of Humphreys and his associates (the Llaye elector Wil 
said records and judicial proceedings, auth ate have faith found unwarranted law 


credit given them every court within the United 
V or usage in the courts of the State from which they are taken 


courts the United States have from the origin the Gov 


ernment regarded final all judgments the highest State courts 


as they have by 


/ If the State of Florida is to be e the ] er to choose 
these electors, how shall the 

¥ was expressed by the el ction on ve ln d the vote 
her citizens cast thereat. What that vote was and who were 


matters and persons within their jurisdiction. not neces- elected are proven Commission the the judicial 


for this presence review the authorities the Suprem 


Court decisions from Mills vs. Duryee, Cranch, Township sions law and relation that election which bind 


vs. Marcy, Otto, 229, their unbroken 


Mr. Justice Davis, who said: 


We are not called upon to vindicate the decisions 
ols in these cases or approve the reaso 
If the questions before us had never bee 
agree this opinion might take 
s s binding upon us in the pre 
lowed the highest court of the State in 


h it reached it 
il, some of 
them. Bu 
m of its own constituti 


tribunal much they bind every citizen the State Florida, 
the truths dis te by an honest examination of 
the votes ac tually east at the late elec tion for pres lential eleetors in 
the State Florida comes the public law the Legislature 
Florida, not assuming change the result that election, but 
clare, after careful canvass made, what the result was when the polls 
s | closed on the 7th of November, 1576. 

n Thus this State has struggled to have its own vot heard Her 


laws. | people have spoken throneh the ba the State | poken 

Striking the name and inserting the name through her courts; the State has spoken through the Leg 

this last citation, what effect must given this and the present governor has joined his 
Commission the judgments the courts that State all these proceed The electors, declare 


a 
is discharged by 
elected on the bth 
reconsideration 
ry the result of an 
ement of the Con 
day through 
: a ined by net 
| 
a 
‘ 
q 


the 6th day December, Call 


d his three associates, have certified to you the result of their votes 
President and Vice-President. know not how State can speak 
ive Florida has spoken. Her laws have been construed her 
rts. The facts of the election of November 7, 1276, have been ad- 
licated according that interpretation The record 
those judicial proceedings due form now before this Com- 


on and appended to the certificates of the Tilden electors. Shall 
I be received or shall they be re yen ted? Will this Commission 

heed of the true fact of election or will they hold themselves 
1, 


ministerial officers, which has been proved 
c judi ial courts of the State to be erroneous, if not fraudulent, 
the the State declared prima facie evi- 
that certiticate would have had prima 
has disappeared forever under the judgment court com- 
petent jurisdiction, which the forth that were 
brought into e« 
laws of the State of 


It seems to me that 


dence only. 


ntrover 
hlorida, 


in dec 


ding which these two the 
and lawful there cannot the mind lawyer lay- 


man any reasonable cannot the united 


voices ofits three branches, executive, legislative, and judicial, in es- 
tablishing a fact transacted under its own laws and within its own 
limits, idle talk State existence State rights. the 


three departinents her government Florida has essayed make her 
will known. Those mute witnesses the truth the late election 

Florida, those silent pieces paper upon which were written 
printed the names of the persons voted for, are inexistence. They 
have been canvassed and compiled, and the result before this tri- 
bunal, and that result proclaims that fact and law Call and his 
three associates did receive votes cast Novem- 
! for the 


hether 
mis Whether 


Phe questi 


ceived or not. Aft 


oftice of electors of President and Vice-President. 
the State Florida shall have her vete re- 
rate ask this Commission will not 
sufler Florida to be pres nted by those votes which by every part- 
notat least spare her the additional wrong of misre presentation ? If 
her trne voice 


fulse voice to be 


any 


is to be smothered, do not, | beg of you, permit the 


heard. 
STATE 


On Tie 


at eleven o’elock to 
the State 
the certificates electoral votes 
having been opened the President the Senate the presence 
the two Houses, No. William Pitt Kellogg 
seven associates have been duly chosen electors for Presi- 
Vice-President for that the said Kellogg 
overnor the No.2 Robert Wickliffe and 
s seven associates, certified by John MecEnery as governor of the 
State of Louisiana. Objections to the Kellogg certificate were duly 
members the Senate and House Representatives, stat- 
ing substance that there was the 7th day November, 
resolution the Legislature Louisiana force direct- 
ing the which the electors for said State should ap- 
pointed, because any law was existence directing the appoint- 
ment electors was act the Legislature which directed that 
the electors should appointed the people the State their 


sday, 13, the Commission met 
the electoral votes of 
two certificates purportin 


sider the case of 


, and Ce 


the 


and ina certain way; that the people the State, 
with the legislative direction, had elected Robert 
associates very large majority the votes; that 
said William Pitt Kellogg and his seven associates were not in 
fact and law chosen electors, but that the said certificate their 
the said was false fact and fraudulently made 
him with the full knowledge his seven associates claiming 
that the pretended canvass the votes the people 
Louisiana, made Madison Wells, Anderson, Casanave, 
and Kenner, returning oflicers said election, was without juris- 
dietion and void; that the statutes under which the said returning 
oflicers have derived their authority gave them juris- 
diction whatever make the returns canvass and compile the 
statements votes cast for electors for President and Vice-Presi- 
dent; thatevenif the statutes should construed conferring such 
jurisdiction upon the returning appoint electors, they are 
contlict with the constitution the State Louisiana, which re- 
quires the electors appointed the State; that the said return- 

board was not constituted according law, because did not 
contain the elements required law; that the action the said re- 
oflicers was false and that perjury was commit- 
ted with their knowledge, and their instance, which the lawful 
vote the people Louisiana was overthrown and disregarded 
that the returns votes were subtracted and suppressed, and 
their places forged returns made the instance and re- 
the doimembers of the returning board; that two of the 
Persons ¢ laimi rto have he« n appointe dl eles tors, A. Ik. Levissee and 
Brewster, the time their alleged election, the 7th 
November and subsequently, persons holding trust and 
profit under the United States; that there was no canvass of votes of 


stot 


were 


have been determined according the 


COMMISSION. 


the State Louisiana made with the 
laws that State which certificates election were 
the said Kellogg and his seven and that the alleged 
vass which the certificates were issued said 
founded act usurpation the board returning 
and were fraudulent and void. 

The Conatitution the United States provides that “each 


shall appoint, such manner the Legislature thereof may 


number The same Constitution requires that each 
this Union shall have government republican form, 
guaranteed the United States. The power appoint elect 


thus plainly vested that political entity our system 
publican State, government popular form and 
its character, and which speak only its agents and 
laws. The fundamental law State exists under our systen 
written constitution, which created the sovereign power 
people acting their primary capacity self-government 
presented under our republican theory majority the eit 
Until the fundamental law represented the written constitutio 
State shall have been repealed must accepted the highest 
pression the will the State upon the subjects which 
The limitations contains over the powers the various 
ments and the State are all maintained and res) 

this view the execution the powei and duty the 
appoint electors for President and Vice-President the subs 
fact and the action the State’s the 
manner the State’s performance. not hold that the 
tion the United States contemplated the deposit the 
ture” State the control the appointment elector 
body distinct from the State itself, with power act independ 
and regardless the arrangements the constitution the 
All power vested the Legislature State defined and 
the State constitution, and ail laws passed any State 
ture violation the constitution State are 
which the supreme law the land. The Legislature 
being therefore merely one department the State government 
clearly subordinate the will the State expressed its 
tution, cannot give validity any statute which violates the 
ples republican government State deprives the 
that State their rights intended secured against 
ment any their rulers officials the terms their 
constitution and charter powers. 

The constitution the State Louisiana article 
that— 

Every male person, of the age of twenty-one years or upward, bern or natu 
in the United States, and subject to the jurisdiction thereof, and a resident « 
State one year next preceding an election, and the last ten days within the 
in which he offers to vote, shall be deemed an elector 
by this constitution, and persons under interdiction. 


as 


except those 


Article 103 prescribes that— 
wlating elect 


The privilege of free suffrage shall be supported by laws re “e 
prohibiting under adequate penalties all undue influence thereon trom b 
tumult, or other improper practice. 


Under these safeguards and the right 
Louisiana intended exercised and cannot lawfully 
ished or destroyed by the action of the Legislature or its ager 
The right vote would empty and idle not 
panied the right have such vote counted; and yet the resi 
the arguments which have listened, and the examinatio 
the and laws the State Louisiana whieh has 
induced make, has been satisfy that the provisions 
the constitution Louisiana intended secure and promote 
privilege free suffrage that State are utterly nugatory the law 
November 20, 1872, entitled act regulate the 
maintain the freedom and purity elections,” shall ex: 


cuted evidently has been the State board canvass 


the second section, simply because shown the offers 


made this case this Commission, and which for the pur 


pose the present argument must considered proven, that, not 
withstanding upward five thousand State officials, registers, 
commissioners election were appointed, being average 
one for every thirty voters the State, all selected under 
authority the governor the State and removable his will, 
selected obey and represent the will one only the 
parties the State, notwithstanding that addition this 
nearly twenty-five hundred United States marshals, 
the same party and for the same political interest, 
the presence large detachments troops the United States 
under the same control; that having thus entire control the regis 
tration all the voters the which interference 
courts was permitted, having every voting-place, every registratio 
list, and all police authority exclusively the hands their 
party, returning-board, imperfect its numbers and still more 
perfeet its political composition, under the law shonld enabled 
not only obstruct but wholly overthrow the results the 
cise that free suffrage which the constitution the State was 
tended secure its citizens, and convert majority 


10,000 yotes in favor of the candidates of one of the politic r| partie 
clearly established the ballots cast and existence, 
the duplicate returns the elections which did not reach 
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the State returning board canvass, into majority The duty the board when duly organized and hon 
thousand and upward for the defeated candidates. such estly compile the the votes, true and 
facts, Which, let ask, shall held represent the State rect return the election,” set forth their ofticial 
Louisiana: her constitution, commanding that the privilege ‘to meet within ten days after clos the election 
free shall supported laws regulating elections, and pro- sand compile the sta the commissioners 
under adequate penalties all undue influence thereon from state. The canvass and 
cer, bribery, tumult, other improper practices,” anact the Leg- compilation shall made the commissioners 
latt actically overthrowing the constitution and placing the Whose returns are the presiding oflicer 
Whose duty succinctly defined and expressed their made; and authority given for any compilation excepting from 
it h of office to “careft lly and honest]; canvass and compile the | the statements of the comm f i auvass and 
tements the votes,” and from whom the constitution expressly compile the returns election from all voting places whieh 
thheld judicial powers there shall have been fair, peaceable revistration and 
What manner” which the State Louisiana has directed election and jurisdiction the question the state 
electors for President and Vice-President shall chosen mentsof the commissioners election returned, provided 
popular vote according the provisions her constitution, and section the same section provided that riot, 
shall appear that the Legislature have disregarded and violated tumult, acts violence, midation, and disturbance, bribery, and 
provision the constitution, not our plain duty respect shall oceur and prevent,or tend prevent,a fair, 
the constitution and not the law passed violation thereof free, peaceable, and full the qualified shall 
the case before are not called upon the facts offered the the commiss elect 
g tir le proven to us to decide between a law and the Constitution under | take place on the day of el I , or of tl supers roof revistration 
chit assumed have been passed, because are asked the parish, they have the time registration, 
se who propose that we should receive the certificate of William | (w nich . is 8 r to the fe] to ike in dupl 
Kellogg and his seven associates being the and lawful and under lea all the facts relating 
votes the State Louisiana shut our eyes the riot, and state the produced such riot, tumult, 
violations and overthrow not only the constitution the the number voters deterred such 
State and the system free popular government wasintended acts riot tumult from registering voting: and such state- 
ure, but also the statute under which the returning board profess ments shall 
find warrant for their ified eleetors the parish, and shall forwarded the 
Louisiana was held under the law November 20, and pro- registration the parish, and the city New Orleans the 
7 pose briefly to consider the powers and duties of the State returning | secretary of state, one copy of wl i Ul be forwarded to “the re 
canvassers under that act. the first the turning officers provided for tion this act.’ commis 
: tion 103 of the consti! ution) is alleged to be * to support the privi- turns of election, by ] ol \ \ nee so that 
free suffrage.” Section provides that the number the the same can kept copy shall delivered 
itical parties.” A majority of the board “shall con te a quo~ | torney. 
in, and have power make the returns will therefore observed order institute any question 
the vacancy shall tilled the residueof the board returning any power canvass and compile the 
4 villcers. | from the statements before them under the handot the commissioners 
public fact and embraced the offers proof this Com- election, essential that they shall have such statements 
ssion that four persons only, for two years and upward have com- under oath, the law, and the absence 
the board, which, the the act, shall consist Such statements made and returned accordi they are wholly 
rty; and that although 86,000 registered voters and citizens the facts that occur the day the the State, 
party are the State Louisiana, not one them has exercise any power whatever changing the the votes 
ever been elected till the vacancy, although also shown the and certified under the statement the commissioner 
lemand has been made frequently and always vain the part the 
e the democratic part: to have the vacancy on the board filled Ip one | A commissioner of tion, it ll be observed, ca ike no state 
: of their members. | Inent of riot, a&c., unless it occurs on the day of the election, and he must 
there was recognition the us: and actual state while the facts are fresh his his statement must 
the ited States lines. one denies that accompany his return the votes, which shall within twenty- 
iis country potentially governed political partic that four after the closing the His return shall for- 
party ganiz ation necessary for the any warded the supervisor shall consolidate and for- 
object. The laws every State the Union response ward the said rej returns the returning board within 
American for fair play and justice, and the twenty-four hours; giving therefore forty-cight hours after the close 
q existence of political parties, provide that all parties shall be re pre | of the election for the returns to be forwarded to the board of can 
the United States appointing supervisors the circuit the the presence which and stat its riot and 
States provide that they shall different political partics. alone create any jurisdiction warrant for any examination 
therefore reasonably argued the objectors the action the into the facts attending the election the State canvassers 
Louisiana returning board that their refusal obey the mandate The statements the registers relate 
the law fill the vacancy that all parties should represented Tences within the sixty days preceding the day the and 
the board itself proof fraud. The law upon this subject Such statements must forwarded within forty-cight hours 
well laid Mr. Justice MILLER, member this Com- the poll have closed, for the the com 
Reports, county clerk for the use attorney, may here 
understand well settled that where remarked, not only for the the attorney, noti 
three more persons, order make its fication any person, ing candidate for oflice and interested 
' ith the forwarding of the re ros of said election 
4 held when the third party took no part in the transaction an was ignorant of what | 
7 s done, gave noimplied consent to the action of the others, and was neither consulted t . i> ois ‘ of the cleetion. 
7 by them nor had any opportunity to exert his leaitimate influence in the determination us ft it in order to warrant any examination 
| f the course tobe pursued. Suchis the uncontradicted course of the authorities far\a m3 into al itions of riot, tumult, violence, 
q 4 where the power conferring the authority has not preseribed a | nt voting-places by the board of returning offi 
cers, » slightest alteration of the returns or rejection of 
order constitute valid quorum the returning board, which, votes, essential for the protection the citizens, the rights 
under the act, may consist three persons, such quorum shall con- the candidates, for the purpose justice, that such state- 
tain the and integral necessary for the composition ments shall made substance, and within the time, and authen 
the original board; other words, that the quorum three the manner provided the law, and not otherwise. 
order act with the shall contain “all parties” Marshall, rs. Powell, Wheaton, 119, 
composition, and for want such composition its action would down the rule for the execution statutory power, even when exer 
vas demanded common decency well the law. ed, and 
q 
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sare coram judice. Without this act of assembly the order for 
| have been totally void. This act gives the power only on @ report to be 
heriff. This report gives the court jurisdiction, and without it the court 

powerless as if the act had never been passed. 


offer proof this Commission goes the extent that not 

jurisdictional fact existed authorize the action the return- 

board excluding votes the several parishes. 

the case before the supreme court, above cited, the power sale 
could only be exercised upon “ a report made cee cans, 

the Louisiana the investigation the returning board 
illeged riot, &c., at the polls could only be made upon the sworn 
statements sent within forty-eight hours after the 

ing the polls the commissioners election, the registers. 
sworn statement provided law accompanied the 
irns in a single instance, and no jurisdiction consequently existed 
and exclude polls except the course exactly 
provided by the statute. 

proceedings the board show that they disregarded 
the statute under which they act and under which alone 
they had any claim jurisdiction, almost every not 
did they refuse elect any member the democratic party, 
representin than one-half the voters the State, fill the 
for two years the board, but that they did not 

canvass and compile the returns election from the 
nts the commissioners election” prescribed law 
that the case every poll and voting-precinct they compiled their 
returns from the consolidated statements the supervisors regis- 
tration, Which they had right consider, disregarding entirely 
the commissioners election which alone they were 
warranted to consider. The powers of investigation given them in 
section the act could only exercised such cases which the 
the commissioners had been statements 
under oath from the commissioners election the supervisors 
of registration; yet it is proven that in not a single case were 
the returns accompanied such statements alone could warrant 
the returning board instituting investigation into the facts al- 
leged riot and disorder the voting-places; that fact the return- 
ing board its pretended canvass did not receive from any 
poll, voting-place, parish the State nor have before them any 
statement required section the law and which was essen- 
tial prerequisite the assumption exercise any jurisdiction 
whatever the board the investigation consideration any 
disorders the polls. Not only so, but the 
their unwarranted investigations they refused receive consider 
evidence which is now offered to this Commission to show that the su- 
pervisors registration fraudulently omitted from their consolidated 
statements any mention votes given certain polls and voting- 


rel 
to investigate 


more 
vacancy eXIstin 


Case 


places within their respective parishes, that canvassing and 
compiling the returns of eleetion from the consolidated statements of 
the supervisors registration, (for which they had legal 


the returning board into their canvass and compilation the 
numerous and glaring frauds committed the supervisors regis- 
tration making their consolidated statements. 

clear that the law Louisiana required the canvass and com- 
pilation the returns made from the returns the 
commissioners election, and which only could questioned the 
returning board when they were ace ompanied statements 
lence, &c., made and forwarded accordance with the law; 
but unlaw fully adopting the consolidated statements the super- 
visors registration the returning board willfully adopted the known 
omission votes cast several parishes committed the 
supervisors; and when such frauds, contained the consolidated 
statements, were exposed and shown the returning board and com- 
pared with the commissioners election, they will- 

fully and frandulently refused make any canvass the true ma- 
jorities shown the statements the commissioners election 
that not having any statements supervisors registration com- 
election, supported affidavit required law, the 
returning board, without pretense authority, threw out the entire 
vote cast the different voting-places, and sometimes entire 
and that fact the only returns being those the com- 
missioners election, which the laws Louisiana should have 
been canvassed and compiled, never were canvassed compiled 
the returning board all. 

The otters proof contain catalogue specified crimes, embrac- 

perjury, forgery, subornation perjury, and conspiracy, re- 
sorted this returning board for the purpose and with the result 
defeating the constitution and the laws the State Lonisiana 
and depriving that State her right under the Constitution 
appoint electors for President and Vice-President. 

case presented for our consideration whether will sustain 
Constitution and the right the State Louisiana under 
have the voice her people proclaimed the election held No- 
hearkened unto and obeyed, whether will per- 
this false ition the State, band infamous men and 
treacherous ofticials, palm off upon the Stateof Louisiana and 
every State Union eight false electoral votes, and such 
votes determine the possession the executive power this Govern- 
ment for the next four years, and whether men sworn ex- 
amine and consider all questions submitted this Commission agree- 


ably the Constitution and the law shall the full view 
condition law and fact have described set our hands 
statement that the electoral votes Kellogg and his seven 
this usurping and lawless returning 
“the votes provide the Constitution the United 
that these eight persons were duly appointed electors such 

beyond comprehension how the name the 
Louisiana and the rights her people decision can 
how the name the people all the States this 
der the Constitution the United States can say, members 
this Commission our respective places either House 
gress, that such votes are the lawful votes provided the Const 
tion and laws, and that they should counted. Such decis 
must frankly say, will shock the moral sense the country and sta 
all men who believe law and justice controlling 
this Republic. 

has been stated counsel who appeared before this 
behalf the Kellogg electors that the gross and fraudulent 
franchisement many thousands citizens Louisiana 
turning board has been equaled surpassed its etfeet upon 
popular vote Louisiana the bloody hands the 
party. Without pausing comment upon this allegation facts 
which evidence has been otfered—and certainly none atta 
the papers opened the President the Senate the 
the two Houses and transmitted this 
more than merely note the strange inconsistency nearly 
speaker, whether counsel objector, whether Senator 
the House Representatives, who has appeared before us, 
arguments speeches have invariably closed with the most 
sale assertions violence and intimidation throughout the 

Louisiana, always alleged have been committed one party, 
against the other party, the republican, and who, 
protesting against the admission any evidence whether 
violence within that State, yet have lost opportunity 
and re-assert the existence extreme violence 
sating influence the admitted frauds the State 
and the returning board acting collusion with 
that the necessary all such statements and 
admitting them true, should not permitted any 
strengthen those whose title imbedded fraud agai 
those whose title said have been created only violence, 
cause the facts fraud which are offered proven, and 
for the purposes this argument are taken established 
considered, and connection with them wholesale system 
riot, violence and bloody intimidation, the result these charges 
bined, established, would prove that there was such 
the American sense the word, existing there choose, 
manner the Legislature thereof may direct, number 
but community which there goverment law, republica 
not remainder this Union treated asa State 
electors, these facts true, are the offspring 
anarchy, and not republican government; and the argument 
counsel and who have here appeared forthe Kellogg elect 
ors, prevail, must necessarily exclude from the count 
electoral votes both the certificates and votes certified from 
State Louisiana the respective claimants. 

But also offered proven, and for the purpose this arg 
ment must considered proven, that two the Kellogg electors 
Brewster and Levissee, held offices the time the 
tion the 7th day November, and trust under 
United States, the Levissee bei ing commissioner the circuit 
court the United States for the district Louisiana, and the said 
Brewster being the surveyor-general the land office the United 
States for the district Louisiana. the certificate the 
logg electors appears that calling the roll the State-house 
the city New Orleans the 6th day December 
and Brewster were found not present, and— 

At the hour of four p. m. the said Aaron B. Levissee and Orlando H. Brewster 
having failed to attend, the electors present proceeded to supply sach vacan 
by ballot, in accordance with the statute of the State of Louisiana in such c: 
mi ado and provided, which is in words and figures as follows: 

‘If any one more the electors chosen the people shall fail, from 
cause whatever, to attend at the appointe vd _ at the hour of four p. m. of t 
day prescribed for their meeting, shall the duty the other electors 
ately to proceed by ballot to supply such vacancy or vacancies.” 

The six then proceeded fill the vacancies occasioned the 
ure and Brewster attend, and the said Levissee 
Brewster were declared unanimously elected fill such vacancy, 
being sent for, soon after appeared, and were attendance electors 

The statute the State Louisiana under which the 


al 


itt 


1876, 


were thus attempted filled was the act 
which was re-enacted the precise words the 14th March, 
the date the act revision, which its terms was into 
the Ist day April, Two days after the passage 
the act revision and the 16th day March, 1870, 
election law the State Louisiana was passed, take 

and after its There can doubt that the later 


wet re 
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the former wherever the provisions the two were incon- 
Where the repeal shall found have been etfected 
terms. cannot doubted that was not competent for 
its repeal subsequent legislation. The provisions the act 
and the revised statutes respecting the election elect- 
and the filling vacancies have been read. ‘The law the 16th 
March, section 26, provides 
it all elections held in this State to fill any vacancies shall be conducted and 
iged, and the returns thereof shall be made, in the same manner as is provided 
yom ral elections. 
provides that the 
d Vice-President— 
ill be held on the Tuesday next after the first Monday in the month of No 
ver, in accordance with an act of the Congress of the United States, ap prove d 
tary 23, 1845, entitled An act to esta blish a uniform time for holding elec 
rv € le ctors of President and Vice-President in all States of the Union 
1 ch elections shall be held and condueted, and re in the 
r and form prescribed by law for the general el 


election for electors President 


turns made 
cuons., 


thereof, 


are the only two provisions respecting vacancies the 
presidential electors contained the act. 
the act, section provides 
it all laws or parts of laws contrary to the provis 


iq to the same subject-matter, ave hereby repre aled 


t from and after its passaye. 

appears therefore that the act March 16, 1870, was pari 
materia With the act and the act revision March 14, 
provided for the filling vacancies election. provided for 

election electors for President and Vice-President. Whether 
fully prior acts not not the question; but the law con- 
the subject, and the terms section repealed expressly 

laws relating the same subject-matter.” 

November 20, was passed the general election law under 
the November, 1576, was held. The provisions 
last act which relate the subject the presiden- 

electors, the subject filling vacancies are 
sections 24, 23, 29, 30, and 

Section provides only for new election held case 

Congress. 

Section provides for filling election vacancies the seat 
any senator representative the General Assembly. 

Section provides— 


ions of this act, and alllaw 
and that this act shall take 


to be 


| 


Representative 


Phat in every year in which an election shall be held for eleetors of President | 
| Vice-President of the United States, such election shall be held at the time 
d by act of Congress. 


provides— 


lding el tion ns shall ap- 


Chat the this act, execs 
election is not otherwise provi al 


pt osto the time of h 
n the election of all officers whos« 
Section 2 


lhat all elections to be held in this State to fill any vacancies shall be conducted 
{ managed, and returns thereof shall be made 
led for general elections, 

Section provides— 
th it thle act shall take 
ct of election laws be 


provides— 


in the same mauner as is pro- 


from and after its passage, and that all 
», and the same are hereby, repealed. 


denied that the election electors for President and 


Vice-President was provided for act and that 
the provisions that law, except the time holding 
Were made applicable all whose election not 
otherwise provided for. There other provision, whether for 
original election filling vacancies, than those which have re- 
Itis therefore subsequent legislation relation the same 
subject the acts 1868 and 1870 and the act revision 
and therefore would appear the ordinary rules construction 
that repeal had been effected all the provisions the earlier 
related the same subject. But how can escape the 
force the repealing clause section (which provides that all 
other acts the subject election laws shall and hereby are re- 
pealed) construed connection with sections 24, 29, and 32? 

this view the statutes Louisiana correct and the act 
November 20, considered the sole and complete regula- 
tion the subject the appointment electors vacan- 
cies, any exist, inspection its terms will show that 
contains provisions whatever the subject filling vacanciesin 
the post elector except new elections, and authority what- 
ever for the electors fill vacancies their college. 

But the Constitution the United States, have before stated 
when considering the case the State Florida, the 
appointment each State its number electors, inhibits the ap- 
either more different persons than there described. 
State Louisiana shall appoint eight electors, but Senator 
Representative, person holding office profit under the 
States, shall inhibition plain and unmis- 
provision the Constitution such appointment absolutely void. 


h 


The tinal section could not adm 


| sioner of the 


the United States Mr. 


| 


she can appoint person excess her constitutional 
electors and those who count the electoral votes can more 
regard the provisions the Constitution respect 
than they can regard number, ‘The yotes 


and 


eleet which had thus 


Brewster, both being holders offices and profit under 
United States the 7th November, the time their appointment 
can more counted than they had both died the week previ 
They are The Constitution the United States 
ing the qualitication of Senators and Ri presentatives dist 
between ineligibility the 
filling the office. Thus: 

No person shall be a Representative who shall not have attained t of tw 
five years, and been seven years a cit riot t United St 


when elected, be an inhabitant of that State in which he 


ULES 


election and ineligibility 


No person shall be a Senator who shall not ha 
years, and been nine years a ¢ 1 of t l ed S 
elected, be au inhabitant of that State { bh 


Frequent decisions either House Congress 
when the person elected comes forward 
Senator shall then that time have 


elected he was not an inhabitant of that State for which he was cho 


i Ost 
So, the sixth section the article the Constitution 
No Senator or Representative ld iathet for hich ? 
appointed to any civil | tv of t 4 
have been created or the luments W vol all ia 
such time. 
find absolute prohibition the appo during the 


time question. ‘Therefore plain that Levissee and 


both held offices trust the ted States 
7th November, and for some days subsequently, the State 
Louisiana was inhibited the Constitution from such 


pointment. 

the suggestion that thes 
tion are not self-enforcing, 
legislation can add the 


inhibitory ¢] 
very 
force of the inhibition. ts repetition in a 
different frame words would not make clearer more 
the clause under consideration limit 
the State to do a certain act. E 


would be 


power! 1! 


ition upon the power of 


State shall appoint number 


electors, but she shall not ippeort certain classes of per +. It ha 
been held too often by the Supreme Court of the United States that 
the inhibitory clauses the Constitution are all mandatory selt 
executing make necessary produce the cases 


tive this doctrine. Perhaps may said that far the 
number the clauses 
the power of the two Hou 
power impeachment, and the inhibitions upon State 

No State shall enter into any treaty, alliance, or « deration 


Constitution are self-executing, sach as 
ses over their 


marque and reprisal; coin mone emit bills of « t | 
and silver coin a tender in 7 tof debt pa rf 
facto law, or law impairing the ob tion of contra 
bility 
many others have been held self 


All these inhibitory clauses and 
executing and are recogniz every court the land, State 
invasion the rights the State 


e count ¢ 1 
electoral votes to see that the Constitution, w trols the sub 
ject, has not been There the result 

blank. The result all such cases the san it, 


out of the late 
centennial 
rity of the votes cast in the 

office of presidential elector, and in re 
grovernor the sof thes Ipreme court 

having held an office of trust ut i 

Corliss was ineligible to be apport rainy on No- 
vember and that the failure elect had not 
but that under the provisions section 134 the Revised Statutes 
the United States whenever any State has held election for 
purpose choosing electors and has failed make choice 
day prescribed law the electors may appointed 
day such manner the Legislature such State may direct; and 
under this authority the Legislature the State Rhode Island 
was convened the governor and eligible person appointed 
elector supply the failure elect the 


election the State Rhode Island,in which 
United 8 eived am 
State Rhode Island for 

sponse the inquiry 
the State advised him that 


a subsequent 


4th of November 
tion 133 the Revised Statutes provides that— 
ling of any 


ts to rive its elect 


Each State may, by law, provide 
its college electors when 


vacane 


From the review just made the statutes Louisiana, 
opinion that statute exists authorizing the filling 
the office elector; and even should held that the 
1368 is still in force as respects the office of presidential elector, vet 
it is manifest that there were no vacancies in the case of Levissee and 
Brewster, who being ineligible the time such 
attempted appointment was utterly void; andthat the failure 
urred these two cases was remedied 
was under the authority section 134, and not otherwi 

The binding force of the constitutional limitation upon the power 
the State 
Brewster is equally binding 
powers the two Houses Congress over the 


e-holders as La ee and 


appoint elec tors Stl ho 


upon this Commission in exer thie 


it 
t 
7 > shall be 
why n they 
tliat 
presentative 
mstitutional 
q wh that whe 
k 
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mand that the question shall be decided 
gress according law and 


In this case I belicve that the certificates of Kellogg and of t]} 


the two Houses 


returning board are absolutely and thoroughly false and fraudulent 


the 


ote I do t see ho Ww can decid that these votes are to be 
ibly the Constitution and laws” whenthey are 
| en by both. 

therefore the combined and separate exercise 
‘ ite nd Llouse of Representatives the accept- | 
electoral votes, comprehend the abdi- 
rofallp er Whatever by a Commission so plaints and expressly | 
endowed with powers overt ssubject, and the issues p Linly framed | 
cousideration and decision under the terms 
their under the tit and existing law. 

take t pet ous to this Cc ion, but 
t to either or th Houses of Congress: to * take into view ” 

but depositions which includes affidavits (held both 
| es tol therewith) taken under the order of either | 
both Llouses of t ( rress; “and other papers,” such papers as 
rliamentary bodies create and receive and consider, which may * be 
petent and pertinent,” for mtand towhat? To the decision of 
luiies of two] tmentary bodies that this Commission is invested. | 
| I vis of broad and substantial examination | 
| ‘ ere te i ] proceedings incourts of common 

lly ) tol re the la id to refuse to exercise our 

duties and powers under it. IT will not assume that this Com- 

it so ul ca 

l felt ver che ily the nec y of not only deciding this case 
rm to lawa ! 1 e, but so of sat sfying tl e mora sense of | 
eounti Monte has told us that as honor is 

rlectly aware of the real condition of the State of Louisiana. 

! it e that what they are pleased to term “the rights of the 


have been most loudly proclaimed and sought 
before this Commission against the 


many who view with complacency her Government 


and 


r people to-day in absolute subjection to the Army of the United 
head. fully the abnormal condition 
i s that grew out of and has succeeded a period of civil war 
pread revolution, I have had no object so near ton y 

which has drawn more energies than 

iz) oration of all part uid sections of this country to their former | 


0” isand normal relati 
ninent l« 


mnot + 
ofall grades 


ns to each other and to their common 
the fact that the disorder and 
Which mark the history the last few years 
and yet which believe have been 
for political purposes, has 

, the result of the destruction of local self 
tate by theconustant interferenceof Feder 


1 shame- 


been almost 
that 
power, invariably favor 

the political parties that State whose hasthus 
nmin 


frovern 


produce disorder inorder procure that armed assistance 
the aid which would have disappeared. 


American people must not be closed to the tact that if the 


voting material of a community is corruptible it will be corrupted ; 
Pit isy irchasable it will be bought: if ignorant it will be deceived; 


placing their controlin vile hands, will you blame 
ho have created sach an order of things; 


bolish them. 


I hose 
surely not those who seek to 


from plunder the garb law and the other the 
law sell the ofticial powers; and thus property 
poverished and despairing strikes down the robbers with fierce blow. 
was paid the Moors the rock Tarifa, and was only 
the part the merchant trader who paid it, 
Louisiana rise and overthrow Kellogg and his crew, thrust 
m outof their places, as they did in September, 1-74, they are 
intly to be denounced and suppressed witha strong hand. If 
undertake buy their peace and protect the remnant their 
property paying their plunderers, they are denounced 
corrupt and the results their purchase are taken away from them 

i the name and for the sake of honesty in elections! 


The people the United States have witnessed this for years. 
They have desired to test the real will of the people of that State 
give opportunity for fair exhibition election ac- 
cording to the rules of honest republican government. 

has been held—and under every disadvantage which 
the otlicial power of the State and the United States combined could 
ite overcome the public sentiment, the result known have 

undoubted majority from six ten votes 

the entire democratic conservative ticket, including the 
for President and And the face this 
contrary formally Kellogg and his associates. 


+} 


frauds open, glaring, and which have been committed 
returning board and other into whose hands the en- 

rol the eleetion has been delivered, stink the nostrils 

shan prolor red interference by the Federal Goverment 
that State has been one side and always with 


1 re { nd now the people of the United States cde 


the one hand you see property seeking protection competent jurisdiction had this but this 


I believe that the will of the State of Louisiana has been Inisrepre 
sented and falsified the action her officials, and that the 
proof what was the choice that State the 
November are attainable, capable production, capable 
lawful voters the State, the plain 
hibitions the Constitution the United States should 
hoice for Vice-President the United 


certainty 
to ¢ 


ws of the Stats 


in the che dent a 


STATE OF ¢ 


On Wednesday, 
fore 


the 21st of 


the 


February, the ea 
Lhere were two certificates, one signed | 
Odell, Watts, and Cartwright, certified themselves alone pres 
dential the other return sigued Cronin, Miller, and 
the governor Oregon hat William John 
and Cronin had received the highest number 
the general election held Oregon the 7th day 
ber, for persons eligible under the Constitution the Unit 
States appointed electors President and Vice-President 
United States. This was attested Chadwick, 
retary of state of Oregon, and to it was aflixed the vreat seal of il 


se of Oregon can 


, Stating 


that Watts, who was voted 

received 15,206 votes, Odell 
15,206 votes, Cartwright received votes, Cronin 
ceived 14,157 These facts ineither the 
of electors pros ided by act of Congress or by the certilicats 
the electors required the Constitution the 
States, but are derived from papers and evidence on file in the oflice 
of the secret ry of state of Oregon, who by law is made the custs 
dian the same, 


certilicate 


and has certified their existence and 
the usual manner, having been applied Odell, Cartwright, 
and Watts for copies the same, and the same having been furnished 
him accordance with their request. 

receive any evidence aliunde the certificates the 
oflicials the State containing what has been characterized the 
final determination” the State its board canvassing 
the result the Therefore, after argument and delib 
eration the cases Florida and Louisiana, was decided that the 
the facts alleged, and could not any way impeached 
for fraud nor would they permit investigation and proof 
made the tabulated returns from the various precincts 


State upon which the compilation and canvass the board 


| the polls. 


proof were made this Commission show that 
the board canvass Florida had reached erroneous result 
exceeding their jurisdiction, and that the courts Florida 


refused hear consider any evidence tending show the 


ous basis upon which the board canvass Florida had proceeded 


the case Louisiana this Commission refused hear cou 
sider evidence showing that the board canvass that 
had proceeded wholly outside their statutory jurisdiction, had 
made their pretended canvass without any regard whatever tli 
law under which they should have acted, had been guilty 
frauds making their returns, and that the result theu 
action was wholly fraudulent and unjust, completely defeating the 
will the people the State Louisiana expressed them 
refusal consider evidence aliunde the 
was based the majority the Commission upon the ground 
the rights the State sedulously guarded and protected 
the counting power the two Houses Congress, and 
even were admitted that certificates were falsely and fraudu 
lently furnished not inlaw and fact chosenas electors, this 
done the oflicial organs the State for certifying the 
such persons furnished with false certificates became 
nevertheless facto not jure the possessors the insignia 
and not being dispossessed such insignia until after the fun 
tions the had been executed the 6th day December, 
sustained, and that the remedy must found elsewhere than 
the two Houses Congress punish them for their 


repair the injury they have committed. 


The State board canvass Florida consisted three persons, 
the attorney-general, the secretary state, and the comptroller 
accounts, whose duty canvass the returns election 
and declare who shall have been elected, shown 
supreme court the State Florida have given 


returns.” 


the statute under which the State board canvass acts, 
and held the powers that board ministerial their nature, 
and that they were not invested with such discretion enabled them 
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make declaration the legal vote” distinguished from “the examine the powers and proceedings the 
le vote actually cast.” er of tinal determination of the State of Ore on atte wing 1 f 
Commission held itself bound the certificate the the same thing regard the Louisiana and 
board canvass Florida, and refusing regard the secretary state Oregon are the duty 
judicial proceedings that State deciding the very question and power make out the lists electors 
ct of the true election of electors, refused to go behind the said | ascertain who are elected. he must « wmvass and « Phe yr { 
rtificate or suffer the same to be qnestioned or in any wnyimposohed, | of his decision is to be found in the names of the pw on tea 
ause they alleged that the action the the State the lists pre pared him, and tho 
orida whom the duty canvassing and certifying the result had ors, delivers such lists. other than thos 
cen committed the laws could not questioned, however erro- appear such lists are the laws Orego 
the State Louisiana the board canvass consists, under the the wrong parties, yet done him retion 
five This Commission refused hear consider essarily involved the execution his 
dence showing that four men, unlawfully assuming to exercise the | decisions of this Com his action cannot i i l fore 
and that their action in pretending to canvass and compile the | altered the abstracts of vot seut up to him by the « of ih 
from the said State Louisiana was fact wicked eon- rious counties, this Commission, rding 
racy against the rights the people that State, her Louisiana and Florida have refused 
and her laws; and this refusal to allow the certitic ite of the | prove it. If the clerks in the various con aa | ip fo 
rning board Louisiana impeached for fraud and and false this 
rality was based upon the fact was not competent for this would have refused allow 
Commission impeach question the determination The case may stated thus: The 
oflicials to whom had been committed the canvass of the returns of ated at his desk and havine before him the absti sf 
election the State. the various mav tabulate and con 
Let us now apply these decisions of the Commission to the case of | pape r, and having lt ea iss ocd Comp mohe cantra 
Oregon. fer the results of his arithiun ica lation to th al ¢ 
section the election laws Oregon provided that— ors elected,” also prepared his eanvass 
I county clerk, immediately after making the abstract of the votes given lof votes he shall commit the most serious errors up t 
minty, shall make a copy of each of said abstra aud transmit it b tilto | columns of figures representing the vot ast « {ira 
tury of state at the seat of government ; and i vethe duty of th ulentl v and m state t of tl vet 
state, in the presence of th wernor, to proceed within thirty days after the 
1, and sooner, if the returns be all received, to canvass the votes given for | canvass, his certifi ates, Which if allowed to 
ind treasurer of State, State printer, ju of the nem- | overthrow the will of the people of O ‘ 
f( press, and district attorneys. are, according to the decisions of this Comm ) | Th 
Section 58 of the same law provides : Florida, unimpeachable and il i | 
On the Tuesday next after the first Monday in November, 1864, and every four | error in the canvass, however gross, having be lL, ean 
electors of President and Vice-President as this State may be entitled to elect ne or upon the basis of hh { ean f of 
nators and Representatives in Cong TESS transfer of firures from o paper tot ot s 
Section provides that— other words, havin 
received, returned, and canva las the | acts to perform under a statute allot hich lead to and il ‘ 
are given, returne and canvassed for members of Congress etary } } } 
State to the same. Such lists shall be signed by the qovernor and retary prec ede 1 
latter delivered to the college of electors at the hour of t Ince ¢ onsuch As a matter of fact en vid « il vot 
t Wednesday of December. Oregon and the prepar ition lis ol ole ) cane 
Chusit will be observed that the secretary of state in Oregon is | formed by the st i otticial at t ne time, ane voc 
the canvassing whose duties are substance the same those the space single hour; and yet the 
provided that the governor is to be present at the canvass, but the | returns to see that he has correctly transferred from | en iss of 
invass itself is to be made by the secretary of state; and when he the votes to the lists of electors el tla aritl rr 
lias canvassed the votes prepare two lists the names the yet that have power the 
clectors elected and the seal the State the same. What- tion which immediately preceded the ts: 
ever powers judgment and discretion which are incident the that his tinal certiticate ashield that completely 
powerto canvass returnsand certify the result are therefore plainly any and all frand that lurks behind 
laws those States respectively. produce the final the returns the election, but they wer 
lilein his office, but “ lists of the names of the electors elected.” Therefore | impenetrable to the rays of truth. Leannot comprehend why the last 
the preparation those lists, ascertaining the names the act should more open than equal 
elected, the secretary state necessarily determines and de- essential acts which immediately preceded 
clares what persons were, the laws Oregon and the returns plies that the frand the same individual committed ent 
which has canvassed, chosen the true electorsof that State. Such stages his duty subject rules, 
lists prepared him shall signed the governor and the are immediately annexed each other; that you can 
have the seal the State thereto, and delivered act but not its 
the secretary the college electors the hour their meet- The certificate the Oregon the Sta 
ing the first Wednesday December. and signed the and the governor, 
The only certificate thus made accordance with the laws Ore- and accurate form and aceord 
ron the board canvass that State anthorized the that that Florida which this Comm 
inal determination of the State of Oreg®n is certificate No. 2, by | refused to permit to be inquired into or impeached ; and yet 
which appears that William Odell, John Cartwright, and proposed impeach and overthrow because other records 
Cronin had received the highest number votes cast said elee- election the State Oregon are produced and 
tion for persons eligible under the Constitution of the United States | tion to the regular certificate. This evidence is in my jud t cul 
appointed has been made upon the insertion both competent and pertinent the tru 
of the words “ for persons eligible.” ‘These words certainly would be facts attending the Oregon election, and [ shall vote in t ise of 
surplusage, and the certificate would true without them Oregonas [did the cases and Florida for the 
them, for read that they had been elected” would and consideration all evidence tending show which are the 
have been state the same fact form words. and lawful electoral votes that State provided the 
Persons not eligible cannot but the presence these tion the United States. 
words, persons eligible,” mere surplusage, not affecting One feature difference between the cases Florida and Lou 
form the substance the fact election Suppose the isiana and that Oregon that allegation any quarter 
words for persons have been omitted, and that the num- fraud the canvassing admitted all sid 
votes stated have been cast for Cronin and the other and contradicted nowhere that the election and free 
dates had been wholly omitted (and law requires them stated) State, and that majority more than one vote ere Cast 
been falsely stated, then according the rule laid down the people that State for Odell, 
heen without power hear evidence aliunde the certificate or to | the persons so voted and fou t high i wel ’ 
exclude the votes so false ly certified. The dee of the Communi east, was on the 7th of Nove ‘ 
sion was the that error, intentional unintentional, month, ister the United Sta 
the part of the board of canvass, no excess of no fraud | Fayette, in Ovegon. Holding erebore, ab 
however glaring could questioned redressed yet now pro under the United States, could not 
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COMMISSION. 


lered this 


‘ i t of je electors in Louisiana, I shall not 
‘ rh on tha ibject. 
Lhave1 been to comprehend the force of the argument 
‘ t of rt official classes can be held selt-executing on the 
ith of Dees vr rf l-execut Bon the Tthof November and 
the teeth the plain words the disqualification upon 
person and the upon the the State. has 
emed, however tisfactory to some minds to hold that this pro- 
nof the ¢ i 0 grows In power and changes in nature 
hin the thirty hich lie between the the 
ector and the for the performance 
that the Constitut executes itself on the 6th of “nat co but 
What was the re totam of the people of Oregon casting 
heir votes for thus holding office under the United States? 
ites that« Oth day of December at the meeting of Cartwright 
Odell ‘ he resignation of Watts as an elector for Presi- 
ad \ resident of the United States for the State of Oregon 
presented Odell and after being duly read was 
that by this resignation and the acceptance thereot a Va- 
int clectoral college was said to have been created, which 
1 er the provisit of section 5¥of the election laws of Ore- 
the 1Odell and Cartwright assumed the power to fill; that 
procecded vacancy” electing the said John 
and the being tilled the three proceeded cast 
votes ballot for Hayes and Wheeler President and Vice- 
the United States. 
views the Constitution and laws heretofore 
essed ® failure of the pr ople of Oregon to elect an eligible per- 
tothe office of 


elector did not create but that having 


ect, 1 


ctor to 


ibsolutely void; and that the 
edied aece 


nd the laws of th 


rding 


ion then arises 


d to be 


the day appointed law was requisite the 
emedied to resort to the means prescribed 


hirty-fourth section the Revised Statutes 


hor did I 


fill her electoral college 


ere has been no levislation by the State of 
Legislature any subsequent 


Section the election laws Oregon provides for vacancies 
ind the words following: 
ve hall bec vacant on the oceurring of either of the following 
the term of ho 
al i the ine t 
t 
1 oil ‘ ng tol mn inhal t of the di ‘ nty, town, or village for 
l have been « i appoluted, or within which the duties of his 
llis conviction of any inlamous ¢ ie of any offense involving av 
li isal neglect to take his oath of office, or to g or renew his official 
rte depos 311 oath or bond wit t t p cl aby law 
dex not a competent tribuna airing void clection or appoint 
None of the vacancies above described is the case now under con 
eration It is true that Mr. Watts tendered his resignation of the 
claiming have been elected the 7th Novem- 
but opposition that view the plain mandate the Con- 
ion of the United States that he should not be appointed, conse- 
ently could not resign had never held, nor any 
ict his could create vacancy such 
hold that the State Oregon had power appoint 
} W. Watts, holding then an ottice of trust and protit under the 
States, one her electors; that his attempted election was 


failure third elector has not 


the Constitution and laws the United 
State of Oregon, 


as to the rightof FE. A. Cronin, who by the 
state and governor, attested the 
been one the persons who re- 


number cast the said election for per- 


appornte d electors. 


retary 


The Governor 


state honest and true according the 


number votes stated this having been 


Cronin was 14,157; but also made known 


aliunde 


he cel 


tilicate, 


and 
greater number votes were cast for John 


rvernor Grover has been 


in this case received by the 


assailed terms unmeasured 


reprobation for issuing the certifieate which before 


ich he ha 


ited 


acon 


t 


the sixteenth section 
uticle 2 of the constitution of Oregon, which provides that— 


3 constitution the per 300 OF persons 


decision the courts the 


institutions have chietly been derived and 
the highest jurisdiction many 


his Union. Governor Grover decided, in the execution 


in him as the executive branch of the roy- 


vl to issue the certificate of elee- 


candidate tn a case like the pres 


ns held by the px under tl 
votes 
ving the unbroken current 
from which our 
1 repeated decisions of courts of 
‘ SI ile ol 
reposed 
of O that he was bon 
o the 1 hest competing 
< where the candidate who had 
votes 5 livible to be appointed ; 


received the highest number 


| 
| able me to coneur in the decision reached by him. 


the authorities and arguments which this position has been 
ports d before us. 

The very able arguments which we have heard upon this subje 
and the elaborate briefs of authorities submitted for our instructi: 
they are not adequate control the adoption the 
taken Governor Grover this case, are more than 
place his action upon high plane conscientions discretion, 
lifts him withas sound and reputable jurists have adorned 
the bench England the United States. has erred 
his decision, his error has been justitied learned and able decisio 
and reasoning which must appeal strongly the judgment 
who have considered the subject; and yet have not been able 
find under the laws Oregon conception the 
American law relating popular grounds which will 


The underlying theory our republican rule the residence 
power the ‘That minority candidates should fill 
popular election contrary our American theory, althou 
sometimes constitutional arrangements such result 
But the meaning, nevertheless, our popular simple 
clear, and vote one thousand men for and vote five 
dred men for his opponent, proves not that the majority 
that shall fill the office bat also that should not fill 
election free plainly the power the will expres 
favor condemnation, and turn out that the candidat 
receiving the majority has been ineligible the popular will 
ciently defeated without the addition defeat 
ing the person against whom they have cast their votes. 

evident mind that the statutes the various 
providing they tor the filling vacancies and sometimes 
failures elect, were all intended prevent the seating 
ity that the policy and intent our systems 
ment, both State and Federal, substance that none but thos 
represent the will the majority are hold under pop 
are running for the same and the 
cessful candidate dies the day after the election, vacancy would 
thus created, and would have some manner pro 
vided law, but the defeated candidate could gain nothing the 
death his opponent. candidate receives majority 
votes, and upon inspection turns out ineligible, the rule 
the United States statute and the statutes the States pro 
vide for the failure elect, but not seat the minority candidate. 

Therefore give effect the will the people fairly expressed 
according law the polls wou.d not willing vote seat 
minority candidate because the ineligibility his opponent, 
less the laws the State should expressly provide that, the ever 
the ineligibility the successful candidate, the person who 
received the next highest number votes should considered 
not understand that this provided for the lawsot 
Oregon that any construction her constitution this effect 
been given her courts. that there are strong 
the other way, in view of which Governor Grover can readily be wn 
derstood have felt himself believing that Mr. 
was entitled the place, and certain that his 
Cronin was one the three eligible candidates for the who 
ceived the highest number votes precisely true and sustaine 
all the facts the 

The Constitution the United States the supreme law 
land, and Governor Grover’s oath bound him sustain 
and was his duty refuse certify the fact election 
United States the when the same was dis 
prohibited the Constitution. the governor the 
represents his own person the executive branch the State 
government, and bound all respects see that the laws are 
fully and therefore consider that, having personal and 
knowledge that Watts was postmaster the United States 
was his duty refuse certify that had been duly elected 
presidential judgment that but two votes 
the State Oregon can counted, and that they are the votes 
Odell and Cartwright, electors, 


STATE OF SOUTH CAROLINA, 


the February the the State South Carolina 
was reached, there being two No. Bowen and 
Theodore Barker and his six associates, the Tilden electors, not 
having any gubernatorial certificate attached. Objections were made 
under the law both these certificates. was offered 
proven before this Commission that the free election and power 
appointment the State her electors was interfered with and 
the Army the United States the number 
men, and the employment and presence the polls 
army United States deputy marshals. 

fact which this Commission will take notice that 
the executive power the State South Carolina was wholly 
the hands Governor Chamberlain, who was himself 


date for and had law the power appointment and 
removal every oflicer election throughout the and 
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COMMISSION. 


j 7 nnder the Constitution of the United States ak would have war | conten 
: ted it that the State of Seuth Carolina was tilled with tr Ops of 
United States for months prior the which military 
until this day. The and intluence 


troops were wholly lent the support the political party 
hich Chamberlain belongs, and were aid his re-election and 
presidential electors who have obtained his 
Constitution provides that the electors shall appointed 
State; the present case offered proven this 
Commission that the actual power which influenced the appointment 
the electors was extraneous the State, and that truth and 
the result the election electors the State South Caro- 
the 7th November, was caused and controlled 
lawful presence the agents and oflicials the Government 
United that the choice was not that the State its 
ople but Federal who had neither right nor color 


Lot 


appears that the Tilden electors, Mr. Barker six associ- 

tes, did endeavor writ quo warranto dispute the election 

ven and his six associates, claiming that the board State 
had made erroneous, imperfect, false, and fraudulent state- 

ent the result the election; but the said suit now pending 


the court and undecided. They had previously made application 
supreme court the State for writ mandamus compel 

board State canvassers correct the count the 
vote the people cast the election; but pending that pro- 
the board determined and certified the persons eleeted upon 
their fraudulent and erroneous count, and after making 
court, and just before the decision thereof, they secretly and un- 
awfully adjourned defiance and contempt the authority the 
upreme court. 

This Commission ake notice the illegal and unwar- 
ranted interference Judge Bond the court the United 
States, who the most usurpation and outrage, withont 


having any jurisdiction over the subject-matte ror the persons, dis- 


charged from custody the board canvass while they were impris- 
: oned for contempt of the supreme court of the St: ite of South C: 
olina, having disregarded and disobeyed its mandates respect 


the lawful and canvass the votes cast said 
While making these remarks Senator lays 
and invites present commentary upon certain express- 


ions made the course debate the Senate two years ago 
when the question the jurisdiction and powers the two 

Congress overthe count the electoral for consid 
February 25, 1575, page 160, volume part 

Mr. President, from the the Government the year 

4 American people had managed to conduct the count of the electoral +f 
= President and Vice-President of the United States without any other than t 

4 oustitutional provision and a — » statute that had been passed during the first 
go Washington. In 1792, on the Ist of March, an act wa 


sed “relative to the election of a President and Vice-President of the United | 
tates, and d sicher the 4 officer who shall act as President in case of vaea 
oflice both of President and Vice-President.” One thing is observable in tl 


q wt of Congress, as in all acts of that period of our country’s history, that 

a ire was taken to assume no power not distinctly granted or necessarily imj \ 
: the terms of the Federal Constitution. 

q lherefore in this law (which is to be found on pages 305, 306, 307, and 308 of the 
Zl ist compilation of the Constitution, Rules, and Manual provided by the 8 


there will be found no attempt to transcend the grant of power of the Con 


as to the reception and count of the electoral votes. It provided the mu lof 
certification of the results; and it will be observed that not only w the m I 
i of the election of the electoral college confided to each State, ar id to the discretion 


of the Legislature of each State, but that the certification, the authentication of 
lectoral vote was confided wholly and unreservedly by the Constitution to t 


States. And nowhere is power given to either House of Congress to pass upon t) 
election, either the manner or the fact, of electors for President and Viece-P 
4 lent; and if the Congress of the United States, either one or both H es l 
7 issume, under the guise or pretext of telling or counting a vote, to decide the f 
a of the election of electors who are to form the college by wl ithe Pr t | 
7 Vice-President are to be chosen, then they will have tal 1 themsely 
7 thority for which I, for one, can find no warrant in this r of limited powe 


very glad that this extract from former speech has been 
thus brought attention, because aware that had been 
furnished before now members this Commission, although will 
not suggest that the object bringing now notice 
pressed and now. doctrine, however, contained 


these remarks only give renewed approval assent, 

thongh must frankly that within the two years which have 

elapsed have had better opportunity for the study ttention 
this subject, which had been denied then, and which has given 
mind information and light not obtained before. the 
time will never come when shall cling obstinately error which 


can only grow into wrong becoming willful, nor believe 
that found lack the courage retract opinion when 


one believes more than the necessity preserving the rights 
the State from invasion the authority the General Govern- 
ment, and this not necessary for now con side 

the election of electors to be the act of the States, whe yare th e sole 
judges the manner and the fact such and that 
has right interfere with such choice either wer 


will her 
duty 
ghits to be false 


lectors in fact 


I was not Ing: 
to represet 


fects in qualifying every propo 


ind decreesof cor 


every quality 


in contract mol 


sits pertorman 
to 18 
coul 


which 


known 
civilized met 


her electors and of cel 


and that other power 
miu in which is the 
powel to dex 


duty 


ered stand betwee 


interposed 
iat theeleetion of 


United States 
in favor of 
| oe control 


cial power by Jude Bond of the 
south Carolina 
ary mockery 
upon her 


that 
for by the 
titution that 


gistration of 


It is contended 


d for is that the t of e] ] hilam Me i thu 
the act the State shall the the State, and 
of a false personati Thus, wl the ea | 
- ment, legislative, judicial, and exe l e, came here before us to er 
treat hear her voice, and prove that the votes 
qi ent up here for Hayes and Wheeler under the certiticate of Governor 
were violation the constifution and laws and 
’ il people declared at t » polls, I felt it 
her compla not allow het 
was considering a case where 
“the State” had chosen her e andl was endeavoring to 
a protest against congressional interference with 1! exercise of het 
‘onstitut 1of the United 
roverniue tordnal cla 
South Carolinas appear, 
false, and that question must decided the vote 
tate rejected. 
| Again, such a proposi ion asstated by me in the debate referred to 
7 nd was ipplicable only to the admitted election of a State, Plu 
presence ot fraud and its c i ws 
pardons kings and rulers; every treaty between natio 
| upon the parties than that of Christian marriage, in which civil and 
religious obligation combine to secure ‘The sanction 
7 to be dissolved upon ae one of the parties inobtaining 
the Fraud and destroys whatever 
touches, and it ought to be hunted down and crushed whenever pos 
because fraud admitted element displaces all the 
| sonin ewhich guides men in the ordinary conduet of life or in the ac 
q } ministration of human laws and justice. 
q power o tifving her « in herow 
obstruct and interfer 
| tempt to speak for that State 1 
, and by the law der which we 
is invested with “ the same pow 
the two acting sepa 
rately 
The decision thus being imposed upon us, 
only remaining question whether shall execute that power 
: : telligently or blindly ; whether we shall receive and consider suc 
evidence the nature things will enlighten our decision 
1 whether it shall be excluded, and the false cert ites and u rp) 
people whom they falsely assume represent. 
q I will admit, whatever may he my personal iy ef on tl ubjeet 
eee | thatthe fact is not established before u by comp nt testimon 
that Mr. Barker and his six associates (the Tilden electors) 
South Carolina; and therefore shall not vote favor 
such votes being but, the other hand, the faet before 
| meas a matter of public knowledge coupled with specitie tenders of 
evidence establish it, and which must true the 
7 consideration of this case, that between the State of South Carol 
Selectors for President and Vice-President wa 
7 ee physical power! stronger than her own, and 
| enand his six associates as certified by Chan 
berlain, the governor, was not the election the State South 
Carolina and her people, but the eleetion the President 
d the official and pote il agents ol the party 
lent the great powers intrusted 
1 rd of tl Constitution, of the law, and the 
| ~The voice which comes up to us in the certificate of Bowen and] 
associates is the voice of the United States Army, of ivms of deput 
betted by the protligate abuse of 
United S es circuit court lt 
ender itsof the State 
Ise ex pre onofher will, and th 
| 
have been urged reject the vote this State the ground 
r her electors has ever been made or provided 
State, which provides that 
| It shall be the duty of the General As ibly to provir from time to 
the registration of electors. 
provide such re stration no valid election has been held in tliat 
q 


of its constit To | 


ition 


iin I to The second section of the 

titled to vote forall otlicers that are now,or hereafter may be, elected 
the people, and upon all submitted the electors 
‘ eleetion and among the se registration as a voter is not enu- 
ition could imposed ure upon the voters that 
the titution whic have just referred 

the and two provisos having 

. es and persons who are excluded from the right 


Remarks of Vir. Commissioner Iunton, 


VLORIDA, 


Lapproach the consideration the questions in- 
‘ the highest and most august in the history of the world. 
the subject-matter the suit tried. four 
people are the parties and the civilized people the world 
the 
We are totryv ac isputed pre sidential election in whit h it is allege d 
fraud and force strangled the true voice of several States of this 
are determine when two more parties have spoken for 
Which the true voice that State. the case the State 
now before us, three papers purporting certilicates 
electoral votes that State have been sent the President the 
the law they have been him opened, objected to, 
| referred to this Commission. One gives the votes of the State to | 
the other two Tilden; which 
determine how proceed and what are our powers, 
rv toc ine the law under which we are acting. 
| ‘ dL section it is provided that— } 
, | be certificates of the electoral votes 
it i f the States, as provided 
hall be n mone such certilicate or 
‘ I i ich Stute shall beso opened, (excepting 
l read by the tellers, and thereupon the 
l ms, if any. Every objection shall be | 
1 concisely, and wi ut argument, the | 
1 it least one Senator and one member of the | 
| t Lbe received. When all such ob- 
‘ or ] r from a State shall have been re- 
papers so objected to, and all pa- | 
t r with 1 objections, shall be forwith sub- 
‘ \ ) toe ler the saine, with the same | 
el rt by the two Llouses acting separately 
is vy of vote ie whether any and what votes from | 
led for by Constitution of the United States, and 
| sal ’ ed elect in such State, and may 
i 1 dep 3, and other papers, if any, as shall, 
( zla ipetent and pertinent in such con- 
| ( t he powers NOW posse ssed for this purpose | 


oft Convress 


Is73 there were two certificates and seven objections raised to t 


vote The vote that State was not 
SUL.) In 1273 the vote of Georgia was not counted because it was « 


foradead man. (Page 407.) 

The action the two Houses Congress these several 
shows that this power the opinion these Houses did 
were precedents existence when the law framing this Commissi: 
was enacted and must construing the law. But 
are the constitutional provisions this subject? 


ARTICLE ITI. 


Each State shall appoint, in such manner as the Legislature thereof may dir 
a number of electors, equal to the whole number of Senators and Representat 
to which the State may be entitled in the Con but na nator or Repres 
tive or person holding an office of trust or profit under the United Sta 
be appointed an elector. 


gress: 


te 3, 


ARTICLE XIT. 
The electors shall meet in their respective States and vote by ballot for Pr: 
dent and Vice-President, one of whom, at least, shall not be an inhabitant of 1 


same State with themselves ; they shall name in their ballots the person voted { 
as President, and in distinct ballots the person voted for as Vice-Preside nt. 
they shall make distinct lists all persons voted for President and 
sons voted foras Vice-President, and of the number of votes for each; whic h 
they shall sign and certify, and transmit sealed to the seat of Government 
the United States, directed to the President of the Senate. The President of 
Senate shall, in the nee of the Senate and House of Representatives, open 
the certiticates and ull then be connted—the person having the 

est number of votes for President shall be the President, if such number be an 
ity of the whole number of electors appointed; andif no person have such major 


pres¢ 


the votes sh: 


then from the persous having the highest numbers not exceeding three on t 

of those voted foras Pr t, the Hlouse of Representatives, shall choose imn 
ately, by ballot, the President. But in choosing the President, the votes shall 
taken by States, the representation from each State having one vote; a quoru 
this purpose shall consist of a member or members from two-thirds of the Stat 


and majority all the States shall necessary And the 
of Representatives shall 1 hoose a President whenever the right of choice s! 
devolve upon them, before the 4th day of March, next following, then the \V 
President shall act as President, as in the case of death or other constitutional 
ability of the President 

The person having the gre st number of votes as Vice-President shall 
the Vice-President, if such mimber be a majority of the whole nut rof elect 
appointed ; and if no person havea majority, then frot n thetwo highest num) 
on the list the Senate shall choose the Vice-President; a quorum for the pur 
shall consistof two-thirds of the whole number of Sen: ators, and @ majority o 


whole number shail be nece irv to a choice 


rhe Congress may determine the time of choosing the electors, and tl 
on which they shall give their votes; which day shall be the same throughout t 
United States. 


These are the const ional provisions this subject, and the: 
the power appoint given the States exercised 
such manner the Legislature may direct, and the only limitatio 
person holding trust profit under the United 
shall be appointe “dd.” 

conceded that the power appoint belongs the State, 
our power and duty under this law decide who has been 
pointed the State. The State appointed, all, the 7th 
who were duly appointed electors and which are the votes pro 
vided the Constitution. 

cannot our power into the which set 
ors uttered the true voice the State 

offered proof counsel for objectors the certificate 


or either one. If the two Houses or , 
either one has any power look into and decide these matters, then Hayes electors follows: 
that p ris conferred on this Commission, First. On December 6. 1876, being the regular law day, both the Tilden and 
| 3Co 310 decide whether any and what votes from this | Hayes electors, respectively, met and cast their votes and transmitted the sa 
ite are the votes provided for the onstitution, and how many the seat form prescribed the 
er 4) -. } e ent | law bearing on the subject, was equally complied with by each of the rival ele 
Iw t per vere duly appointed electors in this State, and shall oral colleges, unless there be a material ditf-rence between them in this respe: ; 
1 ‘ Oo view h petitions, depositions, and othe r papers, if any, | The certified lists provides i for in section 136 of the Revised Statutes were, as to 7 
now existing law competent and the Tilden electors, certified the attorney- and were, the 
, ti nD. electors, certitied by Mr. Stearns, their governor. : 
. cs ; > | All this appe ars of record; and no additional evidence is needed in respect to any 
What two Houses, either one part it. 
law was enacted the theory and concession that the Presi- Secondly. quo warranto was commenced against the Hayes electors 
dent o he Senate has no power to count the electoral vote, and that proper court of Florida on the said 6th of December, 1276, Spoeecay Ne gear i" 
votes, which eventuated in a judgment against them on January 25, 1877, a ¢ 
gape eof double returns was en ted to this Commission. mination that the Tilden electors wert eae appointed. The validity and effect b 
W Is if merely to add up and declare this judgement is determinable by the record, and no intrinsic evidence seems to by 3 
In y the appearance of two or more re- Tilden electors should give supp 
que war was server aves electors cé ‘ 
votes “are the votes provided for the Constitu- desired the other side show the entry and pendency appeal 
tion,” and “ how many and what persons were duly appointed clectors from the judgment in the quo warrant 
such State be eyes £4 examination, scrutiny, and con- | With these two possible and very slightexceptions, the whole case in this bra j 
] ti ill ; hich the t f elect vr | of it depends the record. q 
ition of facts OF CIOCLOTS Pro- | Thirdly. To show what is the common law of Florida, and to show also the q 
coded to cast { cir votes, Phe law gives the powers possessed by the construction of Florida statutes, the ‘I “ n electors de sire to place be fore the Co - 
© Houses or either one of them, and makes a legislative declara- | mission the record of a judgment of the supreme courtin that State on Smande ’ : 
the right and imposes the duty decide whether any and the relation Mr. the present governor that Sta to, 
t ~ 1} he C The | of which Mr. Stearns was ousted and Mr. Drew was admitted as governor. ‘I 
votes are the votes provi ides ry the onstitution. 18 Two judgment together with the court's opinion are matters of record and they r 
louses Congress possess this power they have been many other proofs, nor there any technical rule the mannerin this 
‘ 8 y of gross usurpation of power. Doubts arose in 1817 | missi m may inform itself concerning the law of Florida z 
M Hot D vote, and the fact of such new canvass, the casting anew of the ek ctoral votes, a 
(See House Document 13, pages formal transmission thereof thoseatof Government, perfect conformi 
1, OT, and 7 if these cases the votes of the States were | with the Constitution and laws, (except that they were subsequent in point of tit 
counted in the alternative. In 1865 the electoral votes of the eleven | to December 6, 1876,) are all matters of record and are already regularly before t 
seceded States wer ciectec } ouses i » ale Commission. 
both Houses the electoral count. Fifthly. The only matters which the Tilden electors desire lay before the Cor 
Page 229.) 1 vist the vote ol Louisiana was objected toon the ground mission by evidence actnally extrinsic, will now be stated: 
of frand, and the same was considered and counted, (Page 238.) In | he board of State eanvassers, acting on certain erronconus views when maki 


reanvass, by whichthe Hayes electors appeared te teal These authorities and re ! ed ] 
returns from the county Manatee and part of retul { ! i cert ifes 2 not the elec | vy ol ‘ P ei ‘ 
ounties, to wit: Hamilton, Jackson, and Monro« | 
so doing the said State beard acted without ju | form of the res 
ie courts in Florida decided. It was by ove I t It is further submitted t r ld be « din 
tet by law these rejections that the courts of Florida react could make these certificates « ! na y bindi ‘ 
lusions that Mr. Drew was elected governor, that the ila ‘ t the two Honses or this Com ay ' elect ly ¢ re 

evidence that in any view could be called extrinsic is bel »} could V law make a certit a et een 

- lor to establish theconclusions relied upon by the Tilden elo own citizens, but cannot give it t 34 out of tl State betwe 

copies the State canvass, and the returns from persons not her citizens. 

. Evidence that Mr. Humphreys, a Hayes elector, held oflice under t l ed 4 : 

a sixthly. Judging from the objections taken by those suppor t 8 | elect | voeante for State rigl ts, of the sti htest sect I did not, I do not 
ia id the opening and arguments here oifered in their behalf be | expect to leat i: lesson in that d rom t ho have pro 
supporters leeto 1imed it in this case. Indeed d that it used here to 

the above-mertioned appeal was taken. cover great wrong But this case these new-made 
| Chat Mr. lumphreys, one of the Hayes electors had 1 w 34 I converts to the doctrine need have no apprehen ion because the State 
‘4 United States before his appointment as an elector of Florida, through the exec e, legislative, and judicial depart 
the proof they offer tous. They say they can make good ment her State government, has labored convince and 
offer the production evidence, and they propose country that the Hayes electors are not the duly appointed elector 
minds this tribunal, allowed, that the State Florida, that State. She has done what she could thi 
«7th day of November, 1276, appointed Tilden electors, and that | wro and she relies on us to do the balance. 
they, and they alone, are “the duly appointed electors of the State.” When the Ilayves electors met and before their ve is cast tl 
would suppose, when the past action Congress this sub eleetors enced ranto proceeding nst 
and the provisions the electoral bill are considered, that there which prove was served before the vote was 
voice raised here against hearing this evidence; but the January, judgment was rendered this dec] 
was maintained counsel, and insisted here, that the Hayes ing the Hayes electors were the Tilden 
electors, having the governor’s certificate, based re- duly ted. From this there was ippeal, but 
turning board, cannot behind these rtificates inquire never been reversed. The vot was about 
whether they contain the truth are false fraudulent. same the vote for candidate for 
must conceded that there may cases which will force one was duly eleeted the other same returt board 
into the truth these electors also gave certificate 
Suppose were that these certificates are forged, will 
hardly maintained that they would present conclusive prosecuted Drew against 
£ Can a forged certificate be less powerful than a fraudulent one? | court of Florida, Mi eaims Was ousted and Mr. Di l 

Would any one desire uphold fraud any more than forgery governor 

Sec. 136. shall the duty the executive each State three lists What the laws Florida 

2 of the names of the electors of such State to be made and cer ed, and to bed ] call other « ts 1 \ ft a ions had b poral 

a red to the electors on or before the day on which they are required { pre into the law. 

vding section, to meet. (1 Mar., 1792, ¢. 8, 8. 3, v. 1, p. 240.) But it is said t the electors became f hafor sdome 

laws Florida also provide for certificates from returning the had voted before 

hoard and from the governor the electors. that under the warranto, yet that jadgment was rendered time ruct uso 

precedents (already cited) the action the two Honses and under the point which are decide and determi wil 

authorities that these certificates are conclusive. that electors has been duly appointed 

they furnish evidence the action the State the ap; The court had jurisdiction proceed judgment after 

electors not conclusive but prima facie, and that have the right according the current authorities both 
behind them ascertain whether they speak the are conntry Vhen the office shall expire before the 

Chief-Justice Whiton, Wisconsin, 792, commenting the oon 
of In The People vs. Sweetir 2 Johns., 184, court ¢ 

Hefore proceeding to state our views in regard to the law regulating t ( 3 | Ne York, in cde nyil asim rapplication, idl 

a on to an office is affected by the determination of the canvassers of t! tes cast 1 ¢ trea ‘ 41 er et 

the election held to choose the ofticer. U er our constitution, almo t all onr off 3 

elected by the people. Thus the governor is chosen, the constitution provid- | ttl \ { e effect of this deeision ay pears t1 
5 that the person having the highest number of votes for that offic ull seq it case of The Peon) Tibbe 4 botte 

& elected. But the constitution is silent as to the mode in which the el | Ilere the sa court ed such a motion f len 0 y info 

4 conducted, and the votes cast for governor shall be canvassed and the the 

dof canvassing the votes was, therefore, devolved upon the Le ey | Siered, rhe 

4 have accordingly made provision for both, and the question is, whe | | : : 9 f ‘ 

or the election, extablishes theright of a person to an ofice. It seems ‘ ty ro 

L not be the former, because by our constitution and laws it is expressly provided | > a refusal in all cases wi the , Sinual: @ % 

7 that the election by th qualified voters shall determine the question. To hold that the ‘ rt did not inte to se l to a not . 
canvass shall control would subvert the foundations upon which our government re | P os. Sw 

7 But it has been repeatedly contended in the course of this proceeding th l h , | 

q the cleetion by the clectors determines the right to tho off yet the d ion j 

© persons appointed to canvass the votes cast at the election settles finally and | @ 17 p 

completely the question the persons elected, and that, therefore, court ice Ames, delivering the opinion 

ive jurisdiction to inquire into the matter. It will bo seen that this view ot court of land, State vs. Brown, 5 J na. 

a estion, while it recognizes the principle that the clection is the foundation of 1 W t] ’ d the etions 0 of tl ‘ 

glit to the office, assumes that the canvassers have authority to decide the matter F ad 

ent occasion upon the subject of the jurisdiction of this court, as that qi on ha case. i] 

4 already been decided and the reasons for the decision given. Bearing it in mind aa eee ' 

q then, that under our constitution and laws it is the el ym to an otic und not Accordin r to the ‘ st cout in Florida had j dictio 
the canvass of the votes, which determines the right to the office, we will pro 1] to issue and try this q and t] jude t that Pile 
to inquire into the proceedings of the State canvassers by which they deter ed ; BP Ee ¢ 1 ] ei] 

Somebody must declare the will of the electors as thus expr | judgment and tle question that 

q provided for that purpose. The certificate of a board of canvassers is ¢ ce of ne to the lay of ¢ board co litted a 

sive evidence; but, in a proceeding to try the right to the is 0 | Crecvors and That wot th vernor ro 

: Jacie evidence. In such a proceeding, now regarded as a « 1 ae 1, it is cor | onit gave the said Ila tit ) il lie and th 

tent for the court behind the adjudication the The the Tilden electors were duly appointed. 

5 question is thrown open and extrinsic evidence 1s a ed to sho h was the it the State of | la did not ston } I n the d 

1 il n issue, the court will allow nothing to stand in the v bet n und the | the mandamus Governor Drew eee © office with hin den 

will put requisition all the means within its rea the State ticket, democratic Leg 

expressed will the electors, and will conform its judgment The old returnine ing secretary state 

In deciding the question as to which candidate has reccive 1 the mber + 

4 of votes cast bv the electors for a particular office, the court and j >» Ie | board wi nder mandamus came into oflice. 

hind the ascertain the intention the voters, and, when tained Under Legislature passed Jannary, 1877, 

q gave (People rs. Ferguson, 8 Cow., 102; People vs. Cook, 67, ] he 

q plo vs . Pease, 27 N. Y., 45; People rs. Love, 63 Barb., 535; Peop! Wi followe ea of the gover or, About the same tin 

; 186; People vs. Vail, 20 Wend., 12.) | it] { is passed declaring the Tilden electors were the d 


ELECTORAL 


COMMISSION. 


99% 
| 
| 
| 
| 
7 
| 
| 
q 
al 


that State Phas the State of Florida has, 

t eral departments, declared that according 

this evidence the truth shall shut our eyes and 
say will hear nothingon the subject? Weare acting under 
vhich requires todecide what persons were duly appointed elect- 
ors” Florida, and yet are urged this grave question 
favorof one set electors the certificate and that the 
board when before our eyes stands evidence which must 
itisfying to all that the other set is duly elected. They also offer to 
produce for our consideration the actual vote the State that 


revise the for decide according the laws 


Florida and the very right the proof re- 


State of Florida. She is suffering under a grievous State wrong, and 


all herdepartments has tried correct it, and now stretch- 
rout her hands to us for relief. I cannot believe this Commission 
prool) to correct this foul wrong 
has been maintained that though the Hayes electors may not 
duly appointed and though the Tilden electors may have 
idsome color authority under the governor’s certificate, they be- 
their action casting the vote the State 
was binding all persons. doctrine! 
shock the moral sense every member this Commission. 
] ill be recollected that both sets of electors, both claiming to be 
ily appointed electors Florida, met law the 
time and with the same forms cast their votes—the one for 
the other for Tilden. are told cannot inquire which 
the true set electors, because one set had the governor’s cer- 
and they were the facto electors. This seems 
entirely new application the doctrine, and common sense will an- 
ver and repudiate. Where two persons both claiming hold 
attempt discharge the duties the the same time, 


there can noclaimon the part either that facto 


One or the other is de jure, aud his acts must be respected and those 
of the other repudiated. 
doctrine the authorities this subject seems this: 
! e im the relation of parties to each othe r or to property or to the 
med the jure the same time. vs. Smith, 


Wend., 231. McIntire, 


Marshall, 206. Green vs. 


Burke, 490 
cannot that the fact that the Hayes electors acted can give va- 
theiracts when there could inquiry here unless they had 
the very question decide which the two parties act- 
had ther ht to act, and before the act of either was accomplished 
by the count here this action on the part of the Hayes electors waa 
void the court Florida. 
But the proof is also offered that one of the Hayes electors, Mr. 


held and profit under the United States 


Government the time his appointment. 


y we cannot refuse to hear this proof, 
Constitution says article section 
The « cutive power shall be vested in a President of the United States of 
America. Hesha lhiso during the term of four years, and together with 
e-President, chosen for t same term, be elected as follows: 


h manner as the Legislature thereof may direct, 
l to the whole number of Senators and Representatives 
‘ it State may be entitled in the Congress: but no Senator or Representa- 


person trust profit under the United States, shall 
right and power appoint electors not original State 


t. net one of those 


rights reserved the State the formation 


the Constitution. Without the Constitution and Union formed 


there would ive been such thing presidential electors. was 
power and seenred the each State and owed 
existence the power, then, must exercised 
contormity the compact. there limitation this right 


its exercise, this limitation inhibition must re- 
pected the exercise the right void. This power appoint 
the Constitution subject the limitation that power 
is: But Senator Representative, person hold- 
trust profit under the United States, shall ap- 
This express limitation the right ap- 
and the State does appoint any the prohibited 
void. She has under the Constitution more right 
ppoint than she would have appoint any this section 
Constitution had not been 
States can now fail refase appoint electors. 
ev decline to take part in ¢ lecting a President. 


ree eligible electors a 


pointed an elector.” 


so, then 
they appoint 
one ineligible, then she can ‘only give 
three votes for Preside nt instead of four. 

plain that the object this prohibition limitation the 
power appointment was wise. was prevent the interference 
Federal the presidential election—to make the electoral 
colleges independent the existing President and prevent him from 
himself naming his 


It has always been cousidered a wise and salutary provision wh 
should rigidly adbered to. 

the presidential count 1837 was suggested that 
postmasters had been appointed electors. committee was 
ascertain and report this matter. Felix Grundy, Henry 
and Silas Wright were members this committee part the 
ate, and the following extract from their report, submitted 
Mr. Grundy: 

The committee are opinion that the second section the second article 
Constitution, which declares that Senator Representative, person 
ing an office of trust or profit under the United States, shall be appointed 
elector,” ought to be carried, in its whole spirit, into rigid execution, in order t py 
vent officers of the General Government from bringing their oficial power to infl 
the elections President and Vice-President the United This 
the Oonstitution, it is believed, excludes and disqualifies deputy postmasters from t 
appointment of electors ; and the disqualification relates to the time of the ay 
ments, and that a resignation of the office of deputy postmaster, after his appoint 
as elector, would not entitle him to vote as elector under the Constitution. 

the debate ensuing the House Representatives upon 
report the joint committee, Mr. Francis Thomas, chairman 
House committee, said that committee came 
conclusion that they (the postmasters question) were not eligi! 
the time they were elected, and therefore the whole 
was vitiated initio.” 

These great men, considering most important that this 
should strictly adhered to, gave strong and convincing reasons 
it, and declared that the appointment such was void act; 
the relates the time appointment, and 
sequent resignation Federal office before voting electoral co! 
lege did not entitle one vote elector. Unfortunately the vote 
those ineligible electors did not affect the presidential count 
1837, and legislation followed; but the principle then declare: 
true to-day was when declared. Ever since the Wilk 
the British Parliament has been held long and 
most harmonious current decisions both this country and 
gland that the election appointment ineligible person 
void act. differ whether the next highest cand 
date elected, but know case which the ineligible can 
date was held elected. 

beg leave refer some the leading cases which this 
trine was held. 

The doctrine was held the case Searcy rs. Grow, Cal., 
where the opinion was pronounced Baldwin, J., Cope, J., and 
J., was contest for the office sheriff Sis 
you County. Grow had been returned elected the 
time the election was postmaster the town Yreka, the 
pensation which exceeded $500 perannum. The court below 
for Searcy, rnd Grow appealed. The constitution California 
vides that person holding any lucrative office under the 
States their power shall any civil office 
under this State, provided that the militia which ther 
attached annual salary, local officers and postmasters 
compensation does not exceed $500 per annum, shall not 
lucrative.” Grow was postmaster the time the election, but 
resigned the time his qualification. The Supreme Court 
mously confirmed the judgment the court below. 

the opinion Justice Baldwin says, (page 121:) 

The people case were clothed with this power choice. 
of a candidate gave him all the claim to the office which he has. His title to 
office comes from their designation of him as sheriff. But they could not desi 
or choose a man not eligible—that is, not capable of being selected. They mig 
select any man they chose, subject only to this exception: that the man they s 
lected was capable of taking what they had the power to give. Wedo not see li 


me 


Their selec 


can avail the appellant. If he was not eligible at the time the votes were ¢ gos f 
him, the election failed. We do not see how it can be assumed that by the a 
the candidate the votes which, when cast, were ineffectnal because not given fo I 
qualitied candidate, became effectual to elect him to oftice (Price vs. Baker, 41 [1 
572; Stewart vs. Hayes, 3 Chicago Legal News, 117; State vs. Giles, 1 Chand., Ww is 
112; State vs. Boal, 46 Mo., 426; § Benndere ve. Haynes, 13 Cal., 145.) 


Congress, Revised Statutes— 


131. Except case Presidential election, prior the ordinary 
as specified in sections 147 to 149 inclusive, when the offices of President and Vic 
President both become vacant, the electors of President and Vice-President s} 
appointed each State the Tuesday next after the first Monday 
ber every fourth year succeeding every election President and 
dent. 


The appointment must complete that day. 


said any sense appointment. These qnestions wer 
well considered case Rhode Island growing out the 
ment 7th November, 1876, George Corliss, 
Corliss was the date the election (the day his appointment 
Centennial commissiorer. The question his eligibility was 
mitted the governor the supreme court. 

The following history the action the 
George Corliss, (16 American Law Register, 15, 
for January, 1877,) Corliss was Centennial commissioner 
ber 1876, when the qualified voters Rhode Is] 


their votes for him for the office presidential The 


ernor, under the laws Rhode Island, submitted the 
court five questions, the answers which were guide his action 
required executive lists electors appointed. 


making the 


the fact that he became capable of taking office after they had exercised their power 


The electors must all appointed the same day under the act 


The canvass 
certificate made after are only evidence appointment, and cannot 


the matter 


and cast 


Of these 


7 


= 
a 
a 
4 
| 
| 
| 
a 
q 
q 
a 


on 


ELECTORAL COMMIS 


the third, upon the assumption that the court should answer that the 
was one trust and under the Constitution the United 
said trust and There was dissenting opinion 
one ont five answer the first question, but all agreed 
auswering the third question follows: 


sStutes 


We think the disqualification is not removed by the resignation of the office of 
trust unless the oflice is resigned before the election. The language of the Con 
stitution is that “‘no person holding an otlice of trust or protit under the United | 
States shall be appointed an electo Under our law, (General Statates 
11, sections 1 
t 
I 


and 2,) the eleetion by the people constitutes the appointment. The 
juty of the governor is to examine and count the votes, and give notice to the 
tor. Ue merely ascertains—he does not complete—the appointment. <A resig- 


ation, therefore, after the election is too late to be effectual. 


Upon reason and authority both. Humphreys, Federal officer 
the day election, could not act elector, even though re- 
signed his Federal office the 6th December, when attempted 
to vole, 

Shall then refuse hear evidence show that held Fed- 
eral office 7th November, 

the third clause third section article 

No person shall be a Senator, who shall not have attained to the age of thirty 


years, and been nine years a citizen of the United States, and who shall not, 
‘ d, be an inhabitant of that State for which he shall be chosen. 


provision claimed has never prevented person from being 
Senator who the time sworn thirty years age and 
who has then been nine years citizen the United States. 

But how different the language these two the 
rthe language “no person shall the 

itil assumes the duties that 
elect and may never become Senator. 
the last prohibition Senator, wit, who shall not 
when elected inhabitant the State for which shall 
can found where this ineligibility non-resi- 
dence date election has been remove afterward 
forever disqualified. 
with elector must not when appointed Feder: 
resignation can make him eligible. 

Suppose the State Florida had attempted appoint her two 
and two Representatives her four electors, and they had 
met, formed electoral college, and cast their votes for President and 
Vice-President, will any one maintain that votes could counted 
that could not behind the certificates ascertain these 
were her Senators and Representatives? Conld 
sworn support the Constitution, and have also sworn decide 
whi the votes the State Florida, provided for the Consti- 
the United States, decide that these Senators and Representa- 
tives bad the votes for the Constitution, hich 
terms prohibits them from being electors? 

The statement the case the answer the proposition. 

Mr. President, when consider the past action the two 
Congress, the phraseology the law under which are acting, 
the offers the authorities which have examined, have 
doubt left mind that not only our right but our duty 
hear the proof offered and decide whic certiticate contains the 
true and lawful electoral vote Florida. Any other course would 
disappoint the expectations the country, looking tous tosolve this 
other course dwarfs this high Commission into ascertain 
merely whether the four votes Florida have been correctly added 
not and whether the certificate accompanies the 
votes. This duty might well have been performed page 
either The the two Houses would not then have 
been interrupted withdrawing five members from each House, and 
Waiting for days for arrive tne most dificult decision that 
Florida had really four votes and that the who cast the 
votes had the certificate. The business the Supreme 
would not then have been entirely suspended the with- 
drawal five its associate justices, form this Commission, and 
play the réle boys primary arithmetic. No, sir, this Electoral 
Commission was designed (as the law 
any and what votes from such State are the votes provided 

the Constitution the United States, and how many and what 
persons were duly appointed electors such State.” this and 
discharge our duties under the bill and satisfy our consciences 
under the have taken, must behind these certificates 

and ascertain whether they represent the persons duly appointed 
electors, 


only Senator- 


ollieer, 


Mr. Commissioner HUNTON said: 
Mr. PRESIDENT: have reached the second State the history 
this Commission, and remains seen whether the frauds, 
forgeries, and perjuries which the certificate the returning board 


chapter | 


be P. 


when | 


} 
} 


Senator 


There much more 


bee | 


Nothing occurring subsequent can remove this 


Louisiana was sustained 
tificate the governor based returning board when 
the proof is ofte red that these certificates are founded on fraud, for- 
gery, and perjury; whether the vote Louisiana for 
Hayes when the proof offered that she voted for Tilden from 


» be uy yheld by this Commission 


cer- 


SIX nine thousand majority. 


There are features this case that distinguish from that 
Florida, and I shall address m lyse If to these points in the ho pes that 
the Commission will undertake this case arrive the vote 
without regard the governor and ean- 
board, except tar they may one character evi- 
dence as to how the State voted. 

Three papers purporting certificates the votes this State 
were tothisCommission. Thetwo are 
Hayes and Wheeler and the last for Tilden and Hendricks. 

who the two have the certificate 
Kellogg, who certified governor that the 
Haves electors were chosen according electors who 
the third certiticate have the certificate John 
Who sigus himself governor Louisiana, that they, the Tilden 
electors, were duly and legally appointed, have determine 
between these which set has been duly appointed. 

Objections have been tiled to each of these certificates, 
half of the objectors t cates Nos. l and 2 (the 
is offered to prove 


votes 


and on be- 
yeertih Hayes Votes) it 
as follow ~ 


Ter to prove tha Tilliam P. Kellogg 
Louisiaua, to the appointment of 
this Commission, is the same William P. Kellogg 
Itificate, was certitied to have been appointed one of said electors 
that Kellogg certitied his own appointment as such el 
2. That said Kellogg was governor de facto of said State during all th 
November and December, a D. 1x76 


We of 
State of 
cate 


who certifies, as governor of 


tors of that State 


the 
which certifi 
who, by said 
In other 


is now betore 


ector 


© months of 


CONSTITWTION OF LOUISIANA 
‘ArT. 117. No person shall hold or exercise at the me time more than oneoflice 
of trust or profit, except that of justice of the peace or notary public 
II 
We offer to prove that said William P. Kellogg was not duly appointed one of the 


electors of said State in A. D. i876, and that the certiticate is uutrue in fact 
To show this we offer to prove 
(1) By certitied copies of the } 


missioners of eleeti 


the 
livered by 


and sworn to by 
State 


sts made ont, signed 
and voring- place in the 


com 


each poll and d 


said commissioners to the clerk of the district court wherein said polls were estab 
lished, except in the parish of Orlea s, and in that parish delivered to the seeretary 
of state that at the election for electors in the State of Louisiaua onthe 7th day of 
November last. the said William P. Kellogg received for elector 6.300 votes less 
than were at said clection cast for each and every of the following named p on 

thatis to say: John MeEnery. RoC. Wickliffe, L Martin, BE. Poché, A. De 


Blane, W. A. Seay, R. Ge ¢ 
nes 


(Mec. 43, act 1s 


(2) In con tion with th aid lists we offer to prove that the 


returning board, which pret sthe said election onder wt ap 
proved November 20, [s72, d »fromany poll, i 
said State, nor have ntof any supervisor of regi 

en sioner of e ect qui 1 by section 26 of said act 


tumult, acts of violence, intimé lation 
wer 4+ which prevented ov tence 
to vote at i 


of three or more citizer 
d sturbance, bribery, 
fair, free, and peaceable 
voting-place 

3) We further offer to show that in many instances the supervisors of registra 
tion of the several parishes willfully and fraudulently omitted trom the 
dated statement, returned by them to the State returning board, the res 
mention of the votes a” bat certain polls 
— 4, as shown to them by the returns and pape 


entitled 


ir consol 


or voting-placcs within th 


Ito said 


returine 


vy the commissioners of m, as required by law; and that in « 
this omission the said cor d statements on their face, omit edo 
against the said Kellog vorot eachand eve iid MeEnery 
St. Martin, Poché, De Blane. Seay, Cobb, and Cross. amounting to 2,267, bu 
supervisors of rezistra 1 did as by law ree red, return to tl sai 
board, with thei: consolidated statements, the 4, papers, and returt 
them according to law from the commissioners of election at the severa 1 
voting-place somitted as aloresaid from said consolidated statements of said super 
Visors 
And that the said returning ily and frandulently neglected and re 
fused to make any canvass of ties so omitted or estima rin any 
way in their pretended determination that the said Kellogg was duly elected an 
elector at the election aforesa 
(4) We offer to show that by the consolidated statements returned to said re 
turning board by the supervisors of reg ition of the ses parishes of 
State of the result of the vot at tl everal polls or voting es within thes 
parishes respective] it aopeared that said received at said eleetion 4459 
ess votes for elector thanthe i McEnery, Wicklitfe, St. Martin, Poché, De Blaine 
Seay, Cobb, and Cross, and ¢ h aud every of them 
) We further offer to show that the said returning board will md frandu 

lently est ited and « d as votes in favor of said Kellogg 224 votes which 


were not shown to have b State, ¢ 
by any consolidated stateme v 
supervisors, nor by the stateme tally-sheets, or returns m 
missioners of election to any of said supervisors, or which were bx 
ing board. 

(6) We offer to prove that the votes cast and given at said election on the 7th 
| November last for the election of electors, as shown by the return made by the 
| commissioners of election from the several polls or voting places in said Stare, have 
| never been cor npiled nor canvass \ I never even 


nt retarned to said retu 


ut list 
Lists 


iven at any poll or voting-place in sai 
rning board by any of th rid 


fore said return 


and that the said returning boa 


pret nded to con ipile or canvass the returns made by said commissioners of elec 
tion, but that said retarning id only pretended to canvass he revarns mad 
the said supervisor (A of Isi2, section 43 Supervisor must forward Actot 
In72, section 2 Board 1 cans ass." ) 

(7) We offer to prove that the votes electors at the election of Novem 
ber 7 last at the several voting. places o i idState have neve né d 
by the governor of tho said State in presence of the secretary of state, the attorney 


4 a 
| 
q 
i 
q 
I 
q 
4 
j 
a 
q 


i i 
req 
rm ‘ 
vl 
pro 
ke 
i 
We 
ret 


‘ 

Lol 


lection; nor has he « pretended so todo. (Revised 
cel governor as afor iid, when he made, ex | 
certi sich certified that himself and 


for clecto in tive tl 
I Do B Cobb, 
! le ted the afore i } 
cast at the popular election heldint State of Loui | 
r lust, for the election of electors in said St | 
| papers ) law, by the commission- 
nb eo elk 
iil State, to the suy rs of 
pap and ballots depos | 
of the cle of the d rict ¢ 


| on the lsth day of November, A. D. Ie76, adopted and passed a preamble ar 


the returns, and previous to the 
view to 


conneci 


ption by this board of said tabu 
parties that there has been no tampering or unfa 
n therewith 


‘Very respectfully, 


tiefe al 
ALLASTY ai 


ZACHARIE 
“CHARLES CAVANAC, 

‘E URKE 

GAUTHREAUX, 
“HENRY C. BROWN, 
“FRANK McGLOIN. 


> 


I concur herein. 
SPOFFORD, 

“ Of Cou 
they, the said Wells, Anderson, Kenner, and Casanave 
pressly refused to permit any democrat, or any person 
present with said clerks and assistants while they were engaged inthe comp 
and canvass aforesaid, or to examine into the correctness of the compilk 
canvass made by said clerks and stants as aforesaid. 

And that said returning boa suance of said unlawful combination 
covuspiracy aforesaid, and for 


of ¢ aling the animus of said 
and inspiring contidence in the public mind in the integrity of their proc: 


bon 


noecrats 


Iss 


lution. as follows: 


and eve Mel Wickliffe, St. Mar- | t lreputa 1, from other States, some at the request of the Pres 
Cobb. and Cross had received more than five thousand | the lt \ es and at the request of the national executive comm 
a clect ‘ tors. wore that been ca und | the democratic party, aro present in this city, with the view to witness 
said , ta nd that aid Mel y, | ceedings of this board ia canvassing and compiling the returns of the recen 
De | ( » and ¢ shad been tl tion in this State for presidential electors, in order that the public opinion 
ra for said S thie nner directed by t country may b Las to the truth of the result and the Lairness of the mi 
by which it may have been attained ; 
‘ d whereas this board recognizes the importance which may attach tot! 
sin ate of Louisiana. in the month of Octo. | sult I lings, and that the public mind should be convinced of it 
wn P. Kellogg. J. UW. Barch. Pet weph. L. A. Shel j ti the fac ) n which it may be based: Therefore, 
vissee, O. LL. Brewste rJoffron, S. B. Packard, | That this board does hereby cordially ind request 
lluvgh J. Campbell D. J. M. A. Jewett. IL C. Dibble, | emenfrom each of the two bodies named. to be selected by themselves resper 
do J. RB G. Pukin. J. Madison Wells, Thoma to attend and bo present at the meetings of this board wi lint 
Kenner. George P. Davis. W. L. Catlin. C. C. 3 . T roof its duties under the law, in canvassing and compiling the rets 
Met ick. and otbers entered inte an unlawful and | @8eertaining and decla:img the result of said election for presidential clec 
ST wy to and wiih each other, and each to and wiih | their capacity as private citizens of eminent reputation and hich charact 
» be ilied Lreturned to the secretary of state | 48 Spectators and wiinesses of the proceedings in that behalf, of this board 
riheirp pilaton and canvass But that said returning board, being convinced that a compilation and « 
te be t ealter held tl iy of November, AD, | Of Votes given at said election for presidential clectors, made yn 
Burch, Joseph, Shel sce, Brewster, | d result in defeating the object of said conspiracy, and com, : 
of all riven and « said election for inet bye rd to certify that said McEnery Wickiiffe, St. Martin | 


Lith ada f No ber, A. D. 1876 er said 


swell known to allof said conspira it said | 
een elected at said election, but hart be deteated, 
releeted at the said returuing board assem 
eatol coverpment of said State, to pretend to 
‘ ut of votes made by the uissioners of election 
places in i niial electors, and 
itod ecretary ¢ red by an actof the 
1 Nove said returning | 
i Ai son Casanave 
i pa ican parcy, were 
| e being o vacaney in said board, which va- 
{ ‘ tid Anderson, said Kenner, and said Casa 
then there, by the election or appoint 
e oil political party than the repub rean | 
‘ Klorsen, | ev, and Casanave then and there, | 
« mition atoresaid, then and there 
for the re as assiyned by them, that | 
‘ 
Wickit 
eh ud. in pursuaneo of said n tlion and con. | 
Len lition and canvass of said election without fill 
and 
I al na preten to be in 
| r the purpose of « , and canvassing t said | 
ol com ion and conspiracy, employed persons 
rtoactast clerks aud assistants, to Davis 
r, 1 tment riminal 
1 Cath sot said 
4 erin tion of pe jury in the 
rt; the L Jewett being also ander indictment ia one | 
obtain 1 wider false pretenses; and 
$ then r indictment in a criminal ¢ of said 
l lawful com ion and « spirac iforesaid, 
iy ny ins i retur uy board, 
d cmployés, said co-conspirators, the duty of compil- 
ich wel said returning board ordered to be 


id, although thereto particularly re juested by a com 


and Cross 


electors by the 


md been at said election duly chosen, clected, and app 
aid State of Louisiana ; and in pursuance of said unlawtul « 
ion and conspiracy, did afterward, to wit, on the 20th day of 


November, A 
rules for the better execution and carryi: 


vloptand pass the following 


effect said combination and conspiracy ; that is to say : 


VIL. 
‘The returning officers, if they think it advisable. may | ito seeret session to 
consider any motion, argument, or proposition which 21 be presented tot 


any member shail have the right to call for secret session for the above pury« 


xX. 


‘That the evidence for each contested poll in any parish, when 
be laid aside until all the evidence is in from all the contested polls in th 
parishes where (here may be contests, and after the evidence is all in the ret 
ing otticers will decide the several contests in secret session; the 7 
attorneys to be allowed to submit bri 
for the returning ollicers going 
ment to be received unle 

Phat the proceedings thn 
the said Meknery, Wickhii 


TIES 
written arguments up to the time t { 
into secret session, after which no additional 
8 by special consent 

is directed to be had in secret we re prot ste a 

e, St. Martin, Poché, De Blane, Seay, Col 
bat said board thereafter proceeded and pretended to complete th 
returning board; and did perform, exceute, and carry out the mo I 
ties devolving upon said board in seeret, with close: doors, and in th 
any member of their board belonging to the democratic party ora 
ever net a member of said board net belonging to the repablican party. 

That the said Wells, Anderson. Kenner, and Casanave, acting as said returning 
board, while engaged in the compilation am! convass aforesaid, were applied to to 
permit the United States supervisors of election, duly ypomted and qualitied as 
such, to be present at and witness such compilation or canvass 

That application was made to said returning board in that behalf, as follows 


‘To the president and 


the returning board the State Louisiana: 

‘GENTLEMEN : The undersigned, of couns 
tion, duly appointed and quaiiiied as such, 
any ruling made this 20th d. y of November 
whereby they are 


for United States supervisors 


ereby except, protest, andolject to 
i6, or that hereafter may be 
prived of tho rigit of being present during the entire canva 
and compilation of the results of the elec lately held in the State of Louisiana 
wherein clectors for President and Vice-President, and members of the Fort 
balloted for, and the resuit of whieh said board are now canvass! 

“That under the fifth section of the United States act of February 28, 1871 
are ‘to be and remain where the ballot-boxes are kept all times atter the polls iar 
open, each and every voto cast said time and place sball 
the canvass of all votes polled to be wholly completed, and the proper and requi 
returns made, whether said certificate returns required 
any law of the United States, or any State, territorial, or municipal law.’ 

* That under said law of the United States, Distiict Attorney J. KR. I 
under date of October 30, 15% ive his written ofiicial opinion for the instr 
and guidance of persons holding the ofiice now held by protestants, wherein said 
| United States district attorney said: 


Congress were 


ned over to a corps of clerks, to be 


and that the democratic-conservative 
1 them, and not to detect errors an 1 


f of all other candidates but governor and electors 
ft u an clerks wilh no Check against erro 

1 ra 
cheek should be placed upon said clerks and 
he said candidates against error or dishonest action on 


ask that they permitted name three respect 
parties be accorded the privilege of being present 
tab ton is progres and of inspectin 


it! 


It cannot be doubted that the duty of the supervisors extends to the inspe 
| of the entire election from iis commencement until the decision of its result. Ii 
| the United States statutes were less explicit there still could be nodoubt of t 
| duty and authority of the supervisors to mspect and canvass every vote cast 
each and every candidate, State, parochial, and Federal, : he law of the Sia 


| neiiher provides nor allows any separation of the elect. ’ 
| Congress, &c., from the election of State and parish oftic 
} asinele election, and the power of vection vested in 


ted by the court extends to the entire election, a full 
| well become necessary to defeat frand.’ 

In which opinion the attorney-general of the State of Louisiana coincit: 

Whereupon protestants claim admittance of board toz 

n alll open sessions, with leave to areasonable number of citizens of the st 

directly interested, or their counsel, and of press reporters to attend, which wo 

furnish the best ¢ 


sien of the popular will. 


nend their rules making 


iarantee possible against the consummation of fraud and the per- 


4 
& 
ral 1a dist eof t district in w h the seat of government was lation, 1 g 
est 1. nor in tl of any of them; nor has the governor of said State ir p ‘ 
| pra q 
‘ in} as: aid, examined the returns of the commissioners of clec- | =, 7 
‘ 
ré rto pr 
t ‘ tact in 
‘ ti tie uid Kel 
‘ iN beat 
‘ iti ‘ i i ! = 
‘ ‘ cies i ‘ at 
1 
il Cat ils 
of | 4 
i i ‘ 
i il ‘ 
‘ \ i\y 
d Morris Marks, A. B 
‘ ii. ive, M 
‘ ! | 7 
‘ i ‘ rs, to cau a 
. 
ot ‘ t ‘ 1 
Irie it Li q 
‘ \ thea the factorl 
‘ tbo na ) 
eit at ‘ 4 
1 veraby sand 
turns ob sai ecu 
{ mic q 
‘ tv a ‘ 
i ol ii 
! rhe i itt 
thes io q 
‘ 
esaid, t iW 
in wri ted 
( rr to 
t ‘ i 
vy, tor nil 
q 
cleeti 
if notoriou q 
‘ sof Loui na is 
‘ male risotl 7 
I vheo 1 
1 i Title ol q 
‘ tto Mi 
i anle ret 
on, as iows— 
‘To the hone tur 1 board of the State of Louisiana q 
GENTLEMEN he undersigned, acting as counsel for the varions candidates 
1 t ike bile rvative ticket, State, national, and municipal, with re 
ihat the re 8 from various polls and parishes are inspected by this board 
vote a ced by it is merely that tor governors and electors ; 
’ dor taide of t presence of this board 
Phat allof said clerks are 
‘ t no« ‘ por 
4 or to ¢ the attention of this board to any such wrong, if any 
fal 
‘ ‘ a - 
4 


he undersigned respectfully asks that the foregoing protest be entered upon tl ind cour 


ca sas t ’ the we 
ites of the board. b 
“HENRY M.SPOFFORD ‘ to t elary « te, tl i Kellogg 
OF ¢ nsel I ( i tit t t 
tien the said M Poche 
t that said Wells ner, and Casanav acting eh retur 4] De the said 1 ( ttl acl 1 duly 
in furt 1of 14 icon el l pres Sta 
t ni i til Unit co ‘ of « by lae. frau l« ts and to 
{ be pre t il, but prove ledin ra cetot board as tid in tl 
protended compilation tid f } 
hat the said re b ard, 1 Session 4s fore for t thes Lret bo i of 
uid, to wit, on the 20th day of November, 1576, adopted the tollowing rule to | , ite. and of l 
govern their proceedings; (hat is to say St pretend f ar 
IX. ers had been ntioned 
and that said sts ird 
parte statements shall received evidence, except asa that the said 
to show that such fraud, intimidation, or other ille } and all were n ! i 
res investigation; but sreturms and aflidavits aut } Datior rt 
rs of clection, or in verilication of statements as metal ‘ 
d in evidence as prima fucie.’ cate th 
said board subsequently, while sitting aforesaid, for the purposes when, gover 
' . having become convinced that they could not, upon other than rp fore mentioned 
iy, 80 Manipu the said compilation and canvass as to cdeelare that sa Lil. 
: Kellogg, Burch, Joseph, Sheldon, Marks, Levissee, Brewster, and Jotlrion wer We further offer to prove 
7 ‘ cd electors at said election, and in further pursuance of said unlawful combi- | That Osear Joffrion was on the 7th day of November, A. D supervisor of 
7 I 1 and conspiracy, did sul sequently modify said rule, and declare and d le registration of the par 1 of Pointe Coup and that he act 1 officiated 
is such returning board wy Would receive ex idavits, under which supervisor of registration tf said el r presidentia 
a } decision of said boart over two hundred print ex parte tes electors on that day ; and that 1 st 1 mwhoeo ted ri oft elect 
eceived by said board in favor of said Kel rs 1 afi ors for said State, and on t oft De« A. 1) an elector 
ithe said MeEnery and other red ¢ arte evidence to contradict the ex | vote for Rather l t President of the | Sta t for Willia 
parte ev lence aloresaid, the said rhing board rever Lits last decision, and A. Wheeler for Vi 
q retused to receive ex parte aiiidavits in co ‘ tieuw re a L\ 
And that im pursnance of said unlawful combinatio con wy tl rid We f offer to 
% rb 1, in violation of a law of said Sta oved November 20, 192 That on the Tthd of Noveml AY). 187 A. TB. Levisse who was one of the 
isd to co le and canvass th tof votes made by the | pretended ft! of >in said ¢ t 
x ( eton ; h were before thes ne to law for ean 31g rota ford B 3 f I ‘ of tho United States and 
aforesaid in regard to the clec 1of presidential electors, but | \yj nA ler f i el 1 States, v t time « 
; that said board did, in pursyanc ud further exe tion of said combi rand | ench ce] rt ce . f cireuit court of the United i for 
piracy, Canvass and compile only the « latatements and retu made | t of isi Ww 1 off of } r profit, ar t tu r the Go 
to tin iby the sup rvi of ation of the wi sof said St rl it of 
\nd that said returning board, in pursiwance ar rexecution of said unlaw 
mibination and did knowit ind fraudulently refuse Ve further offer to p 
pile and canvass the votes iven to. said election in than | That on the } r. A. 187 IL. Brew »>waso of ‘ 
ty parishes of said State, as was shown and apn Uby and upon the consol pretended el] | 1 « of electors of t s of Lo 
dat | statement and rer nu ude to them by said rvisors of said parishes and who in said col! CAVE or I i fo tot the 
that said returning board did, in said canvass and compilation, count and | United States and for V er for Vice { St 
‘ foundation for their determination in the premises fvotes | was at the time of such elec 1 holding ane of protit 
“ i had not been reta ned aud certitied to them cither by the commi ers of | trust under the G of t { i Sta to wil, t ‘ ‘ urve 
7 elvelion in said State or by the supervisers of registration in said St. veneral of the laud « f a Loui ‘ 
i members of id board, then and there well knowing that they hac 
wity to esti te the same for the pr tforesaisl Vi. 
And that said returning beard, in farther pursua l t | We further offer to prove— 
e i mbination and con racy, knowingly, wilifuily, i TH ee That on the 7th day of November, 187 Morris Marks, « of the pretended 
, ihe a certificate and return to the s tary of state that said KX ) », | electors, who in said college of electors cast a vote for Ru rford B. Hayes 
a eld } L und Joilrion had received majorities of Pre lent of the United States and a vote for William A. W ler { \ 
tie | t ovember 7. lete. for pi lential elect dent of the United States. w ever since has been and no I lin 1 
q ‘ t rt w said McEnery, Wiekliff, St. Martin, | cising the office of district " tieial d t of sa 
av, Cobb. and Cross had r ities of all 1 \ t i receiving the salary by law 
q i i r presidential clectors, and were d ily elected as the presidential | 
‘ 
\l nmaking sa rtifi e, and re ¢ 
t ‘not } mi the «th enrii 1, who 
re I ctors rin fo 
hentheyy 1 
j nd t! 1} es for i L vote for i 1A Wh 
and ti th etl fol at ‘ 
1 j i titutioirandl that 82 mer 4 of the board of 
by Lhe Menwvers of said ret | 
nly iz as 0 of th of d ta lum of 
1 i ANU CRECULION OF, } 
id to bot 1 ottices | ud | i th th 
4 1 1 t f nds t both beine « 
to | i and that 1B 1 ever since t ith ad ‘ 
q Ch DO ai msred, lar 
to wit: rece) eu ents thereol 
ilated statement, as made and returned to i board, showed that of Vill J 
1c 5 the nal ¢ ( n t 
ry received 647 ife receives St. Martin receive vot | 
Bil Poché received G4 ane re i Seay received 647 Pp yla re ¢ by said return 
Cobb 647, said Cross Kelloge received 
} andl compilation of votes i for pres I il ors 
said Burchreccived none, said Brewster f 
Marks received 2, said Leviss “tals 
board alt ery 3 of reg ratl were dul elore aid 
tt I 
wi 4 il i 
said S received 469, said Cobb receive ; 
that said Kelloge received hore x 
sheldon received 120, 8 ‘ er 
ter received 180, 5 o offered to receive a 
for cry said cons and pretend That they agreed and did follows, votes never cast forany elector 
affidavits, purport to] en mate and sworn to by Sam 
j | t ink Denon. aud 1 Collins, they, the said mombers of said | In the first place there seems t >be some confusion as to what ele 
ining board, then and there, led H 


ivits were | tion laws were in foree in Louisiana on the day of election, and [desire 


and that no sa 


able judge their cond 


davits. And that 
pursuance and execu 
in their pretend 


bination and conspiracy, | 
zal votes given said there was gener the State which 


said provided for all elections, 
1870 the laws Loui 

ters 


somber 
Novem! 


ntothem by 


ssion 


vo heads, « rchap- 
lseparate One provided for State 
and the other for presidential elections. 

1872, November act was passed the subject 
State 


l cast by 
fully, aud fraudal 


1 to count 


presidential elections, the seventy-first section which 


tall « rs on the eubject of election laws be, and the same a 


said election f pi 


then and there, well knowing t! 
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‘ and forge EE oh) persons were in existence as purported to make , 
a members of said returning board, acting as said | 
/ tien of said unlawiul com 
7 3 and co ipiati nof tho J 
the 7th day for pres including State and presidential. 
or nisiana. as sh the { ments, } jana were revised, and the election law of 
q riding to law by the coinniismmmers of election presidin 
clection at the several polls and voting-places in said S 
7 tly, and without any authority of law whatever, excluded and | 
I EE and estimat or compile or canvass votes given at said election | 
: ctors, as follows, which papers, statements, and retur v before them, | 
and which it was theirduty by law to compile and canvass, that is tosav: for said 
: John Mi Enery, 10,2-0; for said R. C. Wickliffe, 10,293; for said L. St. Martin in these words: 
1025) for sail F. P Poché, 10,2-0; for. il A. De Blane, 10,259; for said W.A S 71. Beit further ¢ ted de. That this act shall take effect from and ter 
Wy, 10,201; for said R. A. Cobb, 10,261; for said K. A. Cross, 10,231; they, the | i¢g  eeeee—C“(t;wssSCL 
i] mombe ¢ | its passage, and tha 
members said board, then and there, well knowing that repealed 
q aid votes which they neglected and refused to canvass and compile had been | > hahaa 6 mheor 90. 1272 
duly and legally cist at dential electors by legal voters of : 1: 


were repealed, and left the act the only election law Lou- 
i 
lowing provisions will found this law 
1. Re it enacted hy the senate and house of representatives of the State of 
I nal ral assembly ened, That all elections for State, parish, and 
! tt G ral As ind tor members of Con 
in Novem and said electi hall be 
t beleeti Phey shall be held in the manner and form and subject to 
t thon fter pr ibed, and in ne other 
furth vacted, Pha sons, to be elected by the senate 
f " " parti shall be 1 ing oflicers for all elections in the 
‘ or om shall consti a quorum, and have power to make the 
I f all elect s. In eof any vacaney by death, resignation, or otherwise, 
by of t ard, then Vacane) ll be tilled by the residue of the board 
‘ ur ot rs th turning ollicers shall, alter each clection, before enter- 
i re es, ta ind subscribe to the following oath before a judge of the 
‘ a teourt 
LA do solemnly swear (or affirm) that I will faithfully and diligently per 
form the dutics of a returning oflicer as prescribed by law; that I will carefully 
! tl ‘ vi le the statements of the votes, and make a true and 
correct t! tion help me God’ 
clo the election said returning officers shall meet 
i « statement of votes made by the comimis- 
* i i returns of the election to the secretary of state. They 
con returns have been compiled Phe presiding 
inthe presence of the said returning oflicers, 
the state rs of election, and the said returning officers 
i s and compile the returns of the election in 
‘ es f ns they shall tile in the oflice of the secretary of 
copy tt make pu «lamation, by printing in the offi 
ind ch « r newspapers y deem proper, declaring the 
‘ fallp ‘ nd oflicers voted for, the nur rof votes foreach person, and 
sol the persons who have been duly and lawfully elected. The returns of 
tion thus made and promulgated shall be prima facie evidence in all courts of 
tnd before all civil officers, until set aside after cont-st according to law, of the 
fany person named thereinto hold and exercise the office to which he shall by such 
’ ra be declared el-cted. The governor shall, within thirty days thereafter, issue 
< issions to all officers thus declared elected, who are required by law to be com- 
ed 
8. Be it further ¢ fc, That in such canvass and compilation the re- 
t officers shall « the following order: They shall compile first the 
ela is f ull polls or voting-places at which there shall have been a fair, 
free (| peaceable registration and election. Whenever, from any poll or voting- 
pla there shall be received the statement of any supervisor of registration or 
commissioner of cleetion, in form as required by section 26 of this act, on affidavit 
of ree or more citizens, of any riot, tumult, acts of violence, intimidation, armed 
disturbance, bribery, or corrupt influences, which prevented, or tended to prevent, 
‘ peaceable vote of all qualified electors entitled to vote at such poll 
or ce, such returning officers shall not canvass, count, or compile the 
vetoes from such poll or voting place until the statements from all 
polls or voting places shall have been canvassed and compiled. The return. 
cers shall then proceed to investigate the statements cf riot, tumult, acts of 
intimidation, armed disturbance, bribery, or corrupt intluences at any 
) poll, or voting place nd if from the evidence of such statement they shall be 
con eod that such riot, tumult, acts of violence, intimidation, armed disturbaneec, 
or corrupt intflucnees, did not materially interfere with th» purity aud 
fr of the election at such poll or voting place, or did not prevent a sutlicient 
] al 8 thereat from registering or voting to materially change 
tot the election, then L not otherwise, said returning oflicers shall can- 
1 compile the vote of ch poll or voting-place with those previously can 
compiled; but if said returning-oflicers shall not be fully satistied thereof, 
l their to examine further testimony in regard thereto, and to this 
end t hall bh send for persons aod papers. If, after such examina- 
t t 1 reta s shall be convinced that sail riot. tumult, acts of 
vielenee, intim on, armed disturbance, bribery, or corrupt influences did ma- | 
terially int re with the purity and freedom of the election at such poll or voting 


| il prevent a sufficient number of the qualified clectors thereat from 
registering and voting to materially chance the result of the clection, then the said 
rm ning officers shall not canvass or compile the statement of the votes of such 
poll or voting place, but shall exclade it from their returns: Provided, That any 
interested in said election by reason of being a candidate for office shall be 
allowed a hearing before said returning officers upon making application within the 
time allowed for the forwarding of the returns of said election 


the first offered prove that this canvassing board was 
not legal should have consisted tive whereas they offer 
prove that only consisted four, That these four persistently re- 
tused the board and give the democrats said 
board, and that such refusal was for the purpose concealing from 
opposite party the fraudulent acts said board which they gave 
the returns to the Haves electors. 

The general doctrine seems that when publie 
nature certain number the authority cannot 
exercised less than the number, and although quorum 
shall consist all the must the oppor- 
tunity attend they 

This especially true when the board consist the represent- 
atives the different political parties only one repre- 
sented inan incomplete board. 

This question was well considered 

The case directly point the proposition submitted, and the 
court, in ifs Opinion, Says: 


is been dele 


the case Wentworth rs. 


Even if the stati goes no further than the common-law rule, a report signed 


1 1 ity, under the circumstances of this case, would have been good. Ac 
cording to the case of Grindley et al. vs. Barker, 1 B. & P., 228, before cited, it 
i | been deemed to be the report of the whole. The real point of the 
‘ 4 at at the ti when the report was signed there was a vacancy in 
t of missioners caused by the removal of the chairman from the county; 
" 1 doctrine that in case there be a vacancy in the board the remaining 
. tact seer to be unquestionable. (Palmer vs. Conway, 22 N. H., 


Phe question here, then, is whether this doctrine applies where, at the time the 
‘ ecurred 1 ed | « but to reduce to writing and make 
{ id i etermined by the whole board, 

Int ‘ ( Vets cited, it is held that as there were not three 


members of the board in office at the time, there was no such board as the st 
requires, and therefore there could be no action of the majority. 

In that case a report laying out a highway had been recor 
board, and a hearing notified, and before the time appointed one of the « 
but the others went on with the hearing and made several cha 
the report, and upon the report being again recommitted, the two « 
sioners made farther changes, and the report, upon full consideration, was set a 
for want of authority in those commissioners to act. 


atute 


itted to the 


sioners died 


SATE 


Reference also made Pell Barb., 500; 
Co. vs. Ark., 320; People vs. Coghill, Cal., 361. 


desire this point also refer able opinion 
this question Justice MILLER, member this 
mission, Which has been furnished Mr. Representative 
will found Woolworth’s Cireuit Court Report, 175, and 
pronounced the case Schenck rs. Peay. 


Mr. Justice 


| Says: 


We understand it to be well settled that where authority of this kind is conf: 
on three or more persons, in order to make its exercise valid, all must be pres: 
and participate, or have an opportunity to participate, inthe proceedings. alt 
some may dissent from the action determined on, The action of two out of 1 
commissioners, to all of whom was contided a power to be exercised, can 
upheld when the third party took no part in the transaction and was igno 
what was done, gave no implied consent to the action of the others, and was nm 
consulted by them nor had any opportunity to exert his lecitimate influence: 
determination of the course to be pursued. Such is the uncontradicted co 
the authorities, so faras we are advised, where the power conferring the aut 
has not prescribed a different rule. (2 Kent's Commentaries, 243, note a, 63 i 
authorities cited there, note b; Commonwealth vs. Canal Commissioners, 9 Wait 


466; Green vs. Miller, 6 Johnson, 39; Kirk vs. Ball, 12 Eng L. & E., 385; Cro 
vx. Crane, 21 Wendell, 211; Doughtery vs. Hope, 1 Comstock, 79, 252; ib., 3 Dy 
252, 259.) 


The case before goes even beyond this, for, according the statement 
bill, there never was a board of commissioners in existence until after the pri 
ings in regard to his title were completed. The law required three commis» 
A less number was not a board and could do nothing. The third commissioner { 
Arkansas, although nominated and contirmed, did not qualify or enter upon t 
duties of his oflice until after the sale of the lots to the defendants. There 1 
therefore, no bourd of commissioners in existence authorized to axsess the tax, to re 
the money, or tosell the property. If Congress had intended to confide these Vinportint 
Junctions to two persons, it would not have required the appointment of the third. If 
it had been willing that two out of the three should act, the statute could easily hav 
made provision for that contingency, 0s has since been done by the act of 1565. 


This reasoning seems perfectly conclusive, and for granted 
will satisfy the mind least one this Commission that this 
board four had right canvass the Louisiana returns, and that 
their determination amounts nothing—absolutely nothing. 

But this not all. the law above quoted, the third 
section the order observed the said returning officers 
laid down. They shall compile tirst the statements from 
polls where the election was and mere 


addition summarizing the results each poll, and shall 
through the entire list polls the State, unless 


|} town in which during the time of reg 


there shall received from some poll polls statement required 
section 26, and then these last polls are not canvassed 
all the others are 
Sec. £6. Beit further enacted, dc 


That any parish, inet, ward, city, 
istration, or revision of registration, or ou an 
day of election, there shall be any riot, tumult, acts of violence, intimidation, 
bribery corrupt influences, any place within said parish, 
near any poll voting-place, place registration revision registration 
which riot, tumult, acts of violence, intimidation, and disturbance, bribery, or « 
rupt influences shail prevent, or tend to prevent, a fair, free, peaceable, and tull 
vote all the qualified electors said parish, ward, city, 
be the duty of the commissioners of election, if such riot, tumult, acts of violen 
intimidation, and disturbance, bribery, or corrupt influences occur on the day of 
election, the supervision registration the parish, they occur during 
time of registration, or revision of registration, to make in duplicate and under eat 
a clear and full statement of a‘l the facts relating thereto and of the effect produced 
by such riot, tumult, acts of violence, intimidation, and disturbances, bribery or 
corrupt inthuences in preventing a fair, free, peaceable, and fullregistration or el 
tion, and the number qualified voters deterred such riots, tumult, acts 
violence, intimidation, and disturbance, bribery, or corrupt influences, from reg 
tering or voting, which statement shall also be corroborated under oath by three rv 
apectable citizens, qualified electors of the parish. When such statement is made 
by a commissioner of election or a supervisor of registration, he shall forward it in 
duplicate to the supervisor of registration of the parish, if in the city of New ©: 
leans to the secretary of state, one copy of which, if made to the supervisor of reg 


| istration, shall be forwarded by him to the returning ofiicers provided for in section 


two of this xct, when he makes the returns of election in his parish. His copy of 
said statement shall annexed his returns elections, paste, wax, 
some adhesive substance, that the same can be kept. together, and the other copy 
the supervisor registration shall deliver clerk the court his parish 
the use of the district attorney. 

Now, unless this twenty-sixth section complied with and the 
fidavit therein prescribed made within twenty-four hours after the 
election and shall accompany the returns from the polls attached 
the certificate, the returning officers are absolutely without jurisdic- 
tion inquire into any alleged riot, tumult, acts 
offered proved that the returning officers did inquire into and 
throw out polls when such the and 
that thus throwing out polls and parishes, the majority for the Til- 
den was overcome and majority made toappear for the Hayes 
electors. must act this offer prove motion admit the 
evidence the proof would come the offer. this so, 
then the returning ofticers—granting for the sake the 
that they had the right proceed without filling the board—pro- 
ceeded without jurisdiction and had more right throw 
ishes than any other persons had act the the offer 


proof made good, these returning officers did not commit er- 
ror judgment matter committed their discretion, but pro- 
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ceeded without jurisdiction and were mere usurpers. alleged 
the offers proof that provided for the twenty-sixth 
section did not accompany the returns from the polls, but were sup- 
were made persons who knew nothing about the facts they 
were swearing to; that fraud and perjury were resorted 
these returning chance pretext for throwing out these re- 
turns. 
confirm view the powers and duties these returning 
ander the third and twenty-sixth sections, quote from 
report House committee dated February and signed 
Hoar, William Wheeler, and Frye. 

After quoting said sections the report proceeds 

Upon this statute are clearly opinion that the returning board had right 
' anytaing except to canvass 4 nd compile the returns which were lawfully made to 
them by the local officers, except in cases where they were accompanicd by the certificate 

the supervisor or commissioner provi led in the third section. In such cases the 
ist sentence of that section shows that it was expected that they would ordinarily 
exercise the grave and delicate duty of investigating charges of riot, tumult, 
bribery or corruption, on a hearing of the parties interested in the office. Tt never 

iid have been meant that this beard of its own netion, sitting in New Orleans 
it adistance from the place of voting, and without notice, could decide the rights 

persons claming to be elected. 


This the powers the returning board Lon- 
isiana has been acquiesced both Houses Congress, and the 
electoral vote Louisiana cast was rejected the 
rent action the Senate and House Representatives, because the 
laws said State had not been complied with the canvass and 
return the votes cast for the appointment the 
pages Compilation Proceedings Counting the Elect- 
oral Votes. 

the votes actually cast the late election for appointment 
electors Louisiana, the received majorities rang 
ing from 5,300 8,990; the face the returns made the 
supervisors registration the board returning their 
majorities ranged 6,405, but the and the return 
made the returning majorities were favor 
the republican electors, ranging 3,437 produce this 
result, sixty-nine polls were rejected, embracing twenty-two parishes 

believed that single instance did the returning officers 
have this foundation laid for inquiring into the re- 
turns from any This board was special jurisdiction, and 
its action, according well-settled principles, must show its face 

Thatcher vs. Powell, Wheaton, 119, the court, Marshall, 
J., 

In summary proceedings, when a court exercises an extraordinary power under 
ispecial statute prescribing its course, we think that Course ought to be exactly 

erved, and those facts especially which give jurisdiction ought to appear in 

rder toshow that its proceedings are quoram judice. Without this act of assembly 
the order for sale would have been totally void. This act gives the power only on 
a report to be made by the sheriff. This report gives the court jurisdiction, and 
Without it the court is as powerless as if the act had never passed. (Walker vs. 


rner, 9 Wheat., 541; Atkins vs. Brewer, 3 Cowen, 306; 2 Lord Ray mond, 1144.) 


returning boards future elections, instead the people, the 


New Orleans long after the time that section, 


power to elect a President. 

This question that does not concern the people Louisiana 
alone. It affects the political destiny of the whole American people 
Thirty-seven States besides are looking our action and 
are interested our returning board can cheat 
that State her vote, the same fate may await any other State 


this Union. 


have endeavored show that this board returning officers had 


right act because did not consist the statutory number and 
because they refused fill the vacancy from that em- 
powered act they had jurisdiction throw parishes, and 
that their action was mere usurpation. addition all this, 
proposed prove that this board was corrupt, that its was 
that they proceeded upon forged papers and aftidavits 
knowing them forged, that they encouraged and promoted per- 
jury forgery theircriminal attempt torob the State her true 
electoral vote, that they offered sell their services one the 
political parties contending for the vote. That this and 
most wicked conduct the returning reflects flood light 
their refusal fill the the board with political op- 
ponent, who would haveexposed and denounced their conduet the 
spot and prevented the consummation their hellish 
also reflects light their assumption jurisdiction throw out 


| ized theappointment in place of Levissee and Brewster, a 


parishes when the law under which they were acting they had 


such jurisdiction. 


nable conspiracy cheat the people this State out their vote and 
elect President against the wishes the people the most dis- 
reputable and fraudulent means. This, State where the 
whole election machinery was the hands republicans, and 
not the remotest chance given their use unfair meaus 
the State they had been disposed use them. Now, how 
shall discharge our duty under this shut our eyes 
acts fraud, perjury, and forgery, which the votes 
this State have been certified for Hayes? Can say the Hayes 
votes are the true votes the State and such are provided for 


| duly documented as belonging to Spanish subjects 
altogether the offer proof shows that there was dam- 


But they also offer prove that the pretended electors who 
cast their votes for Hayes, wit, Levissee and Brewster, 
were holding oftices of trust and profit under the United States when 
they were appointed. They did not attend the meeting first, and 
were elected the others fill the not repeat here 
the remarks made this the Florida case. They 
mend themselves judgment the more them. 
only add few remarks peculiarly applicable this case. 
It seems that these two persons felt that they had not been legally ap 
pointed, and that the Constitution prohibited their appoiutment. 
They therefore failed attend, and the college proceeded the 
vacancies caused their failure Lam right that the 
only election law foree Louisiana the law 1872, which 
pealed all other acts the then there law 
of that State which provides for filling these vacancies in that way. 
The only provision the subject tilling vacancies will found 
the twenty-fourth section, follows: 

Sec. 24. Be it further enacted, dc., That all elections to be held in this St 
fill any vacancies shall be conducted and managed, and returns thereof 
made, in the same manner as is provided for general elections 


ill be 


This is a prov ision to fill vacancies by a popular election and con 
fers no power on the board to fill vacancies, 

Nor does any law Congress confer this power. 
ions this subject will found the 
vised 


All the provis 


followin r sections of re 


Sec. 133. Each State may, by law, provide for the ling of any vacane whieh 
may occur in its college of electors when such college meets to give its electoral 
vote 

Sec. 134. Whenever any State bas held an election for the purpose of choosing 
electors, and has failed to make a choice on the day prescribed by law, the electors 
may be appointed ou a subsequent day, in such a manner as the Legislature of such 


State may direct. 


beg leave conclude what have say this quot 
ing from the brilliant and able speech Matt. 
After quoting the sections from revised statutes above says: 


Two cases are here provided for: one, the case of a vacancy occurring after the 


clection; the other, a failure to make an election Waiving at present the quest " 
whether as between two candidates, the one receiving the greater nu erof votes 
being ineligible, his opponent is elected, in virtue of a smaller 1 oft il 
votes, and assuming that he is not, then it is unqu ionable t tt ‘ 1 is 
void. 

In the case of the contested seat in the Senate between Vance rs. Abbott from 
North Carolina, there was a very full discussion upon this subject Vanee, who 
received the Lirgest number of votes, was ineligible under the fourteenth amend 


who received the next highest number of 
Phe Senate decided that Abbott was not 
that the State had failed to make anu 


ment to the Constitution, and Abbott 
votes and was eligible, claimed the seat 
entitled to the seat, and, of course 
Senator. 

The Constitution of the United States, article 2. section 1 
to appoint an elector, but provides that no per 
under the United States shall b 

This prevision of the Constitut 


cleetion of 


authori 


on holding an oftice of trust or profit 


rea each State 


appointed 
ion applied to the ease in hand is this: The State 


of Louisiana may appoint eight electors; but A. B. Levissee and O Il. brewster 
shall not be appointed Hence any attempt to appoint Levissee and Brewster is 
unconstitutional and void. And hence it follows that the State appointed but six 
electors; in other words, they failed to elect the full number to which the State 


wasentitled. ‘This is the case provided for by the last section quoted from the Ke 
vised Statutes of Congress, which deciares that the Stare may by law provide for 
subsequent appointment. If the act of 1862 was not in force, the only pr 
in relation to filling such a vacancy was by a subsequent popular election (Elec 
tion law of 1872, section If the act of Is6¢ was in force, it only provided for 
filing a vacancy oceurrin fter the officer had been elected So then whether 
the act of 1268 was or was not in force, there was no law of the State which author 


to whom there 


had been 
a failure to elect 

And therefore, in any event, two of the votes giv 
be rejected, 

The case of the United States vs. The Armisted 
this point. The court say it is argued 


en by the Hayes electors muat 
15 Peters, 518, is in 
that the ship and cargo and negroes were 
and this court has no right to 
that full faith and credit is to be given to them, and 


structive on 


look behind these documents 


that thev are to be held conelusive evidence in this cause, even although it should 
| be established by the most satisfactory proofs that they have been obtained by t! 
grossest frauds and impositions upon the constituted authorities of Spain lo 


| are to be deemed prima fac ¢ evidence 


the Constitution the face these facts offered Heaven 


forbid that this Commission shall its action legalize and 
these outrageous acts, and make fraud respectable and potent 
shaping the political destinies the American people. 

Under pretense that cannot interfere with State action, for 
sake not let inflict this grievous wrong the already down- 
trodden people that State. Let not our action make these 


despicable and corrupt returning ofticers power the land, and give ulate their rights and duties and intercourse than the doctrine that thy 


this argument we can in no wise assent Phere is nothing 
tilies or sustains the argument. We do not here 
there has been any connivafice in th 
nial authorities or subordinate ottice 


inthe treaty which 

with the point whether 
is illegal traffic on the part of any the eolo 
rs of Cuba 


medale 


becarse 


inour view, such an ex 
amination is unnecessary, and ought not to be pursued unless it were indispensa 
ble to public justice, although it has been strongly pressed at the bar What we 


proceed upon is this: that although public documents of the Government ac 
pany property found on board of the private ships of a forcig 
of the facts whi to state. yet 
they are always open to be impugned for fraud: and whether that fraud be in the 
original obtaining of these documents, or juent fraudulent and illegal 
use of them, when once it is satisfactorily established, it overthrows all their sane 

tity and destroys them as proof Fraud will vitiate any, even the most solemn, tras 

actions; ind an asserted title to property founded upon it ia utterly void Phe very 


bation 


h they propose 


in the subseq 


| language of the ninth article of the treaty of 1795 requires the proprietor to make 
due and sufficient proof of his propetry 

; ‘And how can that proof be deemed cither due or sufficient, which is but a « 

| nected and stained tissue of fraud?) This is not a mere rule of municipal 

{ dence. Nothing is more clear in the law of nations as an established t 
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Mir. ( ‘ ad t ‘ es of Florida 
and I ti es ve been ven for il 8 
3 (OTM ifo. ie if per 
iclectors s req ‘ tof the law and 
) i oath have been met | Ladecislo that this Co ss 
ne nd ‘ el ee! tes, basedl on thre 
tes board the proof was that 
State pover had declared 
tes were illegal and void: that 
lature | ppointed Tilden electors, 
In | ) have been riven to Haves on 
ground conel effect certificate based 
board, notwithstanding the evidence was 
| offered il these certiiicates were e result of a most 


conspiracy count the vote for that counsel was 


ready prove that the certificates were procured perjury and 
{ that the tu r board if! illy discarded many thousand 
votes « tforthe Tilden electors, wi hout even the colorof authority; 
that the board offered to sell the 1 State to one of the 


eight ma- 


escribe d by her Legis- 


political parties; that the State had 


ctors in the mode p 


eves to these monstrous facts and decided that they must count ac- 
cates and that the 


, Were yet powerless to examine 


Commission 


certit representing the 


powers of the 


into and cor- 


reet these gross wrongs, In deciding what persons are duly appointed 
These decisions must shock the mindsof the 

profession the American citizens for 
titution forgery, and perjury can 


ruordians of the 


In this ease of Yregon thet echnical advant izes seem to be on the 
Vilden side of the cause, and Tam curious to se 
potential that dire 
votes were cast for Odel 


whethei they are as 


tion as the 
, Watts, 
One of these, Mr. Watts, v 
ter, and the governor, acting unde! 
certificate required 

Cronin, the last 


On December ¢ 


having possession them. 
according the offer proof, Cronin proposed 
act with Odell and Cartwright in formation of electoral college, They 
then proceeded act alone; filled the vacancies the 
appointment Miller and Parker, cast two votes for Hayes and 
one for Odell and Cartwright proceeded themselves 
fill the vacaney caused by resignation of Watts by 
Watts, and ea 

are the vot 
electors the strict 
nd Louisiana be applied to Oregon, 


recognived the constit 


the election 


ihe three votes for Hayes. 


who are the duly appointed 
echnical rule applied to Florida 
en the vote of the ronin college 


must the 


tional vote of Gregon. 


election law, provided 
S The coun v clerl mediately after making the abstra the votes 
vin his« t ke acopy of ct labstract insmit it by 
to the secreta of state tot eato vernment rad if ar 
a9 f Stat ter ft t mie f Con 
tricta ti r facert tte of election tothe 
f m! f rotes.a haila t mat leclaring 
f »% In case there ill be no « ce, by reason of any two 
‘ mequal and the ve s for eitueref such 
‘ the governor by pro ! ‘ ew clection (Lo fill said offices 
SEC. ¢ Ihe votes for the el 38 ven, receiv urned, and ca 
\ t! ive re ned 1 cany et for rs of Congré 
f state oh pr et l s of the ¢ elected, and affix 
t} f thes te the saw Such lista be signed by tt vernor and se« 
reta vl byt Lit d vered to t lege of electors at tl hour of their 
s fb ) 
Thesc OV ! ve the governor and secretary of state the re- 
] 


and Cronin will found comply strictly with the 


shut their 
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above provisions law. The secretary state 
rovernor did canvass the votes accordil r to sect 
pare ty » lists of the persons elected and affix 
une, and the 

lil L by etl 


rovernor and secretary 
60, aod all this will the 
certiliceate attested by the secretary of state, which accompa 
Cronin 


It seems to me there 


ore that the votes in the Cronin certif ¢ 
cording the ruling the majority Florida and 

the constitutional votes Oregon. Ifthe ruling Florida and 
isiana was right, demand the hands the majority 
mission a similar ruling in t! ‘ase. But, I doy 


lis Oregon ¢ 


I do not believe it 


not believe are discharging our duty the 
ind to the law er iy this Commission in refusing to hear: ‘ 
io determine the tutional and duly appointed elector 
State. L believe that the State of Oregon by a decided, thong 
large majority, voted Hayes, and not 
t of her vot ist for Tilden I shall not, therefore, maintain t 
the vote cast the Cronin college the vote 
‘ Ie 


the governor in giving a certificate of election to Cronin inste 
Watts, who concession was the day 
J think the governor was ut 


‘ 
Phe votes ca if 


id by his cath to refuse 
were absolute nullities, and 
authorities these vot 
Vatts were thrown away—considered not given 

next lhicche 

ted, 

While feel would not proper give one vote 
the oath have taken member this Commission 
from giving more than two the three votes 


‘ [Ss 


Was eres 


Vit as by concession a Federal officer on the day of clect 
and was ineligible, could not appointed. See authorities cited 
Florida Odell, and Cartwright all 


and acknowledged this ineligibility 


cnation and its acee) 
ance. The other two once procecded the vacancy 
will not repeat the made attempted the 
but content myself wilh referring tosome the 


most which are familiar the members this Comi 
Clark Hall, &71. the Constitution, see. 
Const. Law, (2d Schenck vs. Peay, 
Parker, 37 Cal., 639. Dodd Le parte, 6 Eng., Ark.) 152. State 

ukins, Mo., 

These authorities establish mind there was vacancy 


failure elect Cronin was not elected. These authorities 
greatly strengthened the statutory definition vacancy 
roo 


The laws Oregon bearing this subject are follows: 


TITLE VI—ON VACANCIES. 


me vacant on the oceurring of cither of the foll 
ition of the term of such ottice: 


to be an inhabitant of the district. county, town, or village 
have been clecited or appointed or within which the duties of lis 
( ed to be discharged ; 

His convietion of any 


infamous crime, or of any offense involving a violatu 


of sisoath; 

€. His refusal or neglect to take his oath of office, or to give or renew his ofl 
bond, or to deposit such oath or bond within the time prescribed by law ; 

°. The decision of a competent tribunal, declaring vou his election or appoint 
n it 

Soc. 49. The governor shall alsodeclare vacant the office of every officer required 
hs w to execute an officiel bond, wherever a judement shall be obtained ag 


such officer for a breach of the condiiions of such bond 
TITLE IX.—OF TUE ELI 


re. 58, On the Tuesday next after the first Monday 
every four years thereafter, there sl 
Sti te as many ele 
tled to elect of S« 


TION OF PRESIDENTIAL ELECTORS, 
in November, 1864, 
ill be elected by the qui litied electors of 1 + 
“tors of President and Vice-President as this State may bee 
itors and Representatives in Congress. 
Lhe electors of President and Vice-President shall convene at the scat 
of covernment, on the first Wednesday of December next after their eleciion 
hour of twelve of the clock at noon of that day, and if there shall be any 
cancy in the office of an cl isioned by death, refusal to act, neglect to 
tend, or otherwise, the electors present shall immediately proceed to fill, by 
ind plurality of votes, such vacancy in the ele¢ toral college, and when all 
electors shall appear, or the vacancies, if any, shall have been filled as above 
vided, such electors shall proceed to perform the duties required of them by 
Constitution and laws of the United States. 


all vacancy under this law there mnst first have 


ector, oce 


and eligible and vacancy can exist, then, 


the oftice bas first been duly filled. 


also the authority given tothe electors fill vacancies fifty- 
ninth section looks merely vacancy caused death, refusal 


act, neglect attend, otherwise, that is, any other like 


constrained believe that Odell and Cartwright had au- 


£ 

owt 
nh presence of { 
nov. He did 
e seal of thes 3 

ite, 

vit 3 

q 

q 
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he 1s if ral counsel decided Ever office shall q 

he next was, appointed, | ing events before the expiré 

th ef the incumben 
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| His removal; 
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that Watts had right cast his vote for President. 
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SOUTH 


ommissioner said: 
PRESIDENT: We have now re ached the last case to be submit- 
ted this Commission. That has disappointed public expectation 
Commission has decided purely tee grounds that Florida 
Louisiana vote d for Lik tyes, and by the same vote of the same mem- 
have, think, discarded these same technical grou 
the one disputed vote Oregon Hayes. say this 
has disappointed pub lic expectation, because the country 
tthat would decide who had been elected President and 
President the people. They did not expect that would 
merely confirm the corrupt and illegal returning boards 

were ready put the Presideucy the highest 
the public market. 

But our action the three cases has become part the 
the country, and must st: fall the the 
forty-five millions of people who have been anxious, interested, and | 
discontented witnesses our conduct. 

the ease South Carolina different presented from 

heretofore 


Mr. 


nds give 
Commis 
expecte d of 


sion 


bidder in 


! 
history 


facts are 


have heretofore been called protect 


condition insurrection and forced troops 
State 


> c 


There was no condition of violence or insurrection which the State 
ithorities were unable to cor trol. There was nothi rto justify tl 
itervention of the Federal ¢ ernment inthe aflairsof South ¢ ’ 
ina. On the 16th October G ral Ruger, command the Fe 
roops that State, reported all quict and there was need 


her troo 
Phat, me 
uthority, 


twithstanding, on the very next day the President, withont 


dec lared proclamation that the people the State were 


these troops were sent into the State not for the purpose, 


| avowed, of preserving the pe: e and quelling insurrection, but toover 
awe the voters. 


Phe troops were stationed near the polls on the day 


of the free expression of the popula 

That the presen eof troops embolde the ck sperate 
vho, incited deeds violence party leaders, committed all sorts 
of acts of intimidation on colored men who wished to vote e demo 
ratic ticket 

That the police Charleston, composed mainly republican 
ievroes, shot down on the pul streeis quiet nen 

That scenes of violence and bloodshed occurred at many of the 


polls. 


That all this and much more was done the pul 
and protected by the troops of the Federal Government with the de 
sign to deter men, and especially colored men, from voting the det 


f t 1 ifled cratic ticket. 

the people on efection day and to protect the Constitution of the Unites lit be said there was a free election in that State? Canit besaid that 


States from infraction by the attempt toappoint Persons ¢ lectors when 
the States are expressly inhibited by the Con 
such 

The South Carolina will better 
the offer proof, follows: 


stitution from makin 


nents, } 


understood by reference to 


Insupport of the objections to certificate No. 1, it is prope 


| 
I sed to prove by compe | 

t evidence the following facts, which said facts are oflered separately and asa | 


the 


Can we 
tion? 


rent small Haves expressed the true voice of the 


Can the electors thus chosen be said by us to be duly nted 
say their votes are the vote led for the Constitu 


provie 


It is very certain, if this state of affairs existed in S 


on and before the day of election, the Ilaves electors were chosen by 
That reason the failure and refusal the Legis! force bear the Federal Government for the purpose 
to provide for a registration of clectors, as required by article 2 section 3, of | compelling the result that astate of anarchy and lawless pre 


il State, 
t 


ution of sa id Levislature 


cousiit 


and by reason of the acts passed by s 
vation of the Ss 


stitu 


vailed whieh absolutely it was designed to do,a f 


ivit of such cor ional provision, great ft Is pe pe 1 } 
d by co ored republican voters; that at least 3,000 iHegal votes were east for jand fair expression of the pr litical prerere ves of the voters ot 
Ilaves electors, which said votes being excluded would give a large majority State; that iain cénalithion of affairs in that unh ippy State was ce hi 


to the Tilden electors 
ud. Thatimmediately after the adjournment of Congress, to wi 
August, A. D. 6, a large numberof United St 
al Ruger, were sent by the President into said State; 
eval Ruger telegraphed to the authorities at Washing 
wre Was no need for farther troops; 
y he would call for the same ; 


t. inthe month 
ates soldiers, under command of 
that on October 16, Gen 
ton that all was quict, that 
that if he (Rager) deemed a further force 
that he never did call for more troops, but 

ton October the President proc lamation declaring that the peuple 

iid State were in acondition of insurrection. and that immediately thereafter larg 
i ers of United States soldiers were sent into said State; that at no time prior 
tu the last-mentioned date was there a condition of violence or insurrection which 
t uthorities of the State were unable to control; that at no time during the year 
Ixid did such astate of affairs exis ist in South Carolina as justitied the intervention 
of the Federal Government. 

third. ‘That the troops were sent into said State without any action of the Legis- 

ture thereot, although the same could have been readily convened 

Fourth. That the troops were sent into said State, not for the purpose of quell 

‘insurrection and preserving peace and good order, but for the purpose and wit! 
the design of overawing the voters of said State ; that said troops were stationed 

nd near the polls on election day, and that their presence before and on the day 
the election did obstruct and interfere with expression the popular will and 
prevent a free clection. 

Fifth. That the presence of said troops served to embolden the more desperate 
of the negroes. Being assured by their party leaders that = a were there 
tor the purpose of protecting them in any act of violence, the bla ghout 
the counties of Beaufortand Charleston inaugurates La condition of rietand lawless 
ness; that public otiicials incited them to the commission of every character of | 
‘+; that murder was committed, and the perpetrators allowed toescape punish 
; that justices refused to issue warrants for the arrest of aera charged 

ven With the crime of murder, and sheriils re fused to execute h warrants if is 

1; that the police force of the city of ¢ hi ‘ston, COMposé ff ened entirely of 
republican heroes, cmp loved its time in s hooting down upon the Pp iblic streets | 
quiet and inotfensive white men, members of said force being in many instances | 
leaders in the riots which occurred. 

That upon election day the negroesassembled at the polls armed with rifles 
3 oa other weapons, and prevented ne 


ata 


ks throu 


shot 


vrocs Who desired so to do from votin 


the democratic ticket. That the State militia, composed of the worst clement of 
the negro population, and supplied with State arms, wasalso at the polls aidingand | 


abetting in the violation of law and in the intimidation of voters. That the sheriff | 
of Charleston County, one of the republican electors, witl out Warrant or author- | 
ity law, appointed so-called sheriffs,” all negroes and re- 
pid blicans, investing them with the power to mak« arrests at their pleasure. That } 
these deputy sheriffs swarmed about the various polls on election day, and by their 
threats and violence did hinder and prevent many citizens from voting. and did 
arrest and imprison, without information warrant, those who attempted 
vote the democratic That persons 
shals’ were also stationed at the polls aiding and assist deputy sheriffs 

iat throughout the State the negroes believed that the Unite d Sti ute $80 
been sent to shoot them if the sy did not vote the republican ticket. 

Sixth. That such violence and lawlessness existed orene it the counties of | 
Charleston and Beaufort shortly before and on the day of the election, which said 
lawk ssness was primarily attributable to the occupation of said State by United | 
States soldiers; — no free election could be or was held in said counties, but that, | 
nt foe the contrary, > poy mular will found noe xpression at th polls that by reason 
of the lawlessness pede h existed in the county of Charleston alone the republican 
electors secured a majority of about 7,000 votes. 


ates deputy m uw 


ldiers had 


The well-understood rule must upon the 
admissibility evidence must assume that all that offered 


erately planned and persistently 


wickedly carried ont 


the voters that State for 
Weshould he most ulpable, may eTrimin il.if we allowed thi swicel ed 
design to culminate here by counting the vote of the State for 
There was such state affairs existing there that there 


not said there was 
the State. 

am, therefore, for admitting the evidence, 
the offer, decide that 
President which are the 
United States. 


and, the proof come 

ted electors 
ast for dent nel 
provided by the C stitu n of the 


no persons were duly 
o votes have been « 


votes 


Remarks of Wr. Commissioner Abbott. 
PLORIDA, 
The Commission having under cor ration the electoral te of Florida 


Mr. Commissioner said substantially 

Mr. PRESIDENT: IT understand the Vermont clain 
not within the power this 
while the Senator from Indiana the opinion that 
return under the act Congress may 
return, whether the 
State laws, conclusive 
contradicted, 


Senator fron 


to take ¢ 


inquired into, but that any 
any other State 
and cannot be controlled or in any wa 


readily understand the 


cfovernor o 


raried, or ¢ 


the latter Senator; not only for this case but that 
may be before us in the future, for in so deciding as to wet the vote 
of Florida, it would not do to render it impossible to count the vote 
Oregon. with the Senator from Indianathat the 


the governor under the aet of Congress may be controlled; indeed, 


set aside and disregarded proving false fact. 
Congress does not make that return either conclusive rima 
facie evidence, even evidence all, express terms 
‘andertaken make conclusive evi dence, certainly wonld have 
been unconstitutional. Clearly, Congress has no authority to pre 
seribe what shall be sive evidence in uch a ea pi ly 
ably, would held, had right such duty upon the 

chief executive State 
But upon the second propesition mea 


return made nnuder th controlled, 
falsity arise from innocent mistake 


figures, for example,—or from frand 


inquired into, 
ording to the fact, whether ¢! 

error in the addition of 
and corruption: nay, further, it 


wrong, ace 


proved can proved. 


Applying this rule, Lask, What condition South Carolina the 


on the day of election and for several weeks preceding | 


the return is onee made by the otter ippointed mnder the State 
and determine the person elected 


shown that ich ottees ie exeecded the i em 
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that have done what the law forbid them do, that, fact 


their return not execution the State law, but direct viola- 
tion of if. 

Under this claim are told that both Houses Congress must 
count the votes given by electors from any State who are certified to 


elected State appointed the law the State 


count the votes and determine the persons ¢ lected, although it may 
proven beyond all question that the retarn tact, either 
becanse the making had made innocent mistake add 
ing figures, because, actuated the grossest and 
most frandulent motives even the extent having been paid 
do, they deliberately and willfully made utterly false retarn, 
even certilying persons to be elected who never had been voted for. 

the claim goes even further than this, which would 
seem going tar all conscience. are told that 
this return is once made, the certificate of election once given, there 
power recall it, show that false either from fraud 
mistake; that must stand; that the persons whose favor 
made must cast the vote the State for and that 
such vores must be counted by the two Houses of Congress, al- 


thoagh known toevery man, woman, and child the land false 


and wrong, and although may have been declared false and wrong 
the parties making the highest courts, the Legislature and 
the executive the State! Such most extraordinary and 
abhorrent the sense justice and right every 
man the land. Nothing but the strongest, clearest, 
and most incontrovertible reasons can ever compel the public con- 
science and judgment to assent to it, 

are told that the two Houses Congress, for admitted 


thar this Commission has all their powers the premises, have 


power anything more than simply perform arithmetical 
operation the persons voted for President; that 
they are count the votes and nothing that they are 
count the votes; but, order count the votes, they must first 


determine whether there are any votes count, and whether those 


votes have been cast by duly appointed electors, or by IM postors, 
not only have the power, but duty imposed upon 
to inquire into and (io authenticate the votes, and, where there are 
several claiming votes, determine which are the true 
votes, and which truly declare the real will the State according 
the State law. 

and every State has the greatest interest not only its own 
vote tor President but the vote each the other States. 
greater wrong could done the people all the other States 
than have President imposed upon them, not the honest, real 
asingle State, but and wicked misrepresenta- 
tion of that vote, so that the high office should be tilled by one 
never elected by the people or the States. 

The meant give the power determining the 
greatest political question that could ever arise, namely, who should 
Chief Magistrate, some persons bodies was not 
intended left unprovided for; must determined every 
four years, and absurd claim that was made 
termine must done human and provision had 
not been made, the Government would pot have survived the tirst 
election, tor it could never have been decided who had been elected. 
Nor this determination merely the arithmetical duty 
counting what are claimed Each and every State, 
I have said, has the same interest in the vote ol every other State as 
each State has the highest interest, nay, right, that the 
voteof State should the real that State according 
its law, and should not misrepresent its true Without the 
power somewhere determine this question, decide which are the 
true votes counted, both the spirit and letter the Constitution 
could violated with impunity, and both the States and the people 
defrauded and deprived the rights guaranteed them 
their organic law. There was meeting together all the electors 
from the different States provided for, so that all could pass on the 


was given the electoral college each State pass upon de- 
termine the election its question must 
determined the Government vever have got itself even 
And whom should that most vital power granted 
but the two great legislative bodies which most 


which imposed the great duty choosing the President, none 
has been chosen the States and people, and upon the other 


The language the Constitution amply impose this 
duty determining who has been President upon the two 
Houses Congress. 
duty, confine themselves merely to the arithmetic of the count in- 
stead discharging their great obligation the people and the 


cording the law that State, then they are unworthy the great 
taining whether the vote offered from each State the vote that 
State its law; nothing more, nothing less the measure 
and requirement that trust. 


question Ww ho were entitled to cast the vote of each State. No power | 


the powers exercised under the upon one 


the like duty choosing Vice-President the same 


If those two Houses refuse to perform this | 


States determining what the real, honest vote each ac- 
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Indiana and those agreeing with him, that the doctrine State 
bars the way any inquiry into the question whether the perse 

from any State claiming its vote are the true electors, 

pels Congress contine itself merely counting. always 

atrue and faithful disciple the great doctrine 

always believed and always expect and hope remain 

faith. From day day the more assured that 

way known man which our Government can 

except the strictest and maintenance all the rights 

but not willing carry the extent doing its 

the greatest wrongs States, instead upholding 

There never was aclearer case stealing the livery heaven 

serve the devil withal, than thus attempting wrest the 

State rights excuse and justify this great wrong States. 

Those with whom agree not desire intertere the 
degree with the smallest right State. agree that each 
its Legislature can prescribe the manner the appointment its 
electors, and that Congress can way agree, 
ther, that the State may prescribe the manner 
for the the method counting the vote and ascertai: 
and determining who has been elected, and cannot 
agree that, the law the State has been followed 
with and made according and complying 
its provisions, Congress must take and give full such 
turn. 

Much has been here those opposed about going 
hind the returns,” and the terrible consequences such You 
would suppose that was once established that terrible 
should wander the great wilderness which the imagination 
friends the other side has conjured lying beyond tha 
mysterious limit for many years did the Israelites the 
arid and burning sands before they entered into the promised 
and mislead counsel. 

Innoreal, proper, sense proposed the returns.” 
the contrary, only proposed the returns, not 
them; them, say, and near enough them ascertain 
whether they are real, true, honest returns; whether they are made 
according and conformity with the laws the State, 
fliet with and violation such laws; whether they are 
honest, the mere results and creations fraud and 
corruption the part those making them; for making them 
the makers were simply endeavoring perpetrate fraud, 
lish lie, instead certifving the facts and the truth, then 
are returns any law ever recognized any civilized people 
who ever lived the earth. 
quire whether the returns are the and fact, 
they are accordance with the law the State co: 
with it, certify the they are honest 
steeped are not only doing great wrong all 
other States, greater the State whose vote the subject 
inquiry, depriving indeed one its greatest rights? 

Let said, then, that propose “to behind the re- 


the popular the words, the sense here 


them. examine whether they are returns fact and 
truth, are made accordance with and not viola- 
tion law, the makers them executed the law 
which they acted and certitied the truth; being corrupt 
and fraudulent, they not only refused execute and the 
truth, but the contrary lie its place. 

Take the case under consideration. What 
not directly and terms alleged, agree; but alleged that the 
return not made with, but direct violation the 
law the State Florida, and that the persous making exceeded 
and went beyond any jurisdiction given them law the premises 
Whatare the facts offered proved—indeed the 
copies records and papers before us? Why, the law Flor 
ida the seeretary state, the attorney general, and the 
general are made board State canvassers canvass the county 
returns and determine and declare who have been 
are make certificate such determination, which filed 
the oftice the secretary state, and that send 
each person elected certificate his election, which made prima 
evidence, nothing more. This board, the return from 
irregular fraudulent that the truth cannot ascertained 
from it, have power reject the whole return, nothing more. Two 
only the canvassers joined the certificate the Hayes 
the third refused the ground that the statements che 
certificate were not 

offered proved that the two canvassers did not execute 
the law which gave them their only jurisdiction act, but violated 

that law, exceeded their jurisdiction, and and their return stated 
not the truth Here attempt behind the return, 


only it, see isa return under and virtue the State 


q 
= 
7 
q 
| 
4 
7 
q 
q 
7 
q 
4 
| 
7 
7 
7 
| 
q 
4 
Pe 


4 


ELECTORAL 


by whieh any one could be bound, it is offered to he proved that the 
supreme court has passed upon and decided the 

decided that making the return the canvassers went out- 
side and beyond their also offered proved 
that court, having jurisdiction under the State 
process quo warranto instituted the Tilden electors against 
the Hayes electors and served upon the latter before they had cast 
their votes, has given judgment that the Hayes electors were not, but 
that the Tilden clectors were legally elected, and has also given judg- 
ment ousteragainst the former. further offered proved, 


and have the us, that judgment the supreme 


court Florida all the State oflicers, from governor down, who were 
for the same and thesame ticket with the Tilden 
and who received substantially the same number votes, 
have been declared legally elected, and been put possession their 
respective offices, although the candidates upon the Hayes ticket for 
State officers had been declared elected the State canvassers the 
same time they had declared the Hayes electors elected. 

offered proved. and here again have the proof before 
us, that the Legislature the State Florida has passed aet re- 
quiring the board canvassers make new canvass the votes 
cast for conformity with the principles laid down the 
supreme that such canvass has been made, which appears 
that the Tilden electors were elected that consequence such 
new canvass the Legislature has passed another act declaring that 


the Tilden were duly elected were the only persons au- 


thorized cast the vote the State, that the Hayeselectors had 
authority such vote, and ratifying and adopting the vote 
the Tilden electors, and the governor certify the Presi- 
dent the Senate the the last-named electors together 
with the act itself, which the governor has done. 

Thus offered proved that the certificate the State can 


vassers false fact; that making they exceeded their juris- 


diction and authority that this has been decided the supreme 
court the State; that the Hayes electors have been onsted from 


Legislature the State has intervened and declared that the Hayes 
clectors not represent the true voice the State; that the 
ernor has declared; and fact the never were 
elected, declared elected, with the laws the 
State. And still are told that this false certiticate, made two 
men with purely ministerial functions—the appointees governor 
who was himself candidate for re-election—and which law 
made prima evidence only, are told that this certificate must 
stand, and cannot any way powers, all rights, 
all persons, and persons, courts, Legislature, governor, peo- 
ple, the State itself, pale and stand powerless before this false certiti- 
twomen. power earth, are told, broad and high 
and great and strong enough cope two men and their 
false certificate. They have the power make per- 
son who confessedly was never while two and forty millions 
people and their representatives Congress and all the States have 
horrent all sense right and shocking the con- 
science the whole people and ought not 
scandal upon all law and bring into deserved contempt 
would made uphold wrong and fraud instead right 
and honesty. establishing such doctrine would offer 
premium would tell the world that fraud nay perpe- 
trated with impunity, and there help for it, way pre- 


venting it, and thatthe guilty persons may enjoy the fruits their 


guilt. 

Consider for moment this claim. The Hayes electors have 
and are asked their vote the true vote Florida, be- 
cause twoirresponsible ministerial officers, keeping back their decision 
till the day the vote was cast, have declared; and this 
although the court having jurisdiction the case has adjudged that 
they had right cast the vote and electors cither fact 
law; the supreme court the State has fact de- 
the Legislature and the governor have joined 
finding and declaring; and although these nen have never been fact 
elected the voters Florida. are told that neither the two 
Houses Congress, nor, understand rightly, any other 
ity earth, have power against this simple signed 
two ministerial creatures the governor—and made 
law prima facie that must sanction it, declare 
heretofore have been believe—foolishly would 
that the greater the the more sacred the act. 

Here Florida have this strange spectacle: The governor and 
all the State officers having been voted for the same ticket with 
the Tilden electors, having received the same vote, and 


having been counted out the same board have been 


declared elected the highest judicial authority the State, and 
are now exercising the powers their respective offices peaceably 
and the general the whole people, while the Tilden 
electors, are told,—although they too have been declared elected 


COMMISSION. 


the courts,—have no po ver to act, and their vote must not be count: 


al 
What greater scandal upon the law could imagined 

Why have not the State courts full authority and right to construe 
the State there any that such the 
Court upon this board such not which 


the action of that court in construing any statute of a State? Isnot 
the construction pnt upon a statute of a State by the supretne court 
press words incorporated into and made part the law? 

Apply, then, this rule the Florida supreme court 
that State have the statute under which the State canvass- 
ers act and which alone gives them anv authority 
ors exceeded and went beyond any jurisdiction and power conferred 
upon them, and their action therefore void and Tell 
why we, why all the world are not bound that 
Where get the right set our construetion, rather the 
their fact declare that the the two 
what the law shall prevail over that the high- 

est judicial authority the State. 

} But it is laimed that these ives ¢ lec tors hav rece ive dl certili- 
cates having voted are facto and that there 
fore their acts must held But how 
voted the same The vote neither has been followed 
any consequences the rights any person. The 
that are now here. 

electors their votes. The act voting has 
power vitality until they are given the votes being counted 
} by the Houses ef Congress. 

A strange perversion is it of the equitable rule that the acts of ad 


facto oflicer shall considered valid third persons, apply 
this That rule was established for the protection inno 


cent third persons who have trusted and acted upon the fact that 
was open and apparently peaceable possession 
and whom great injustice would done permitting the 
actsof such a person to be held void because of a subsequent ce 
termination that was not This rule, that official 
} acts are valid although performed by one having no legal right in 
that reward, is, however, but an exception, and is applis doonly in 
favor of those who have trusted to and acted upon such acts as offi 
cial, and order prevent great wrong innocent third 
But in the case of the vote of these elec tors, nobody has trusted to 
acted upon it; nobody’s rights have affected 
condition has been changed inoperative until counted 
its whole and derived from the act and determination 
other authorities. are give effect now for the 
Besides, this doctrine the validity the acts facto 
and authorities has never been applied extended their 
action. While very many the acts the governments the 
States while rebellion, and their officers have been valid 
the ground that they were facto, not entitled act 
the premises, none of their political action has ever been recognized 
binding any this has been the rule adopted the 
Supreme the United 
I submit that there is no ground upon which the votes of the Hayes 
their votes would set aside the judgment the supreme court, 
the Legislature, and the governor the State would 
give the two ministerial officers, made law 
merely prima facie evidence, power and 
not given tothe judgements of the highest courts of law; a result never 
before heard the administration justice. those votes 


who never received the votes the people required the Con 
stitution, but whose title would depend situply the frand 
ulent action two State canvassers were inteuded 
encourage fraud and show that there was way known 


law to prevent its perpetration, no better way to do it could be ce 
vised. 

count the votes the would the grossest out 
rage, equally upon the dearest rights the State and people 
ida, and upon those all the other wrong and 
tice would put the place right and justice 
this attempt authorize these two irresponsible not the 

State people Florida, appoint presidential for that 
shall proclaim all the world that the whole 
armory the law and the Constitution contains weapon 
fense or defense by which the high office of Ch ef Magistrate of the 


greatest civilized nation on earth can be successfully protected and 


defended against upon and held means the 
would proclaim tothe world that, obtain 
| and enjoy the office of President of the United States, it is not uow, as 


the olden time, necessary constitutionally elected the States 
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candidate and party, lacking prin- 
nof and hold that 
tisno k rer oft people, un r tl] 
hia ly t it Verument of 1 I nye boards 
LOUISIANA, 
Mr. ¢ ABBOTT said “tau \ 
ENT: desire correct mistake which Justice 
‘ nd effect of the deci i 
i 1W Iworth, C. C. Rep., 175 t 
Ih rh se ] i that the Louisiana returning 
rit \ hie ‘ ill co tituted boards; that it Was, in fact, no 
i iot entitled to respect, and are of 
three persons are made a board or commission, 
notice the third, without the 
1 of ot is Phat was no 


| the State law 


constituted board that State with any power act. 
all odds the strongest; for not only the law 


pais; isa ministerial, not judicial body. The law constituti: 
requires members taken from political parties, the 
tio if the board bei 


olitical and to affect parties. As « 


| | rictness be required in the case of 
toa parcel land than when the highest rights and dear 
liberties of a whole ye ople are coneerned ? 

But the whole decision applicable this the consti 
is—it forever settles the question vhat there was 


The 


cor ted four, not fire members, all the not 
parties. Upon tion this board depended the hig 
sof the State and of the United States; nay, the very libe 

t 


the Shall greater 


the number of members violated, but the much more important pr 
Vision requiring the board, in order to protect the rights of ail, to 
made political parties utterly disregarded, 
parently that the grossest frauds might be comrnitted. 

Phe fact that the Schenck rs. Pea the third tax 
sioner, though appointed, had never makes 
the decision put solely the ground that when 
law requires one nuinber constitute board, 
not make body. And held other cases the hig 
authority, especially that Wentworth vs. Farmington, 
Rep., 120. 

commend the Commission this decision Mr. Justice 
for their careful examination, 


case 


} ‘ 


OREGON, 


The Commission having under consideration the electoral vote of Oregon— 

Mr. Commissioner ABBOTT said substantially: 

Mr. wish call the attention the Commission 
the position this case reference and relation the decisions 
heretofore made the majority the two Louisiana 
Florida. both those cases has been holden that the 
the appointed and acting under the State law for the 
pose canvassing the returns and determining who have been elected 
presidential electors cannot questioned, contra 
dicted for any cause whatever; that final and conclusive, and 
must taken and considered the two Houses Congress; 
fact, that imports absolute verity. 

With that doctrine did not and not agains 
when was under consideration, and always protest against 
it. But its adoption and maintenance majority this Con 
mission the votes of two States have been counted for a person who 
never received the true and honest votes of those States, but only false 
certificates from corrupt and fraudulent returning boards. Unless 
the majority are prepared this case reverse their former 
change their the necessities the case may require 
Certificate No. given the governor Cronin and his 
must prevail and declared the only conclusive evidence 
the appointment electors for the State There 
escape such decision, govern, and the same 
rules which were established the former cases are applied 
now. those cases was held and determined the majority 
yond all peradventure that the certilicate officers appointed under 
canvass returns and determine who were elected 
could under circumstances controlled, contradicted, varied, 
but that must stand the conclusive evidence the appointment 


any and all objections. Let apply this rule 


the Oregon numbered and the former being 


favor Watts and his associates, and the latter favor Cronin 
and his associates. the first place, let see what the law 
Oregon the subject determining the persons chosen pres 

dential substance provides that the secretary state, 


upon receiving the returns from the 


| 
| 


proceed canvass the votes given for State and members 


Congress the presence the and that the shall grant 
certificates the persons having the highest number 


votes, and shall also issue proclamation declaring election 


and canvassed 


such persons. Another section provides that votes for presidential 
shall given, received, returned, and canvassed the same 
manner those for membersof Congress are given, received, returned, 
and thatthe secretary state shall prepare two lists 


the names the electors elected, shall thereto the seal the 


State, and that such lists shall signed the governor and 
secretary of state,and delivered to the college of electors. 

sider this provision determining who are the canvassing officers for 
that State. Upon any fair construction the law the canvassing 
are the governor and the state. Neither them 
alone has this power, but resides both acting 


Congress and State oflicers, the secretary canvass 


dthree had been appointed, but only two had qual 
i tet two had acted, aud, under their 
certa had been taken for the payment taxes; and 
! ito be dee ed was tl validity of the ac not the two. 
le sand t 2uthorities, held that, where rrovides 
nd that the law having required three commissioners, 
| 
lt r, according to the statement of the 
: ul lattertl proceed 
nl he law req it commissioners 
{ 1 col The t « imissioner 
‘ ‘ ‘ 1 tq or ent on the 
t ott re wa 
f « ‘ 1 to st tax, to 
' If ¢ led te conti these 
| t ip tment of 
twoont of the three should act, the statute 
| t « } since been done by 
\ he passage of 11 ] ‘ the tax-commissioners another 
do any and al tx heonld bed whole board. This, 
legalized the action the two commissioners; but Mr. 
MILL held that, if the last a Was retroactive,it did not 
case, for the rand plain reason that applied only 
Where there was board and that, where the 
aet did not been three commis- 
rexistence, then the t take effeet and confirm the 
the but not othery what Mr. Justice MILLER 
] i ve] cited « hd 1 have a retrospective effect, t 
Wi for it re esa ind of tax com 
1 that board can 
hac o | 
1 ‘ ! OD coe 
sone ial ‘ 
r vested the hich micht be exercised two 
the Schenck rs. Peay, Mr. Justice MILLER decides another 
| his decision is so ad irably expressed and applies with 
ind foree case the constitution the Louisi- 
pretul r board It is holden that whenever the rights of prop- 
to be atlected by the proceedings in pais, i.e. by any board 
Ne ef l ] til to land was to be affected by the 
" law of this « ntry than that proceedings in pai 
‘ title to realestate, and conferring it 
nto lay eni ice ot est it thor 
bei | ior of thei ett 
i ly applied to tax titles than toany other class 
feases, Wee t pres therefore, that Congt tended that less than thre 
‘ ‘ ett pr ed s, and still less that they intended 
1 i tters confided to the board, any action should 
or 1 ’ Lines 
Apply the ru 1} well and se foreibly laid down, to the case 
the ma. returpine not a court: its aetiom is 


ollieer of the State, 


the votes presence the governor, alone from this canvassing 
he is to do the mechanical work, but in the presence of the highes 


the governor, who alone act the 
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-or should attempt to commit a fraud, the governor would have To be sure, if you look behind the returns, another person ann 
right, but must make his have received some 1,1001 votes than did Cronin: 
» fraudulent or erroneous canvass by the secretary? Ilis presence | that? ked bel 1 the returns the | ‘ 
q provided for that he may prevent any fraud or mistake in the ea ou we that cight persons rece d ) , 
ss, and it would be preposterous to claim that he could not correct | thousar a the s whom ae 
such fraud mistake and make his certiticate according the votes 
Indeed, as to Congressmen and State officers he is vested with | withonu vote the ea lof | 


nes and proclaims the persons elected, 


q »vive the certificate in the case of electors, his duty with respect to | signed by both of h: . ler t] tate 
State oflicers ought considered determining who law; Lor made the exe 


ird of canvassers. In the case of electors the votes are to he ¢ an- | 


There is, however, stat ent the votes cast 


can made neither with- 


ed e ould do the work while his secretary was 1 pl 4 ] ‘ 
t but that would be done by the latter in the 1 ( 1 | of the el le il | ‘ 
‘ id be required only as invas one who w: tober licted, ¢ I y have wh a cer 
see that the work was rightly must stand and ethe persons elected, unless 
by no means necessary that he should do any of the mannal er | to change that rule of construction 11 that. if t ‘ 
rithmetical work of the canvass; it is sutticient that he is there to | of the majority in the Florida and Louisiana « sare to i d 
that resultsare reached. Canit with any show reason serve this govern faet, then Cronin must 
laimed that, his presence the secretary should make mis- declared duly app ted elector for 


ont the other; for its validity the governor is just as pecessary asthe | for electors at the election, from which it is ¢lai lt! | 
etary. canvass made the would just secretary state and governor Oregon required ure 
i}, just as void as it wonld be if made by the gover | ascertain and determine who has 1 1 elected. That is to wwe 
the officers are absolutely necessary make ourselves into board and the 
plete, legaleanvass. It isof no consequence what part eacl tot State oflicers. The certilicate . t ife, nor d t! 
the canvass. One may the mechanical and arithmetical work all the vetes were legally legally 
the other may present see that itis rightly done: both together are stated from which can determine who were even were 
pose the board canvassers, not one The testisthat both competent for usurp the duties the State 
required present when the canvass made, and that can- clear that this was never intended the 
not be made in the absence of either. to be, a certiiicate of election underthe lawof melt! 
Here the canvass made the secretary and the signed the governor and was 
any stronger evidence that the governor and secretary are the can- the electors for President the 
Hy vassers of the votes for electors ? for the State of Oregon, but both L. BF. Grover, governor of the State 
The secreta vi to canvass the votes in the presence of the go of Oregon, and S. Fy. Chadwick, secretary of state ot a t] 
are ascertain and determine the result, that is, who are and there deliver either 
determine the fact election, and both must sneh lists had been del red toone 
4 ment and determination, for both are required to sign a certificate of | of state, we each ch all che led such certified | of 1 ¢ i 
it. must present the canvass, and the absence either but then and there deliver such certified 
thing show more conclusively that the two—not one—are canvass State Oregon for electors President and Vice-President 
i the votes, determine who are elected by the canvass, and certify | presidential election held in said State November 7, A. DL 17 
that determination? certificate election under the law Ore- and have attached them the lists the voted 
gon sufficient unless signed the secretary state and the and the votes cast for Pre ent 
: and complete—the precise evidence required by law to prove the vote | Here, then, several things are clear from t! vorn st t 
the State for President. And that certificate must give the result the secretary rintended 
canvass the votes made both, not one, the officers sign- always refused, give any election Watts; 
Cronin and his associates fully and exactly tent did give, Cronin 
answers the requirements of the laws of Oregon. It certifies that | both State and nat llaw. Second, that all partic ‘ 
the State, and signed the governor and the seeretary state. now that the secretary state, and the governor Oregon 
These are all the requirements the law Oregon. parties interested, together with the that State, 
consequence what else the certificate may contain; the form of ex- | know and understand their own law, and that itt left for tl ( 
electors; that should under the great seal,and posed the legal and rightful under State and 
signed the governor and the secretary state. All this appears law, was, certificate all and must held 
The certifies that Cronin and his associates are elected, election only the secretary not 
and the state signs attestation and the great given received such answers the 
the State. This all that necessary. The fact that ments the State law, which res such cert ate 
stated the certificate that the persons named received the highest the election and signed the governor 
. number of votes cast for persons eligible under the Constitution of | state. 
the United States appointed electors, and are duly elected, does the certificate Cronin rejected, the 
not affect the validity the certificate. sure all that was re- decisions the Florida and Louisiana and adoj 
q ql ired was to certify the persons duly elected; but because the cer- | actly opposite to the « governing the 
contains another statement, certainly not contradictory But even itis held that the retary state 
; the first, it does not vitiate it or destr Vv its effect. This certificate | son to canvass the vot« Ladeter ‘ ) t | Le | 
fi'ly meets, too, the requirements of the act of Congress which directs | certificate is the only one that meets t requires ol 
fied the governor under the great seal, and attested the That also sign the governor does 
itself fully ana exactly complies with and all the require- the State law, whether hat the see 
- ments of the law of Oregon and of the act of Congress. lor the governor and seeretary together constitute the 
Senator from Vermont still adheres the opinion vassers votes, that the only 
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Dut donot misunderstandine. Idonot believe that Cronin was duly 
elected an elector for the Stateof Oregon, and Isl 


ially those of 
ie in his favor; but I believe the true, the fair, the 


sO Vote, 


authorities, including 


this: When person ineligible for election voted 
receives the largest number votes, must held that 
there is no clection, unless it can he proved that the electors knew of 
his ineligibility when they voted for him, andin that case their votes 

re to be treated as mere blanks, not votes at all. In this case I am 
not that the people Oregon can fairly said have 
that Watts held the office postmaster. Some them did 


on, not reasonable suppose that any considerable number 
that State knew that was postmaster small 

think must held that Watts, being ineli- 
re Was noclection of one elector. 
time he was voted for is not ade nied, It has been held li re that if 
the election from the proper au- 


thorities his vote must be counted, and that the two Houses of Con- | 


have power inquire whether the Constitution pro- 


proposition, one equally strange and dangerous. The 
tion of the Constitution is absolute: 

person trust under the United States shall ap- 
} 

Nothing could stronger. The voting for President right 
solely the before that was adopted had 


depends therefore entirely the terms the grant, 
ust exercised according its mandates and 
treason for this prohibition was sought for, could easily found. 
was not intended that should candidates for 
that they might not tempted use their power 
and influence as such oflicers to atlect or control an election. The 
Constitution must construed saying terms the people 
Oregon, ** You sh ill not vote tor J: W. Watts.” 


to the yo ople olany 


It, in efieet, so says 
State reference any candidate who holds 


trust profit under the United claim that this 


upon the States them, the very parties prohib- 
and them only, enforce, against all logie and reason. 


ints this: party prohibited superior authority from 


doing particular act which that superior authority, and still 
the party prohibited alone determine whether will regard the 
prohibition, and does not regard it, the superior authority, al- 
though such determination, has right power en- 


Until the hearing before this began was 
never heard even dreamed that State could against the pro- 
hibition the Constitution appoint person elector and have his 
vote counted, there being no power in Congress to prevent it. 

Why, look for a moment at the provisions of the law under which 
weare acting. Consider then who can, that are 
compelled count the vote person whom the Constitution pro- 
hibits the State from appointing elector! that law the 
duties of this Commission are expressly and carefully detined. This 
Commission “decide whether any and what votes from such 
State are the votes provided for the the United 
States’—mark it, and consider it well—* whether they are the votes pro- 
Jor by the Constitution.” Could anything be plainer ? Again, 


1 

the Commission decide how many and what persons were duly 

appointed electors such have each oath that 

will impartially examine and consider all questions submitted 


the Commission which are members, and true judgment 
therein.” 


proven that person who was the Constitution abso- 
lutely prohibited and forbidden to be elected bas voted as an elector. | 


Can find and determine under the law and our oaths that his vote 
is the one * provided for by the Constitution of the United States” 


when that instrument prohibited from casting 
Can wesay that such aperson was duly appointed elector” 


the Constitution expressly declares that shall not ap- 
pointed? 

Speaking for myself alone, can only say that member 
this Commission and having mind the oath takento honestly 
discharge the duties imposed upon the law creating it, decided, 
presidential elector, favor the vote person who held 
trust under the United the time his elec- 
doing precisely that which solemnly sworn would not 

itis claimed that Watts, although holding office profit 
under the United States when was appointed and for some time 
after, resigned that oflice and also the ottice elector before casting 
his vete, and that was subsequently the other electors chosen 
fill his own the best, this but gross evasion both 
the spirit and the letter the Constitution. But let examine 
and see the prohibition the Constitution can gotten rid 


ca iV. 
Phe act Congress, Revised Statutes, section 133, provides that— 
Each State may by law provile fer the filling of any vacancies which may occur 
in ‘ of clectors when such 


go meets to give its electoral vote. 


Section 134 provides— 


Phat whenever any State has held an election for the prstecs of choosing eh 
ors and has failed to make a choice on the day prescribed by law, the electors 
peinted subsequent day such manner the Legislature such 


y direct. 


The law Oregon provides that the electors shall convene 
seat government the first Monday December next after 
election the hour twelve the clock noon that day, 
there shall any vacancy the oflice elector occasioned 
death, refusal act, neglect attend, otherwise, the electors 

present shall immediately proceed fill viva and plurality 

votes such vacancy the isclaimed that unde; 
these provisions the law Watts could resign, thus create vacancy, 
immediately elected fill it, and cast one vote the State 
| President. 
examination the aftidavits and returns this Watts and his 
associates shows queer state facts—something, indeed, almost 
mysterious. The aftidavit Watts associates, Odell aud 
Cart wright, which they all made oath, says that— 

At the hour of twelve o'clock m. of the 6th day of December, A. D. 1871 
Oregon, which was assigned to us by the secretary of state; that we duly on 
day and hour denfanded of the governor and secretary of state “ certain certitied 
lists of electors which were then and there refused. 


Now, the certificate their vote for President and 
dent two these saine gentlemen, Odell and Cartwright, say that 
precisely twelve noon the same 6th day 
they two, alone, met the seat government; that they organized 
the choice one chairman and the other 
one them presented the resignation Watts, which was read 
that there were but two clectors namely, 

Odell and Cartwright; that the two thereupon declared 

the college, and elected Watts fill the vacancy 

his own resignation. Put together the aflidavit the three and 
the the two the result: The three swear that 
twelve o’clock they were all three present certain place and 
there did certain acts; but two the three certify that the 
hour and place the third was not present, and account his 
sence the two performed certain and like 
see him and now you When required certain point 
wanted absent precisely the same place and 
time. very convenient this, who can thus make himself 
visible and invisible whenever the necessities the case require it. 

This seems clear: Section 133 the law Congress 
has reference only college electors which has been once tilled 
and has subsequently. The words indicate that 
the intent was provide for such case This rendered cer- 
tain fact that the next section provides for the case 
election having been had, clearly showing that the word vacancy 
when used the preceding applicd simply the case where 
there had been election and the place person elected had 
sequently become vacant. Without this, might claimed, 
with much show reason for the construction, that vacancy could 
only happen when the oflice had been once occupied. 

The statute Oregon clearly meant deal with the vacancy” 
indicated 133 the act Congress, and not with the case 
the never having been tilled, provided for the next section. 


The phraseology shows this clearly and excludes any other construc- 
tion: there shall any vacancy occasioned death, refusal 
act, neglect attend, otherwise” means refers case the 
never having been filled otherwise” must taken 
with its surroundings, and construed the light those surround- 
ings and the whole statute taken old maxim 
tur could ever apply any case,applies here. The 
causes” creating vacancy must like causes; for one 
can, without violating all the rules construction applicable 
statutes, hold that the intent was provide these two words 
the connection which they are used for the case failure 
elect—a case entirely different from that vacancy 
after election reason death any other cause, This construc- 
tion the opinion the supreme court Rhode Island, 
most respectable tribunal, upon case almost exactly like this, 
both spirit and letter, and the action the Legislature upon 
that opinion. That court held that where there had been election 
because the person voted for the time held “oflice trust 
under the United States” there was and that the 
must filled the Legislature the case failure elect. 
seems clear that, inasmuch Watts held office trust 
and under the United States the time the election, was 
that could not resign office which had never held; that 
there was within the meaning the law Oregon; 
and that consequently but two votes from Oregon ean counted for 
President and Vice-President. seems clear and beyond all 
question that count more than two votes would direct viola 
tion the Constitution and violation the have here 
decide whether the votes are those provided for the 
Constitution, and what persons were duly appointed 
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seems certain beyond all controversy that set aside the 
the governor and the secretary state under the great 
seal, and accept its stead mere certified statement votes with 
certificate election, openly and reverse and overrule 
the decisions pronounced the majority this Commission the 
cases Florida and Louisiana; thus establishing different rules, ap- 
plicable the same facts, different cases. 


SOUTIL CAROLINA, 


The Commission having under consideration the electoral vote of South Caro‘ina— 

Mr. Commissioner ABBOTT said substantially 

Mr. PRESIDENT: desire say something, after what has been said 
here, upon the questions raised this case South Carolina. 

course one claims thot the vote the Tilden electors should 
counted. The Hayes electors undoubtediy received majority 
the votes they were actually were,no doubt, many 
irregularities the elections and making returns votes 
11 
have altered the result; but ascertaining nearly 
could done the number votes actually cast, and disregard- 

all irregularities connected with the conduct the elections and 
the thereof, majority the votes cast, was for the 
electors therefore, course, question can fairly arise reference 
counting the vote the Tilden 

But such means settles the case. There still 
remains determined the question, shall the vote the 
electors counted 

The settlement involves several considerations 
quite interesting any which have been examined 
and decided the other cases before the Commission. 

And let consider objection counting these votes 
raised friend from Virginia, Mr. The objection 
this: 

The Constitution expressly requires that the electors shall vote for 
President and Vice-President ballot; that they shall name their 
ballots the persons voted for President, and ballots the 
persons voted for Vice-President; and that they shall make distinet 


0 


lists all persons voted for President and all voted for 
Vice-President, and the number votes for each, which lists 
they shall sign and certify, and transmit the President the Sen- 
ate. The acts Congress merely provide the details for carrying 
the Constitution regarded, vote for President not ballot 
legal can counted. matter what may have been the rea- 
son for this requirement, certain that was considered important 
enough put into the Constitution, and must regard it, unless 
are prepared say this Commission not bound that anti- 
quated the majority have practically set aside, 
nullified fact, the mandate that person holding under 
the United States shall appointed elector, and may con- 
sidered that can with equal right disregard the mandate that all 
votes shall the Constitution prevail, however, 
not only must the voting ballot, but lists must made the 
persons thus voted for, and sent the President the 
fair construction this list must show that the votes were ballot, 
because the Constitution nothing but ballots are recognized 
the law establishing the Commission are decide what 
votes “are the votes provided for the Constitution,” and 
vote recognized that instrument vote for President except 
ballot, seems clear that mist whether the 
votes under consideration were, required the Constitution, 
ballots otherwise. 

clear beyond any question that does not appear from the 
certificate the Hayes electors that they voted there 
nothing from the first the last word which any manner in- 
dicates that the voting was vira roceor ballot. have 
not even scintilla evidence before upon which ean decide 
required law which are the votes provided for the Consti- 
tution;” that is, whether the votes were by ballot or otherwise. 
That question that must settled evidence; cannot know 
upon it. 

are told Mr. Justice BRADLEY that this objection not even 
plausible; certainly somewhat strong word apply objee- 
tion made member this Commission upon his official respon- 
sibility. Not forsooth, inquire whether the votes have 
cast the manner commanded the Constitution. Perhaps 
some may not considered sensible, even, per- 
mit the requirements the Constitution regarded all this 
matter determining who President, but then there are oth- 
ers who consider that some evidence should furnished 
show that the provisions and requirements the organic law have 
been complied with before give judgment important 
Therefore, the expense not being considered even plausible’ 
the learned justice, venture discuss and consider this question. 

When considered important, vital enongh make 
stitutional mandate, that the vote for President should cast 
particular manner, why must not some way, some evidence 


vided for the some evidence 


the many which, they had been insisted 


the right vote. 


satisfied that this requirement thas complied with? 
when are appointed law decide which are the 


should 


have said. when the Constitution requires that the ors shall 
President, and the votes for each, fair construction 
Ww mld require the certificate to state that 4 the votes were by ballots 
they being the only votes that could ally not claim 


that the should contain any set form words, but that 
necessary that some form expression should set forth the 
fact that the votes were cast as re quired by the Constitut 
Now, looking the return the electors thei 
there nothing even that they voted ballot: 
the contrary, the inference from it would be that they did not so vote. 
not even stated that the vote was duly cast, 
law, which might be a ient in the al 
by the electoral college o of tl 
iting the result of ac ction bi 
which gives the slighte imation that the votes were cast 
ballot and nothing from w I can fairly infer th: it such was the 
fact, and if I decide they were so cast, I doit absolutely without evi 
dence. Indeed, from the wording the certificate, should 
strongly inclined believe that the voting was not 
Having had some opportunity know how affairs are conducted 
the party power South Carolina, that 
means leads me to believe that any regard would be paid by the 
electors either law Severalof them 
tigation on the part of the House of Representatives, and one at least 


to 


absence of anythin: 

Tis pl irports to be of “those voted tor 
State of South Carolina,’ 

college board than that each 
nly there nothing the return 


rather ind 


before that committee and was examined witness, and 
his examination disclosed facts which would prevent any fair mind 
from putting the slightest faith his honesty, integrity, 

gence. From the itself, from what know the 


who signed it, and their disregard all law, right, decency, 
strongly inclined believe that the voting this case was not 
the slighte evidence that the votes were Although may 
please Mr. Justice BRADLEY to say of the objection of my friend from 
Virginia, that it is not even “plausible.” Idefy him to give, not 
merely plausible, but any reason, for finding that the votes the 
South Carolina electors were cast the manner required the 

How then can find they were must find 
in order to determine that they ‘‘ are the votes pros ided for by the 
official 

one Commissioner said this objection not even 


The answer plain. The objection founded the 


stitution itself, and its only purpose require compliance 
its express mandates. the objection not plausible, tech 
even plausible its 

But there are other objections to the votes of the Haves electors 
which involve some the most important questions and issues which 
can ever present themselves for consideration and determination 
where the government constituted and issues 
fundamental, and involving the very existence our institutious 
their present form. If you decide to reject the proofs offered in this 
case, and count the vote, you will establish a pring iple by which, if 
acted the future, there may never another free 
President the United States the people thereof; 
which any person party power may forever perpetuate that 
power the use the Army the United States. 

Consider the } woofs which are offered here, and which we are told 
the must reject, and count the vote South Caro- 
| lina, notwithstanding the facts offers d to be proved, 

Inthe first place and proof the allegation 
that although the constitution State which was adopted 
commands the Legislature establish registration voters, the 
Legislature has persistently refused obey this mandate, being 
largely republican, for the sole purpose of keeping possession of the 
government resort repeating and double voting. 
the laws of that State regulating voting, if intended expressly to en 
courage repeating and frauds elections, could not better con 
trived accomplish such purpose. The counties are each divided 
into many one into over fifty, and every citizen 
the county can vote any precinet without regard the parish, pre 
the highest degree, and shows the fraudulent intent the party 

power, agree does not furnish reason reject the 
the State. The law certainly mandatory upon the Legisla 
but that body refuses obey, its duty and execute the man 
date making alaw ide registration, such refusal, however 
wicked and fraudulent, cannot deprive the State and its people 
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ind prevent the people from clecting any officers, State 
offer proof is, that the troops the United Stat 

the President the United States, solely for the 
1 portion of the peop nd to compel them to 

station the tr ODS 1 my ed; that the people 

that there was nence thereof free election, 


nasis required the law and Constitution both 
( d United St 
1 r otter tobe] lthat the State militia, composed 
y of tenor rot was stationed at many of the 
rré ne the to prevent a of the people 
violence and force prevented thousands 
from voting with the ats—a much larger 
t. tl the rity el ed for the Hayes electors. 
right inquire into these allegations, right as- 
} } r these ¢ oly I inb fan 
ion has decided, that the our 
neither the two Honses the States, nor 
their courts, nor their exe had any 
whether the votes any State had cast 
Sever fact el ted, but who obtained a cert itic te of el 
the rau ind bribery the State 
the whole country indeed, must look 
ted ino ‘not by law and the voice of the people, 
! a corrupt wtices 
the pro are even the first 
can and sold, even put auction, openly 
dint the world weak and powerless are our Con- 
Gibbon, hat when the 
the pret was conclusive evidence 
for the Roman empire continuing exist had ceased. 
who have the chief bought and 
exist What shall say, then, 
condition? Inthe Lou ina case it was offered to be 
Ltheotfer b rrejected it must be taken as trae, that the 
Siate for the eandidate was 
i | forgery, and this Commission decided that a 
one absolutely pure and honest, and 
binit toa President though might owe his 
hooey I; ha deci We ire told 
i l the vote of State from such a returnit 
perpetnity Lonisiana and 
the two Congress: and, for 
he mo to paid on the Speaker’s desk, to be de 
when the count complete, and upon the assembled Sen- 
Represent ves witness the All this are 
was not quite enough infamy and disgrace the country 
established thatthe Presidency can be bought withont hinder- 
told that the President, perpetuate him 
er, may use litary the United 
i used to the same end, and that votes so 
counted precisely pure and honest votes are and 
that there power Congress any other person 
ofy nsto prevent sucha cousummation of wrong and wick 
any doctrine more ntterly destructive free govern- 
free institu government the people, for the 
will bear the palm for unmitigated wicked- 
ralltimetocome. government may turned 
oO the worst of de otisms. By it the people may be deprive dof 
his and liberties, military foree and power made 
gover proclaims the world that our 
‘ of government is a failure; that it has ceased to be one regu- 
and admi according the will the people 
and ding has become despot- 
law has given the will the people 
had rery, ner corrupt prac- 
obtain the Pre sidency. are now told that the 
I f the United Sta > be us ed to foree the people to vote, | the ir} 


compelled vote for the repubiicans the violen 


asure of our woes and disgrace as weil, i 


Its foes never before have claimed that 

ik and defec tive, sie hap iece of bun rh dl, bo 

rtm it is by a majority of 
, profe ssing to bea government of the 1 


tis 


his 


OMIMISSIOnN 


Whose the rights and liberties 
and under the law and that all wrongs and 


appe al to the ballot-los 
with impunity against all law 
more nor putting end tot 
ple: and that there way preventing 
that the ition and law furnish 
offense against freedom and free government. 


} rated for ay 
ment where even the smallest show 


righted peaceably 
indeed how criminal 
military arm may 
right for the very object 
tions—which means not 
government the pec 
known man, 


strane, 


) 1) 
all alt 


tinst so great 


ht not to be tol 
the people governmental doctrine like this 
acted the King Great would change the 
dynasty effectually attempt establish despot 
change 
the 


as d 


offer proof that the State militia were used for 
same purpo e, that armed bands of neerces st rounds d the polls, pl 
venting people their own race from voting they wished do, 
and resorting all manner violence ace such 

fact, the offer proof such that, substantiated, 
holden under such circumstances worse than 
grace any civilization however imperfect, and would bring 
form government into most justly rited ontempt. Indeed, 
true that such election tolerated and its results are 
be established and prevail, it furnishes conch <2 proof that onr 
which much boasted, have failed; and 

her government which least give peace and 
tion persons and property. 

From all could learn while 


stitutions, of 


uth the allegations 
State, and sure nosuch election was the results which 
ought affect any way the rights the people the other States. 

The colored were told and believed that the United States 
troops were sent into the State tocompel them vote the republican 
ticket and shoot all who attempted vote with the democrais. 
belief have doubt was general among the blacks. course 
there were many too intelligent give credit, but great mass 
gave full faith and Any negro who sted desire 
act with the democrats was completely ostracized, and addition 
assaulted and his own race whenever the 


lence. 


of 


tunity Negro wives left their husbands 
husbands left the Negro men attempting 


ticket were attacked 
beaten, stripped and driven 

were surrounded organize 
assaulted, beat, and forcibly drove off 
tempted vote against the 


vote the 
men, 


the polls | oy negro Wo 
many places 
bands armed blacks, 
all their own race who 
republicans, them vot 
that ticket. IT have no doubt that many thousands of colored voters 
would have voted the democratic ticket had they not been eithe 
driven off compelled violence and fear vote for the repul 
licans, and but for that and violence the Hayes electors, 
instead receiving majority some eight hundred, would have 
been defeated some thousands. 

But one answer suggested this is, 
sorted force, violence, threats, 
blacks vote their ticket. 

Does not this tend, if the charge be true, to prove c¢ 
proposition support, tha the vote the State 
counted, becanse the illegal and 
ical parties a free clection was re 


that 
and inti 


the democrats, 
compel 


should not 
injustifiable acts both polit 
ndered 

Its reason and logie the reason and 
logic the boy charged his fellow with wrong-doing, who repli 
it, You are anothe 

woulk be 8 


extent, well founded. 
rhe provecatior IS Were SO greal, 


Th 


trange was not so. 


the evils remedied were terrible, the wrongs righted 
subversive all governments, that doubt many thing were 

the democrats that would not tolerated ina rent condition 
affairs, and cannot justified. But believe ten negroes were 


lawlessness 
one who was compelled against vill 
for the democrats unlawful practices. 

But while admit was some extent 
able means democrats control the colored vote, 
tion this was not sanctioned their candidates 
the le: influential men that party. 
ell, the chairman the State committee, 
candidate leading man the party, satis 
influence favor peace and perfe 


their own race 


bevonda 
eor 


| qi 
any 


r offic 


Governor Hampton, 
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But such was the condition things the State, what with The law the State Florida provides that the due 
United States troops the State militia, composed mainly electors shall ascertained and determined boat compos 
most ignorant blacks, what with armed bands of negroes in many | certain designated State ofticers, who, having uiade a canvass, 
dominating and abusing own race who dared even determine the result the election asshown retu 
try independently, urged bands make and sign certilica and declare who shall have 
thieves,and native scalawags,” are called, who knew they elected, which shall 
defeated flight the penitentiary was their only safety, free person shall elected the clectorof President and 
election Was utter impossibility. Certainly election holden President, the shall make ont, and cause 
der suc lh cireuinstances and with such surroundin: rs ous ot ever to | with the seal of the Si e and transm to i} SOLL ab ¢ i 
appliances there resorted would bring our whole system the electors receive their authority their 
into merited contempt and disgrace. the conclusive evidence their When the 
Let say few words reference another justification put whom the State has imposed the duty has ascertained and 
rth for oo presence of the Federal troops in South Carolina. Itis | who have been lawfully appointed eleetors, and sneh electors hay 
d that the people of South Carolina were in a state of insurrection | cast their votes and duly certitied the result, the State has px il 
and the President for aid under the the think that any evidence ean received overco 
Constitution. This proved false; but for the eflect this determination the State authority who 
rpose considering the and its the lawfully appointed, made before the electors east their vote 
et it be taken to be true. The State, then, was not only coutrolled emibe Further do t think that the evidence otiered 
by turbulence and violence, but an insurrection against the ge - ed by cou i or objeetors tend rover. 
went and the execution the laws prevailed over the cons that voles counted, Bat the those 
ithorities, which was beyond their power quell and suppress. persous whom the proper authority determined and 
the for sending the troops. The governor, entitled cast them, and not the votes those 
suid, asked for them, for he, with all the authority the State and two Houses Congress think 
holden when the people the State are open in- turns, and qualifications presidential electors not given 
election all,in any sense known our law? How can members, hardly have been besto 
claimed with any show reason that people State are implication from the right preseut when the 
insurrection against its authorities they can hold valid opened, righttocount the isa 
election, which the rights not ouly their own State, but utterly impracticable for Congress exercise 
the other States, are affected, nay, possibly when the are brought officially its 


hold such an election valid to affect the rights of the peopic of the | time when it nmst 1 who has been chosen Pre 


whole country aguinst the whole spirit and theory our Govern- the who closed for the Tilden 
ment. ors couceded this dil ilt ich his only answer is 
lina because there existed there insurrection too strong put must limited etion; other words, that Houses 
down the State authorities, whether sach insurrection ex- may far into the inquiry, who were duly 
isted, and the troops were wrongfully sent there to overawe a part of | State, as they in their discretion think (it, or as time will p 


the voters and compel them support the party power, The statement this position its refutatio 


against giving effect holden under such been appointed ress the 
and with such surroundings vered that ress When the Sta 
whatever light, then, you look upon the election South Caro- the seat Government, 
lina for presidential electors the 7th November, and its ion only, lefi tate 
with the allegations and proof before you, count the other cases; that Congress may exert power inquiry into 
vote the Hayes electors would against freedom and election Delaware which impossible fornia, 
free governments—as great possible, that committed quire into one clection district New York but cannot into twenty 
| mind he a rows teles ipl Suc! ive 
| tions, possible « ily in the most limiteddevres now, would have | i 
trust t power a a tol el 
FLORIDA. make that the Con 
Electoral Commission having under consideration the question counting the United States give ess when 
the electoral vote of the State of Florida— | the certificates are opened and the v L to cor 
Mr. Commissioner HOAR such mistakes like question toevery pub 
Mr. PRESIDE The question before the Commission not who lic 


have been lawfully elected President and Vice-President 
States. are decide who appointed electors the 


y quite as gre: 
ot t 


and are now consider one only the steps requ ing more wisely than removing from all powerover 
wriving that decision. election President. 

created the Constitution, unlike ‘anything else the world, reject the votes certain and that 
which the exeeutive power the country continued without binding they acted within their 
and rendered perpetual, take place once neous appli ication the term that 
four years appointed thirty-eight other board determine and declare were Phe 
the appointment, election, ascertainment of the result, and induction | jection or computation of cert Whether right or wrong, was 


into oflice the person being all required completed but determination what evidence they would take into 
within the space few weeks. Whatever aid may derive from the exercise 


the common parliamentary law, trom the tice courts, Some the argu ipp that 
is Obvious that the best test of the question whether a particular | qué tic mn is whetl e of the gove 1 
process belongs this complicated machine the inquiry whether fraudulent might roverno 
prevent the the result. him. his single capacity 
The Constitution provides that the electors President and Vice- could and certify 
President shall appointed States manner their anything other than the The substa 
Legislatures may direet. These electors, when appointed, become that stated “thatthe board 
same day inall the States. There must enter ted certain returns.’ this 
ment the exercise the determining who appvinted. first, because the questions whether those views wer 
provides and before the casting the vote. The vote cannot cast Congress; because the viden would not affect the 
and the the vote unless were further shown that the actual result 
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was declared otherwise than show which must open Remarks Mr. Commissioner 
Ile i.a question which the two Houses of Congress cannot | FLORIDA. 
ite or dete ; The Commission having under consideration the request of counsel to pre 
| restion made by the counsel is that the canvassing board | evidence to provi the State board of canvassers of Florida acted upon err 
) certain erroneous views.” The counsel in their oral argu- | 0us Views in canvassing the returns of votes from the several counties— 
propose show that the action the State canvassers was Mr. Commissioner said 
ent, which suppose they mean that they knew are called upon determine arule evidence 


ere erroneous When they acted on them. 


State authority, however affected mistake and inquire 


the truth, may lead the establishment the most flagrant 


ce and w rong But the position of our opponents leads them to | 


ult. Commissioners CLIFFORD and their written 


opinions each distinetly assert that they hold that the judgment of 
supreme court rendered long after the votes for Presi- 
dent were cast the electors conclusive who were duly 
chosen such electors, and that no evidence whatever can be received 
i t h judgment Mr. Commissioner BAYARD, in answer to my 
the presence the Commission, frankly an- 
ered that he deemed sach judgment conclusive. Both sides, then, 
that the decision State tribunal upon this matter 
and binding upon all mankind, and that has 
nopover to vo behind it. The difference between these gentlemen 
this: they attribute that conclusive the judg- 
ment rendered afterward, when all the electors had cast their votes, 
fa court deriving its authority only by implication from the general 
termination made before the electors discharged their office, at the 
time when the State law expressly required made, and the 
persons in whom the State had expressly reposed that authority. 
does not seem that the proceedings the State Legisla- 
the State court which have been evidence are 
Vv validity hatever; and this, without reterence to the ques- 
whether the statute Florida the judg- 
private rights. Pthink the function of elector under the Constitr 
the United States must performed and ended day 
that when the aet has been performed its validity 
cannot anything which afterward. The right 
State withdraw the vote its electors for President 
the decree court entered afterward will not bear 
‘ on 
rely upon the doctrine which recognizes valid law 
the acts public corporate officers, who, without rightful title, 
the funetions with which they are part 
the decision the canvassing board and the 


Governor Stearns them thereupon issued made the persons 


ote 


certitied chosen the jure electors Florida 
the December, not see that they were any more 


clothed with the office than their competitors, Each of the sets of 
Who claim have cast their votes Florida did everything 
Which was necessary the entire execution the office presi- 
dential elector 

presidential electors State are required the Constitu- 
are the Constitution jointly make, sign, and cer- 
tily lists, and jointly seal and transmit them; they are reqnired 
the act Congress jointly make certain certificates the back 
lists and majority them jointly appoint messenger. 
well one person, more, less than majority the 
meeting with the others, recognized the others 


entitled take part with them their consultations and these 


joint acts, and actually taking part, may held elector 
where two boards contesting for oflice 
hose law expire when one act has been performed and 
each the lawful time and place, does everything which 
necessary to the entire execution of the oflice, there being no corpo- 


rate property seal function from which either 


the other, seems that that board which the board 
or college de jure is also the board or college de Sacto. 


Upon the whole matter therefore that the appoint- 
ut of electors and the ascertaining who has been appointed is the 
and exclusive prerogative of the State. The State acts by such 
The powers conferred the State upon these 


exercised Congress. usurp them for the 


purpose righting alleged would for this 
which has only the powers of Congress, to commit the very wrong 

imputed the returning boards some the States. 
When the agencies which the State has have acted the 


has acted; power can reverse for mistake law 
fact, for for any cause whatever, unless power higher 
than the State whom the Constitution has expressly conferred 
such there for this purpose such power higher 
than the the President the and Congress are but 


the nere servants of the S 


the State’s will and registers its action, with 
power only open the certificates and count the votes the 
ors Whom the State authority has appointed and certified. 


decided within the limitations the statute which creat 
this Commission. cannot beyond those for any 
purpose whatever. bound our oaths search the 
ing the statutes and make our answer the proffer its 
under the law, without regard the consequences which may result 
from the decision. 

Such being view our have been pained notice that, 
running through all the arguments the counsel who offered 
testimony, and through the remarks those members the 
sion who favor its reception, has appeared the assumption that those 
who the testimony are able prove great and manifold frands, 
and that those who oppose ifs reception do so because they do not 
wish expose fraud. wish repel this assumption being 
only the law are seeking administer, but being 
gratuitous and holly untounded fact. may not out 
call the attention the Commission the fact that four counts 
the electoral vote Florida have been made, appears the 
several congressional reports that Without vouching 
and what the alleged result each. 
the day November the secretary the State 
Florida laid before the canvassing board the returns the votes for 
electors from all the counties the State; and count this gross 
vote, before any canvass was made the board, before any vote was 
rejected any correction was made, declared have shown that 
the Hayes electors had majority over the Tilden 

Second. the 6th day December, the board State 
made their report the vote canvassed and compiled 
themselves according law; and that report declared that the Hayes 
electors had received 925 majority. 

supreme court, which had issued the board canvassers peremp- 
tory writ mandamus, ordering them recanvass the votes for 
governor, and include the count some polls which they had 
thrown out, the board reconvened and recanvassed the vote for 
That canvass resulted the declaration that Drew was 
elected governor and was not. Although the order the 
court did not disturb the former canvass, far related the 
presidential eleetors, yet the order had applied the presidential 
electors the result would have been 211 majority for the Hayes elect- 
ors. 


| 


After Governor Drew was inaugurated and the new 
had assembled, proceedings quo warranto the district 
court were had, which late order for the 
new board State canvassers, which had been appointed 
ernor Drew, recanvass the votes for presidential That 
canvass was made, and the result was forwarded the President 
the Senate, and was received him less than two weeks 
cording that count the Tilden electors received popular majority 
this count was made long after the electoral college had 
met, given its votes, and dissolved. Some discredit attached 
this result from the allegation that this count was made board 
specially appointed achieve result, after its importance 
became known. The this count the 
has the same post character. 
Here then have four real pretended counts the popular 
vote Florida for electors and three them give the Hayes elect- 
ors majority ranging from 925; and the fourth, which was 


made nearly two months electoral college had voted and had 


become oficio, showed for the electors, only majority. 
not vouch for the accuracy any these counts; but they are 
show how unfounded and unjust the pretension that 
virtue and right are the Tilden electors, and that frauds 
and false counting are attributed the other ex- 
tremest claim made behalf the Tilden electors but 
90; and that set against three counts the other side 

prima facie evidence the truth. 
have referred these facts only for the purpose repelling the 


assumption that those who deny the authority this Commission 


canvass the popular votes State,do because any desire 
willingness cover fraud prevent its exposure. will add 
that while one political party charges errors and frauds the part 
the State board canvassers declaring the result the elec- 
tion, the other party charges fraud, violence, and intimidation the 
polls prevent and fair vote the popular election. 
must turn away from the passionate both par- 
ties and from every consideration except the law which have 
sworn obey, the light that law, determine what 
denee, any, can consider reaching decision the case. 
But let consider what evidence offered and what 
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are sought established, that may more intelli- 
ently measure the offer the provisions the law under which 
are acting. 

Let us survey the boundaries of the field which we are invited to 
enter. 

the opening his speech before us, one the 
Mr. Field, said “should have mention 
only one county,” and “that county was decisive the 
asked hear evidence that the county canvassers Baker County 
threw out the votes polls, one the Darbyville precinet and 
the (See Congressional Record, 
page 46.) 

Thus, the tirst step the contest, are asked not only 
behind the the governor and behind the determination 
the State board canvassers, but are asked review and cor- 
the alleged errors and wrong-doings county judge, acounty 
this Commission will deny that if we enter the door opened by Mr. | 
must hear both sides. must summon the judge, the 


the section that the two Houses decide 


and that brief period devoted, not the hearing evidence, but 
There provision the section for taking testimo 
trying disputed questions fact. The reasonable construction 
natter informality which may appear the face the 
opened the President the has been said hon 
orable member the commission that, deciding upon objection 
return, the two Houses may exercise their acknowledged 
power inquiry sending for persons and papers and may use tes- 
timony already taken but must remem- 
bered that the contents of 
based can known neither nor any member 
llouse until it is open din their presence ; for the objection prov ided 
for the act any vote paper from Certainly 
will not claimed that any testimony taken, before the contents 
the sealed package are made valid and lawful testi 
mony tosustain an objection made afterwards. Such testimony might 
parte, misleading, and false; and yet the two hours 
by the bill it might be wh LLy Ltrapoe ible to prot ure evidence to over- 
come if. 


clerk, and the sheriff, learn precisely what they did and the rea- then, take the proceedings the two under first 
son for it, and must have before us the returns from Johnsonville | and fourth sections of the act, as a precedent for our action here, wo 
and Darbyville order ascertain whether they were lawful and find warrant for receiving offered, Again, take 
returns, such the county were required law the proceedings the two under the and fourth sections 
include the general returns Baker Probably,in order precedent, compare the time granted the two 
to get at the very truth, we should be compelled to summon the Ifouses with the time we have already consumed on this case. Wo 
election officers of Darbyville and Johnsonville and examine the bal- | ave far into the six day of our proceedings. Thisis the first of four 

and poll lists, and any contest arising reference cases and are now debating, not the merits 

Second. But while Mr. Objector Field willing rest his case upon the case, but pre not too much 
the polls in one county, Mr. O’Conor, the leading counsel for the Tilden | to say that the admission of the evidence protiered will wholly defeat 


electors, asks ustoentera much larger tield. Heotfersevidence toshow | 
that the State board of canvassers, acting ‘fon certain erroneous views 
making their which the Hayes electors appeared 
chosen, rejected wholly the returns from the Manatee and 

part the returns each the following counties: Hamilton, 
Jackson, and O’Conor adds that trusts 

omitted none, but has had extends the area 
over evidence offered election precincts five counties. 

Mr. Evarts, the close his speech, refers the votes 
(Conor, 

Fourth. From the reports the committees the Senate and 
the subject the Florida election, observe that testimony 
taken reference polls inseventeen counties the 
State. A portion of that testimony, I have no doubt, is contained in 
the large packages brought before us, but not yet opened. Much 
the testimony referred the Senate report, relates the proceed 
ings polling-places; alleged frauds the part voters, and 
errors the part who conducted the 

This summary the evidences show that 
cannot take one step beyond the final determination which 
State itself has made without going the the 
brief, this Commission must assume the and 
its not merely inconvenient; isutterly im- 
possible. But the law under which are acting commands 
undertake it, must obey. Though the bill the House, 
and regarded it, still do, contlict with the constitutional plan 
counting the electoral vote, was overruled the two 
and shall all power carry out the provisions 
the act its letter and And this brings the 
itself ascertain our powers and duties under 

This law based the that the right and the 
duty of the two Houses of Congress, meeting together, to count the | 


votes for President and Vice-Vresident, It pre scribes the order of | 
proceeding perform that When the any State 
are opened, made, the votes that State shall 
once be counted, If objection be made two modes of procedure are 
provided, one return, and another for double 
The two Houses pass upon objections single return; this Com 
Mission required act cases double either ease 
the action aecording the Constitution and the 
each the object reached count the lawful votes 
State. The provisions the act which the conduct the 
two eases single returns will throw light upon the duty 
the Commission double returns. ‘The tirst section 
the act provides that cases where there but one return from 
State and objection made the count, the two shall 
separate and each shall act upon such objection, The seetion 
provides that— 


When the two Honses separate to decide npon an objection that may have been 


made to the counting of any electoral vote or votes from any State, or upon an ob 
jection to a report of the Commission, or other question arising under this aet, each | 


Senator or Representative may speak to such objection or question ten minutes, 
and not oftener than once; but after such debate shall have lasted two hours, it 
shall be the duty of each House to put the main question without further debate 


this Commission the interpret 


} not consider if an open question ; 


| a board of State canvassers, 


shown by such returns, 


| appear to be so irre 


Can claimed that this provision implies the hearing testi- 
mony and the trial whole time allowed the two 
Houses decide the gravest objections that may raised the 
counting the vote any State any but two hours 


the object the bill. 


But the learned Mr. who has just spoken 
attention the the act confers upon our 
powers, It is in these words 

he 1s ted to ‘ 
( mil n, W r« ‘ ‘ ime powers, if 
now] f it » louse rately or together, anil 
by at ine nas are t 
votes prov ‘ t ( Ur Lhow mar md what 
4 i therein take into v 
paper if is ill, by the ¢ titution 
‘ pertinent in such considerat 

This elanse declares what questions we are to decide, and preseribes 
rule ¢ ht decision is to be reached. 
rule of evidence is that we “may take into view such petitions, depo 
if any, as shall, by the Constitution and now 
isting law, be « etent and pertinent in such consideration.” In apply 
ing this rule we | e “the s le powers, if any, now posse sed for that 
purpose by the tico Houses acting separately or together.” That is, the 
| Commission is clothed with the powers of the two Houses in refer 
ence to counting the votes of ¢ tors, but in nothing else, 

Thea syn iks of “petitions and d sitions: but it does n per 


mit us to consider them unless we tind that the Constitution and the 


law, as if existed before the passage of t iutherized the two 
Hlouses to employ them in counting the votes, 

This act confers non po vers upon the t vo but it makes 
the powers which they 
before its passage. It is wellknown that the framers of the act were 


unable agree upon the question the Constitution confers 


} upon the two Houses authority to challenge, for any purpose, the de 


termination the State authorities reference the appointment 
of elec tors 3 and, be imse they conle not agree, they purposely left it 
and I was unwilling to place t 
in the power of any commission to declare that the Houses posse 

such But the act permits decide and pass upon thi 
question ; and we are bound to deci« 


stitution and existing law 


Comm lon. 


eit in accordance with the Con 
Let fully understand the precise 
que stion which we are to decide 


The law Florida provides that the seeretary state, the attor 


| ney-general, the comptroller of public accounts, together with an 


member of the cabinet who may be designated by them, shall ** form 
and proceed to canvass the returns of the 
election and determine and declare who shall have been elected as 
false, fraudulent that the board shall 
unable determine the true vote for any such officer 
they shall so certify, a 


not include such return their 
ion act February 27, 

This board, thus authorized “determine and what 
sons have been chosen the State, did determine and declare that 
persons had been appointed President and Vice-Pres 
ident ; and the certificate of the governor, now before us, is acknow! 


mination and 


the law and the facts, assoming that the Constitution empowers 


two Honses, or either of them, to count the electoral votes, does th 
authority count carry with the take testimony 
to consider evidence to show that the State board of canvassers acted 
upon erroneous views of the law of the State, or made errors and m 
takes determining and declaring 


vho were elected? 


4 


of the 


ar upon to decide. If the 
o }louses possess such authoritv, we may hear the testimony. If 
not, not consider were here our hands, 
authority for the Commission, 


is just spoken, 


existing law inelude the parliamentaria under which each 
end for persons and papers, and may take testimony upon 
pleases; and that, matter fact, each House has 
es 
i ithority to take test ony is not expressly conferred upon 
r 1] e by the Constitution It belongs to the class of imap tic l 
‘ It is incidental to the power to make laws. DPecanse Con 
authority enact laws, necessary incident that 
each may procure such information will enable 
to t th inte ] dental authority cannot exceed the 
The te tik 1 for purposes of legislation is not testimony in 
indicial sense. It is net taken in accord ith the rules of 
which late trial before jury court; but 
] 1! information, obtained by a speci inquiry made for the 
tio mot Co doubt if one 
ili i 
{ taken dof] 1, each 
et ‘ of ne Leles amember, i 
fo expel a member, « ‘ il] rietly 
wh 1 tl he mower ¢ hl to be the jude 
} ilifieatio ‘ 34 vl 
he ‘ ! ‘ lerly belay | ‘ 
it its roupom this Cor t 
rt itter which has le rele 
talot rela | po hy ! 
the ¢ ! 1 vo lh ! judveof t! ‘ 
eal of electors of tl Presid tand Vie 
t { tthat no ch power re dintheCo 
ly « ht to infer i 
ol 
t | i ite position than to i thre 
on i rel from h if Lihat n 
i vel hatever to ing re intot et rot 
‘ 1 al intine eleetors of the Pre ident and Viee-Pi lout 
iuse ot the first section of article 2 provides as follows: 
t le t f t 
j ‘ number ot 
i i 
{ {tl mn ye 
{ 1 
th ‘ if ithe ‘ 
i all limmitati upon Che ‘ 
el 1! ima Phe limitations are either abso- 
Lif has anthority whatever intei 
must be touwnd in moe one or more of the tive limitation 
birst. be a State that eleets the elector and, as Conere 
® has the authority to admit new States into the Union, if there 


presidential electors, and if such pretended electors send a cer 

their vote for President and Vice-President, the Coneress 
mdoubtedly have the right to inquire into the right of such 


nization te participate in the eleetion, 
No State can have more electors than the number of Sena 
tors and Representatives which that State entitled 


the the presidential any State presumes 
ect more, doubt inquired inte. The surplus votes 


counted. That the second limitation. 
provides that person shall appointed 
elector for President and Vice-President who either Senator 
r Representative in Congress, or holds any otlice of trust or 
the Whether that inquiry can made 
from the now discussing. 
}ourth. Congress is pows red by the Constitution to fix the day 


its 


when the States sh 


vote for and Congress has 


day, the Tuesday after the first Monday November, the State 


rheld election that day, has failed 
lature may provide tor holding election 
day, with the act Congress approved Janvary 
Doubtless the inquiry may made whether the election 
held the day fixed law. 

The Constitution provides that Congress may determine 
day which the electors all the States shall give their votes 
President and Vice-President. the act 1792, that 
day the first Wednesday December—within thirty-four days 
the date the general election. From this follows that all 
steps which are necessary complete the appointment the 


state 


ivill 


must have been taken the first Wednesday December, when 


dent the appointment the electors. 

sum these limitations brief: Congress, obedience 
Constitution, fixes the day for choosing the electors, and the day 
they must The Constitution prescribes that Slates only 
choose the number electors for each 
and limits their These are the only limitations 
the authority the States appointment electors the 
their power elect their governors their justices the peac 
Across the line these limitations Congress has more right 
terfere with the States than has interfere with the election 
speak more accurately, should say that 
power placed the Legislatures the States; for the constit 
tion any State were silent upon the subject, its Legislature 
the less armed with plenary authority, conferred upon directly 
national Constitution. 

insisted those who oppose the view tha 
the Constitution anthorizes the States appoint electors 

Legislatures thereof may direct, yet the two Hous 
ess, counting the electoral votes, inquire whether 


authorities with their own laws, 
may any errors the process, any the 
law. this that the power appoint ineludes the pow: 
things necessary complete the appointment, and 
determine and declare who have been 


electors, the State may not only provide for bold 


what means the result such election may vei 
and have already seen that the Legislature 
nade provision. The laws that State 
the steps, from the easting and the ballots 
everal polling-places, the final determination and 
the result the board State any revision 
vide for it, not the right the two either 
them 
final determination the result the having 


declared the authority empowered determine and declare 
that act the act the State; and the two 
eress can more question such declaration than they can questi 
the primary right appointment the 

these reasons, Mr. President, vote against receiving 
the the States under the Constitution appoint electors 
and declare who have been appointed, is, judgment, 


Presiden 
LOUISIANA, 
On Friday, Pebruary 16, the Commission having under consideration the « lecto 
vote of Louisiana— 


Mr. Commissioner GARFIELD said 

Mr. Presipent: The rule evidence adopted the 
reference Florida was fact decisive that case. The 
closed the fact that the rule evidence and the merits the 
stand together, and proceed upon that understanding 

that the allegation fraud and the offer prove fraud 
part the returning board brings this case under principles 
from those which the Commission applied the Florida 
board canvassers had proceeded upon erroneous view the law 
this case, they allege not only error the part the 
board the construction the law under which they acted, 
they offer prove actual frand. 


have listened with great pleasure the clear and able 
the distinguished Commissioner [Senator THURMAN who has just 
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ELECTORAL 


has aided the discussion making the strongest 
issible presentation of the argument in favor of adinitting the evi- 
nee. will follow the order and will otfer some 
suggestions 
lle holds : 
That, assuming the law Louisiana which the re- 
rning beard constitutional, the board was itself not lawfully 
because the vacancy was not required the act 
November 20, 1872, which provides that “in case 
death, resignation, otherwise, either the board, the vacancy 
shall filled the residue the board.” 
cited sustain this view. doubt true that where the law 
creates board, unless otherwise specially provided, its membership 
must full before can become alegal board. But the rule isoth- 
erwise where has been full and has subsequently 
happened, the case before us, however, not necessary 
the general for are able determine the point 
controversy the laws Louisiana, construed the courts 
days since Mr.Commissioner the Florida discussion, that 
the construction given statute State its supreme court, 
hinding upon all other States and upon the United States; and that, 
for all practical purposes, the construction given much 
the statute though the language court were in- 
corporated text the law. There can doubt the 
rectness this position. 
shall, delivering the unanimous the court, said 


he judicial department of every government is the 


rightful expositor its 
laws, and emphatically of its supreme law, 


Again, Taylor, Wheaton, the same says, 
page 


This court has nniformly professed its disposition, in eases depending on the] 
ota particulai State, to adopt the construction which the courts of the State hay 
iven to those laws. ‘This course is fonnded on th« principle, supposed to be univer 
sally recognized, that the judicial departiwent of every government isthe appropri 
ite organ for construing the legislative acts of that government. * * * We 

ceive the construction given by the courts of a nation as the trne sense of t 
law, and feel ourselves no more at liberty to depart from that construction than to 


depart from the words of the statute. 4 * * Onthesame principle the coustiiic 
tion given by the courts of the several States is reeeived as true, unless they com 
n contlict with the Constitution, laws, or treaties of the United States 


decisions the Supreme Court are all with 
this doctrine. (See Wheaton, 167, Peters, Howard, 
“18; 8 Howard, 553, 909; 11 Howard, 315; 14 Howard, 504; 2 Black, 
175.) 

Now apply this doctrine the point under Thi 
supreme court Louisiana has decided that the returning board 
created under the act March 16, and but 
members, (there being one vacancy,) was the returniny 
board the The court also decided the act 
1870 requiring vacancies filled, which precisely the same 
does not render unlawful the acts remaining quorum. 
the case Benner vs. Lynch, Louisiana Annual Reports, 267, 
the cases therein cited. page the court 

We decided in the case of Kennard vs. Morgan, and again in the case of Hughes 
vs. Pipkin, that the board of returning officers, composed of John Lyneh, Geor 
ki. Bovee, James Longstreet, and Jacob Llawkins, was the legal returning board of 
the State at the late November election. That board, it appears, returned the de 
fendant, Lynch, as elected judge of the fourth distriet court of New Orleans: and 


upon that return the acting governor issued a commission to hin 


to 
law 


held the the election that board valid; and 
upon the principle and well settled the Supreme Court 
right and fairness, the board ought have the vaconey 
democrat; but their did not invalidate 
their acts done pursuance the law. 

that the board had been full, and organized with the 
law, yet the law itself and the board created are 
tional and 

Here again appeal for answer the authority the supreme 
court Louisiana, which conclusive this Commission and 
upon all courts. quote again from Bonner 
Annual Reports, where the court say 


Lynch, 25 Louisiana 


The Legislature has seen proper to lodge the power to decide who has or has not 
been elected, in the returning board. It might have conferred that power upon the 
courts, but it did not. Whether the law be itisour duty to obey its 
provisions and not to legislate, * * * Having no power to revise the action of 
the board of retarning oflicers, we have nothing to do with the reasons or grounds 
upon which they arrived at their conclusion, 


goodor bad 


The court declares the law valid; and that alone ends the contro- 
versy. But that not necessary have recourse 
constitution the State tind authority for the Legislature pre- 
the mode appointing electors President and Vice-Presi- 
dent. The national Constitution confers that power directly upon 
the Legislature the State. 1796, the time the presiden- 


tial election, there was provision the constitution laws 
Vermont for choosing electors. 


But the Legislature that State, 


Authorities have been 


its own motion, appointed the and did 
tion the validity the 


Whether the acts the board were with 


mode procedure prescribed the Legislature; and the nat 
Constitution confers upon the State Legislature the sole and 
authority prescribe the mode appointment. 

In view of the other clause of 


the that the law 


publican, may worth while consider the causes which led 
its enuctment. 
were framing body clection laws for Ohio, 


see how the laws that prevail most the States could 
made effective repress the evils that have Louisiana. 
State the Union has passed through experience 

not necessary the his 
for several years, threatened 


so sad and ’ 


tory the tragic event 
to dissolve the bonds of society, and to 


present purpose to call the attention of the Commission to article 1 

he privilege of free snffrace shall le ried by laws1 lating elec 
prohibiting under ades pomaltic i hee t ou trom | 
ery, tumult, Or other improper prac 

any other State inthe | n. It Is probable that no other State | 


found, by terrible ex i Lik PrOVISI 
Its peace, Will that it is 
require its Legislature protect 
tumult” elections? 

The law under which the 
Was pas ed in pursuance ot ion of the eor 
maintain the freedom and purity the mod 
of making the returns thereof; to provide for the el 
ing olticeers to define their powers 
103 of the constitution 

It isa general law, applicable toalleleetions] Lwithin the Stat 
its provisions are 
liecan; for all the oflicers 
seven vears hay been eh 


this Or 


Was necessary to 


hrepublican for a State to 


bribery and 


Volers 


TX turnin r | oard ne ted 


Stitt 


election of retut 


lit 
and dut ind to enforce artic 


then the Sta itself is unrepub 
the la 
Ol 


iblican, 
selected during 
L declared elected pur 
We are told that the powe 


substantiilly bike this, 


eranted to the return board are unrepubliean It should not b 
forgotten that the power to canvass, determine, and declare the resu 
of cleetions must be lodged somew he 2% { some authority or au 
thorities of a State must tinally determine who have been elect 

Ji Ohio, for example, the duties of the State board of ea rer 
are Wholly They can the 
ent from the counties, and annonnee the result Phe actual work ot 
thousand boards, called jud of election, who sit behind the ball 
boxes, clothed with power to administer ¢ itl ined prevent the ca 
race ot unlawtal ballots, When the pol sare closed, each of tl 


board ind declare the resul 


ballots actually cast 


local returning to clete 
But they do not count, as lawful votes 
they tind two votes folded together that jadgment both 
were cast by the same voter, such ballots are thrown out and co 

another name on the ti ket, {hey reject the name on tl 
they find, completing the count, that the number 
hallots in the box « number of manne 


the the 
draw out, by loft, a number of ballots equal to the excess, 


proces 


over 


and rej 


them wholly from the may that every 
lot v is putin by One polit il part and that every vote drawn ¢« 
and rejected by the Judges was lawfully cast by the other part l 
the judges are ministers of law; and they puree t] poll betore a 
claring the result. It is not the count of ballots ae i ‘ ! 
the declared these which constitutes the 
vote of the preci Ct. Phe declarations made and certitied to, at tl 
four thousand ballot-boxes are forwarded through the con 
ofiicers to the designated State oflicers; and there remains oniy tl 


d declaration. 
impossible 


ministerial work addition 

Louisiana was found 
all the polls the State, the 
trusted with the powers which are exerci 
Ohio. And hence, the matter counting votes, 
Louisiana statute enjoins only ministerial duties upon the 
tion otticers. They must count what they find in the ballot-box« 


to preserve pen ie 


il officers of electio ere) 


and must forward the together withthe poll-lists, throngh the 
parish officers, the State returning that board the 
has vested the quasi judicial powers without vhich no popular elk 
tion can be conducted. To that board are delivered the unparge 
polls of the State, and the law rm quires them 

To canvass and eo pile the returns of tl elect yand declare tl na sat 
persous and officers who ha been duly and lawtu elected 


making that eany 
m the order laid down in the statute 


iss and cormpilati 


mn the board must proceed 


They shall compile, first. tl tatements ft Ul polls o enlaces at 
there shal! have been a f fr ind peacea 1 tra i 


q 
7 constitution of Louisiana or not, they were in accordance with 1 
q 
Loy 
| 
i 
| 
4 
‘ 
q 


And whenever proof made 


ute— 


board required the stat- 


Of anv riot, tamult, acts of violence, intimidati sturbance, bribery, or 
upt influences, which prevented, or tended to prev 


vote of all qualitied electors entitled to vote at such poll or voting-place, such 
returning ol licers shall not canvass, count, or c ees ee =% utement of votes from 
| place until the statements from be r polls or voting-places 


i poll or voting 
have been canvassed and compiled. The hall then pro- 
t, acta of violence, intimidation, 


cved to investigate the statements of riot, tum 1 

armed disturbance, bribery, or corrupt influences at any such poll or voting-place. 
And for that purpose they have power send for persons and pa- 

pers and examine witnesses, 

‘The statute then declares that— 

If, after such examir 
riot, tumult, acts of violence, int 

vences did materially interfer 

poll or voting-place, or did prevent a suflicient number of the qualitied elect- 

rs thereat from registering and voting to materially change the result of the elec- 

tion, then the said retar otlicers shall not canvass or compile the statement of 
the votes of such poll or voting-place, but shall exclude it from their returns. 

Here, then, board upon whom the State Louisiana has con- 
ferred those quasi-judicial powers, which, other States are usually 
conferred upon the judges election the several 
shall say unrepublican fora State the Union adopt 
the Louisiana mode conducting elections rather than the Ohio 
mode? Certainly each State has the right to choose that method 
which it deems best for its own protection. 

The distinguished THURMAN holds that 
the making their the juris- 
conferred upon them law, all their acts excess such 
jurisdiction are void; and that this Commission may examine 
cide whether the board did in fact exceed its jurisdiction, 

Ile does not insist, some have done, that the two Houses Con- 
have authority question the real voice 
whohas been chosen as electors 


ning oflicers 8 


nidation, armed disturbance 


" bribery, or corrupt 


State in declaring 


whether the returning board did utter the true voice the State. 
real meaning obscured the use the word 
under cover of inquiring into the jurisdiction of the returning board, 
Congress may behind the determination that board, follows 
that the Congress not limited the counting the elect- 
oral votes, but extends to the « ounting of the poplar vote by which 
the themselves were 

the case, carries with the authority every act neces- 
complete the appointment, and determine and declare who 
must also carry with the de- 
eide whether the board, created for the purpose of determining and 
acted within its 
{ the State has made no complaint of excess of jurisdiction on the 
the board, see how the two Houses Congress 


general may depend upon territory 
me, or upon subject-matter, 


has been appointed, 


declaring the result, ba 


Upon 
this case the only question relates 
very upon the 
ed to act is summed upina single ssentence: 

re to determine whiat persons have 


bhat they did determine and declare 


can do so Jurisd 
t 


oO subject-matter But the 


is thor 


been elected according to ln 


tdecision; that they excluded votes whi 


they mace an unpj 
oucht to have 


bean counted, and, in arriving at the result, pdlewsted 
which were their But like every other 
tribunal, they the were judges their own jurisdiction, unless the 
provides another tribunal determine that question, 

therefore beyond the jurisdiction the that declares 
decide case implies jurisdiction decide wrong 
Hundreds of cases before the Supreme Court have turned on the ques 
tion and that question has often been decided 
divided court members this who 

« justices of that court will probably admit that that great tribu 


il may sometimes have passed upon the merits of 


held that had jurisdiction. 


Dut their judg 
ments are tinal, even such erroneous deei 


sion Was 

board the power “to determine and declare” who have been 
ippointed itselectors, That duty is their jurisdiction. Inthe ease of 
the governor and other State the Legislature may revise the 


appointed 


Low 


the but determining who have been 
electors, such power revision conferred the Legislature. 
It follows that the determination of the board, if 
the courts that State, the fin 

te itself. 


not overruled 


and conclusive decree the 
That decree have power question review. 
State appoints electors and declares who has been appointed. 

The utmost that can be claimed for the two Houses of Congress is | 


ition, the said returning officers shall be convinced that said | 


¢ with the purity and freedom of the election at | 


and de- 


but holds that they may inquire 


a case of which | 


violence, intimidation, and And, 


COMMISSION. 


cate does not testify truly, the authority which counts may 
the certificate until the actual declaration the State bat 
there the inquiry ends. one step further, invade the 
clusive domain State authority. 

Iam champion State sovereignty that doctrine has 
times been tanght our political history. But there are rights 
clearly and exclusively conferred upon the States, 
them break the solid foundation our institutions; and 
one act can more sovereign than another, may fairly said that 
the most sovereign act which State this Union can perform 
actof choosing the men who shall cast its vote for President and 
President. Against the theory now urged upon us, that may 
view all the processes which Louisiana has given her vote 
President the late election, oppose this highest and most unques 

tioned right each State the Union. 

has been the course our deliberations, that this view 
the case technical; that what asked the other side 
ascertain the very right and truth this matter; ascertain who 
was fact really voted for the people Louisiana. might 
spond saying that the objections the finding the returnin 
board are themselves the highest degree technical. are 
gobehind the the but for what purpos 
For the purpose adding the count some votes actually cast 
which were rejected the board asunlawful. are told that 
these polls were improperly rejected; and why 
cause alleged that, rejecting these polls, certain technical 
malities were not complied For example, alleged 
the protests against the validity these rejected ballots were 
filed within forty-eight after the closing the 
and protests were not filed within that time, the board could not 
consider them, matter how corrupt fraudulent the ballot might 
be. They say westand upona technicality but they ask breal 
through one, only rest upon 

this Commission has authority the decree the 
turning board for any purpose, must have the power behind 
for all the purposes ascertaining the trath; and should 
such inquiry, should open the testimony that both 
sides will proffer, shall find group allegations like this: that 
forty-two parishes Louisiana, where both sides agreed that there 
wasa fair and free election, the Hayes electors received 


6,000 majority that two groups parishes where the validity 
the returns was contested, there existed such intimida 
tion aud terror, violence and murder, that the voice the republican 
party was almost wholly suppressed 
ish 
majority, 


that, for example, the pai 
which for years had cast large republica 
not one republican vote was cast the late 
many within the disturbed districts, hundreds negr 
were forced the coercion threats and intimidation vote 
democrate ticket against their will; and that the whole, 
the terrorized districts, the voice the republican voters was 
fectually produce apparent majority for the den 

sufficient overcome the 6,000 republican 
lin the undisturbed portions of the State. 


one step behind the determination the State 
far find votes actually cast, and shut our eyes the 
and outrage that put such votes the boxes, The duty 
purging the polls, and finding the real result the election, was, 
law, enjoined upon the returning board the State. 


instance, 


That duty 
Whether wisely unwisely, justly unjustly 
Lam not prepared but the liberty remar! 
that after careful study the history that and 
ering the turbulence and irregularities which have Jong prevailed 
that State, the opinion that, the whole, the decree 
doubt that thousands of voters were prevented from the exercise 0 
their that evil the laws provide 
edy. But they command the polls that are tainted 
doing that, the State 
part, repaired the wrong sought ommitted upon her 
concluding, must refer the single feature which 
Lonisiana said differ from the case There con: 


sel offered evidence show that the board canvassers had act: 


upon erroneous view the law, and had made errors and 
determining the result the Here they offer evidence 
show that the returning board acted fraudulently determining 
the doctrine that fraud vitiates everything, are told 
that, fraud proved this case, vitiates the determination 
the board. 


But the allegation frand does not confer jurisdiction 


ject which the law does not authorize tribunal 


eal whether the allegation fraud the processes 
board confers upon the two Houses Congress, upon 


authority count the vote cast the electors. doing that 
they may whether the certificates votes are genuine; 
whether they are signed the recognized officers the State; 

hort, 


the certificates fact, represent the deter- 
the bevond that determination Congress can- 
not go. issuing the certificates, the governor does not represent 
the State. acts the The act 1792 makes 


it his duty to certify to the President of the Senate what the State 
If his certifi- 


done reference the appointment electors. 


this Commission acting their stead, the jurisdiction inquire 
those processes and hear evidence prove 

case decided the Supreme Court the United States 
and which has already been referred one the 
for another purpose, applies strikingly the point under 
eration that will cite its leading refer the case Vil 
ginia West Virginia, Wall. 
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the boundary between the States Virginia and 
West Virginia agreement was made that the counties 
ind Berkeley might become part West Virginia, condition 
majority the votes cast that question the two counties 
should found favor special statute 
the mode conducting the election and determinin 

provided, among other gs, that— 

lhe governor of State, if of the opinion that the said vote has been opened and 

d, and the result determined and certitied to pursuant to law, shall rtily tl 

it of the same, under the seal of this State, to the governe 

est Virginia. 

The election was held and the result declared by the governor. But 
bseque ntly the State of Virginia filed a billin chancery agains 
West Virginia recover back the jurisdiction those counties, 

that the vote was not taken and 

pon Which the governor issued his certificate were false and fraudu 

The bill alleged, terms, “that the vole taken was not fair 
the people those counties, and that the 

Who made their returns tothe governor falsely and fraudulently 
and falsely and made appear the 
the Commonwealth that large the was given 

favor of annexation; and that his determination of the result, be 
upon such false and returns, was illegal and 


regulated 


the question, 


allegations are strikingly analagous the offers proof 
pending before this reference allegations 


fraud, Justice MILLER, delivering the opinion the court, said: 


But waiving the defects in the bill, we are of opinion that the action of the 
or is conclusive of the vote as between the States of Virgi 


inta and West \ 


ov 


| 


| ors, such 


so decit 
that the returns | 


, lle was, in legal etfect, the State of Virginia in this matter. In addition te 
his position as executive head of the State, the Legislature delegated to him all its | 
power in the premises. It vested him with large control as to the time of taking 


vote, andit made his opinion of the result the condition of tinal acti 


Even upon allegation fraud the court would not behind 
determination the oflicer whom the State had conterred 
authority declare the the election. 


the case before us. 


This precisely 
turning board determine and declare who had appointed 
electors, and having provided appeal from its its action 
became the conclusive determination the State; and 
neither Congress nor this Commission has any inquire 
whether there was fraud error the process which the deter- 
mination was 

appointing her electors, the State Louisiana bas followed the 
preseribed her ‘That method has been re- 
viewed her supreme judicial tribunal and has been declared 
the Constitution the United States. all the steps leading 
nt, the State, her chosen organs 
dete rmining power, 
President and Vice-President. 

persons met the time required 


, is the sole 
appoint d her 


finding vacancies 


| 
their number they filled such vacancies manner 


the law the State; and, the national Constitu- 


tion, they cast their votes and certified the same the President 


the Senate. certificates have been the presence 
the two Houses Congress; and there remains bat one duty more: 
that is,to obey the imperial command the Constitution, 
declares the vote shall then counted.” 

Certificate No. comes with authority. issigned 
man who for three years has not even pretended governor. 
officer the State. has validity upon its 
face all the indications worthlessness. 

shall vote against receiving the evidence, and favor 
the votes reported the tirst 


which 


Remarks of Mr. Commissioner Field. 


FLORIDA, 


The Commission having under consideration the electoral vole of Florida 

Mr. Justice FIELD said: 

Mr. PRESIDENT: After the elaborate arguments made yesterday 
the members the Commission from the Senate and Rep- 
resentatives, cannot hope throw much light the subject under 
shall, therefore, confine myself, the brief observa- 
tions propose make, statement what deem the law 
applicable the case before us. 

The main question submitted us, the one which all other in- 
quiries are subordinate, is, whom has the State Florida appointed 
electors cast her vote for President and Vice-President. The 
electoral act, under which are sitting, makes our duty de- 


cide “how many and what were duly appointed electors” 


that State. 
The Constitution declares that each State shall appoint electors 
such manner the Legislature thereof may tixes the 


i the qualitied voters of the State. When their votes were ec; 


The State Louisiana had empowered the re- 


She has determined and declared that the per- 


Senators and Representatives the State may entitled 
declares who shall not appointed; that is, Sena 
under the United the exeeption these provisions 
to the number of electors and the ineligibility of certain persons, the 
power choice the part the State unrestricted. ‘The man 
appointment left entirely its Legislature. 

What, then, was the manner of appointment directed by the Legis 
quiry, for if another and different manner from that directed by the 
Legislature has been followed the appointment persons elect 

persons are not “duly appointed” the State, and must 
le. Any substantial departure from the manner prescribed 
must necessarily vitiate the whole proceeding. for example, the 


jual the whole number 


appointment of electors should be made by the governor of a State, 


When its Legislature had directed that they should chosen the 


qualitied voters ata the appointment would 
invalid and have cted. So, too, if the Legislature should 
that the appointment should made majority the 
votes cast at such election, and the ean or other otlicers of 
election, should declare as elected those who had re ved o1 ly a phi 
rality minority the votes, the votes portion only 
the State, the declaration would li equally inva das not conformist 
the legislative direction; and the appo the parties thi 
declared e ected could ily be treated as a nullity 

inquiring whether the manner prescribed the State has been 
wee? reneh an Lint ive ity of the State, or ques 
tion her absolute right over the but, the 


contrary, seek only give her will and 
pointment she has actually made. 
What, then, manner directed the Legislature Florida 


was popular election. was the choice 


ascertain the 


a& majority of 
ist on the 
electors were appointed, and all that remained 


the appointment was then 
completed and could not afterwards be changed 


7th of November, th 
was ascertain 


What subsequently 
was required the election and canvassing boards 
authentic declaration the result this purpose the votes 


each county were to be canvassed by certain ce 


ignated oflicers ol 
the county withina 


preseribed period after the election, and dupti 
cate certificates were to be made and 


ned by them, containing the 
whole number of votes given for each o 


flicer, the names of the per 

sons for whom they were given, and the number votes given 
each record was made the and one 
the duplicates was to be forwarded to the secretary of state, and the 
other to the governor. On the thirty tiftth day after the elec tion, or 
sooner, if the returns from the several counties were 
secretary of state, the 


received, the 
and the comptroller publi 
any two them, together with any other member the 
cabinet who might be designated by them, were required to meet at 
the office of the secretary of state, pursuant to notice to be given by 
him, and form a board of state canvassers, and proces i tocanvass the 
returns of the election and determine and declare who were elected 
such The duty the canvassers under 
law of the State was minister’al, involving only the exercise of suc 
judgment was required determine whether the papers 
were genuine, and were executed in conformity wit! h the require ments 
the law. Such construction given the statute the 
preme court the State the proceeding against the canvassers 
taken the relation Mr. Drew, who was acandidate for governor 
the same election, which the electors for President and Vice 
President were chosen, and votes for whom were thrown out the 
canvassers upon the same power that votes for the Tilden 
electors were thrown out them. giving its decis 

case, the supreme court 


The view that the board of State canvassers is atribunal having 7 


Pow ratricil 
judicial, such as is invelved in the determination of tho legality of @ particular 
swhich this board can do 


vote or election, cannot be sustained.—A 
under the statute must be based upon the returns; and while in s0me cases tho off 


The following is the text of the law, being section 4 of the act of Februa 


for any State officer, lature, or Representative in Congress, or 
sooner, if the returns shall have been received from tho sever r counties wherein 
elections shall _— Epes held, the secretary of state, attorney-general and tho 
comp troll rof pl accounts, or any twoof them, together with any other mem 
ber of the eabi ae who may be ‘designated by t! em, shall meet at the oflice of tho 
secretary of state, | ecretary of ite, and form 


a board of state canvassers, and proceed to canvass the returns of said election and 
determine and declare who shall have been elected to any such 
member, as shown by such returns. If any such returns shall be 
pear to be so irregular, false, or fraudulent that the board s unable to deter 
mine the true vote forany suc : otti¢ er or member, they shall so certify, and shall 
not include such return in the etermination and declaration; and the secretary 
of state shall preserve and t ‘le inl hisott 


flice or as auch 
wo or shall ap 


ice all such returns, together with such other 
documents and papers as may have been received by him or by said board of can 
vassers. The anid board shall make and sign a certificate ¢ ining, in words 
written at full length, the whole number of votes qiren for each office, the nur 
of votes given for each person for each office and for member of the Legislature, and 
therein declare the result, which certi te shall be record oftice of 
secretary of state in a book to be kept for that purpose ; and the secretary of state 
t 


shall cause a certified copy of such cert ite to be pub ed o7 in « ort 


iber 


‘ 
} 
a 
| 
| 
j 
% 


| 


‘ posing the beard may, like all ministerial officers of similar character, ex 
tj ts to be a return for irrecularity, still everything they are au- 
‘ tel to wha t auther and true returns before 
t determina must b ich as appears trom and is 
thie l counties to be corres Lhey have no gen- 
tw toe attendance of wit 
‘ do t ‘ and declare who has 
Phey are aut ed to enter no judgement, 
i wut which gives ther 
tle conta the wl e nhumberot votes gipen 
‘ wu ite on by the re 
l ‘ hota ju judement, and the determi 
lee duration cht y make nota judicial declaration, that is, a de 
rota taft 1 to t llawof the land as to 
pa but i ref aconel mm limited and vestricted 
letter of i eo declar m and determination by a 
ol ite Can “is been by a larger jority of the courts to | 
rial funetion, prowe is distinet from a judicial power and 
Judeod ith ‘ | not t courts in Louisiana, and perhaps 
tate, no judiecia be tound for the view that these oflicers are 
in their « wter, or vy discretion, either executive, leg 
or) not | fixed by the returns before them 
tod returns bas be pentoreed by mandamus so re iter! in the 
l ies of the Une that the power of the courts tm this re- 


d to be an Open question 


the statute, which would 


Phe only clause 


ers with i 


st theean 
authority, is the 
iv, false, or fraudulent that the shall be 
true or member, they 
ill such their determina 
declaration.’ Great stress was pl ied by connsel, in the 


TO 
than mere ministerial 
one Which provides that, “if any 
ippear to he so irregul board 
i ble to determine the 


vote for any otleer 


upon this clanse, 


might from any cause have been 
{ But itis evident from the lanvuave used and its context, that 
clause contemplated the exercise any such undetined and 


t only 
rreturn, whe 


trary power over the returns, bu intended to authorize the 
never from evidence, intrin- 
actual vote cast for any 
votes actually given, ex- 
rtain for whom they 
into 
dering this clause the supreme 


ountot 


termine the 
ol It gave no authority to reject the 


eto cle 


en the cans were unable to ase 


abe intended, much stor 


lity of the vote 


tel 
In con 


tol the State, in the case of Drew, alveady eited, held that the 
ds true vote meant the vote aclually cast as distinet from the legal 
vote; and that this followed from the clear general duty of the can- 


the * rotes 


ers to ascertain and certify for each person for 


‘ h oftite: and because to defermine whether a vote « t was aleaal vote 
as beyond the power of the board, 
We have, then, a decision of the supreme court of Florida giving 


thoritative construction to the act under which the electors for 


! dent and Viee-President were chosen, to the eflect that the pow- 
the canvassers under the act were purely terial, and that 
hole d ted, wl evel Were ¢ tbled to determine 

vote for any computing arithmeti- 

the number cast, shown the returns, and declar- 


certificate of the fact over their signatures, 


Whatever beyond this was done by them was in excess of their an- 
And need add, this presence, that what- 
ever was done by them in excess of their anthorily was not done in 


manner directed by the Legislature of the State. 


sweall col 


supreme court 
sidered as part of the statute itsell, 
very text. Such is the lan 


much 
if embodied in its suage of the Supreme 


‘ riof the | 


Warren, reported Black, the court said: 
‘ trnetion given toa atuite fa State by tl hest judicial tribunal of 
te is regarded as a part of the and is ipon the courts of 

Stules as the text. 
And again, Christy rs. Pridgeon, reported 4th Wallace, the 
‘ 

terpretation w m the isdiction of one State becomes a part of thelaw 
that te, as much so as it ancerporated inte the body of it by the Legislature. 


thus brietly stated the requirements the law 
providing for the appointment electers, and thus shown the man- 
appointment directed its Legislature, will proceed state 
course pursued the canvassers, from which will ap- 
pear Whether there was any departure them, and any, how great 

leparture, from the directio given. 

returns sent from the several counties the 
for whom the votes were not pretended that 

them appeared, was shown either irregular, false, 
that the were unable determine the actual 
iven for any The pretense that some the votes 
turned were illegally irregularly given, not that there was any 
for whom they were intended. Under these the 
y of the canvassers, according to the decision of the supreme court, 
veccording to the express language of the statute, was rena to 
ether the votes under their the result 

j In so doing they would have carried ei the 


thy the returns. 
il nofthe Levislature, Being added tovether, the returns would 


lorida, 


State canvassers 


ral cle clare, 


for the meeting 


State? 


| were altere 
ors were thus appointed. 


have shown that the Tilden electors were chosen. But the canvass 

ers, instead discharging the simple ministerial duty devolved upon 
them, undertook exercise judicial functions and pass. upon the 
legality of votes cast at various precincts in different counties, hear 

ing evidence and counter-evidence upon the subject, consisting 
of oral testimony, but principally of er-parfe aftidavits, and in numer 

ous Instances, upon one pretense or another, throwing out votes given 
for the Tilden electors, thereby changing the this way 
the canvassers came the conclusion that the Hayes 
electors were other way result have been 
reached. 

matters not, for the purpose argument, whether, 
taking these proceedings and exercising judicial functions, 
canvassers were actuated honest corrupt motives 
their conduct was the result conception their 

any view that may taken, clear that deciding upon 
votesembraced returns, and rejecting votes from 
their count the ground their asserted illegality upon any 
other ground, they exceeded their jurisdiction, and their action 
that particular was without any validity whatever, 

result declared, after the were altered the elimination 
votes embraced therein, was not obtained the manner 
divected the Legislature the was not result which 
gave the offices who the numberof votes, 
required the the State, but those who had received 
only the votes. The whole proceeding, instead being 
with, was direct contravention the will 
Legislature. Surely would not pretended that portion 
the returns had been feloniously abstracted from the the 
retary upon the returns remaining would 
Legislature the State. felonious abstraction and 
ized exclusion votes are legal the same thing. 

By the act of Congress the electoral colleges were required to meet 
the first Wednesday which was the 6th the month 
The canvassers commenced their labors the 27th November, 
returns from the several counties being that time all received, but 
did not complete the count until the morning the day appointed 
the electoral college. them then certitied 
the the electors; and the governor issued 
them their One the canvassers, the 
ney-general, that the returns the votes the 
several counties file the office the secretary state, and seen 
member the board, the electors were chosen 
the same building, and both sets voted, and transmitted their 
spective certificates their proceedings duplicate the President 
the Senate Washington, copy special messenger 
mail. Which these electors was duly appointed 
were not thus After the 
made the character the returns, and the manner which they 
there can reasonable doubt that the Tilden elect 
They received majority the votes cast 
shown the returns, and the the State declares that 
ties receiving the highest votes for any shall 
elected such 

Mr. President, have spoken the matters appearing the 
turns, and the proceedings the canvassers, facts proof 
ments transmitted with the papers received and opened the 
President the Senate, are allowed look into them, estab 
lishes beyond controversy the facts which I have stated. Why, then, 
should not consider that evidence and act upon it? are 
swered that the the governor the only evidence which 
the Commission can receive the appointment the electors. The 
Constitution does not preseribe the evidence which shall received 
the appointment. That only provides for the voting the elect 


Now, 


ors, and the transmission them list the persons voted for, 


| State. 


the seat Government, directed the President the Senate. 
Congress has, therefore, enacted that the governor shall issue 

tified list the electors them before the time tixed for their 
ing. The language the act that— 

It shall be the duty of the executive of each State to cause three lists of the 
names of the electors of such State to be made and certified, and to be delivered to 
the electors of such State on or before the day on which they are required by the 
previous section to meet.—Revised Statutes, section 136, 


There nothing this act which declares that the certificate thus 
issued shall conclusive theappointment. does not say that the 
evidence thus furnished indispensable, that other evidence the 
appointment may not received. Its only object was simply pro- 


vide convenient evidence the appointment for the consideration 


thetwo Housesof Congress when called upon count the votes. 
not its purpose control their deciding between 
ent sets papers purporting contain the votes the State. 
compliance with the act not obligatory upon the executive the 
not that respect subject the control Congress. 
could not compelled give the nor could 
subject any punishment for retusal act the And 

tainly when Congress can furnish means control the action 


‘ 
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State officer, cannot render his action either indispensable con canvass the Florida was not completed until 
clusive the the State. may readily imagined morning the day the meeting the electoral within 

where, from accident, disability, sickness the governor, the cer few hours ifs vote was have ted any 
titied lists could not obtained, obtained and delivered take fraud during these hours, any preceeding known the 


ol tees might be lost or destroyed before delivery. Insuch cases | law, would ] ive been limpossible. Lhe position of the ntlemen is 
would there the State such therefore, that there medy, however great the 
one will seriously contend for such Suppose, this sound doctrine, the representatives Con 


ther, that the governor, mistake fraud, should deliver certitied forty-two millions people possess power protect the 


mistake orerin 


a sts in favor of persons not appointed electors; for instance, to per- | country from the installation of a Chief Magistrate through mistake 
had not received majority the votes cast for those force, are the people the world held 
cers, (the persons having such majority of votes being eligible to the | in lopeless bondag the merey of political jugwelers and trickster 
not shown such case against the face the board upon which that found shall open 
truth is, only fucie the faet installed that day, and the votes the col 
ertilied, Indeed, I venture to assert, without fear of suecessiul | are to be counted in Februa Ul inquiry as to the truthof tl 
been induced act upon the fact may insist and and dwelt upon them though 
the truth the not denied his injury, bat the The argument amounts only this, that the 
se causes proceed upen the doctrine of esteppel, which has ne oi sil ihe or ti Lof ly 
duly appointed electors of the State of Florida, not who have the | quietly subimni to tal 
certificates appointment. the election and net the 
vhich gives the right the The certificate being only evi- trne that hinery for the Prestdent, 
And this true the certilicate issued under the law templates the induction the candidate into 
the State the certificate issued under the act Mareh, and that that day either 
no judicial power; their determination had none ef the character- | the counting of the ve ous to prevent a declaration within ¢ 
any ground whatever. the two ess when the are opened 
that changed the result the election, and acting upon the ive aState, 
to persons as electors who were not in fact chosen, and such persons | ine ii; and then vill constitute a basis for the ae mot t a} 
had met and voted for President and Vice-President and transmitted without delaying for 
the certificate their votes Washington: and afterwards, before the were 
the vote was counted the two the mistake whom vot the fact, were 
that there was none; that whatever mistakes of the kind may have | in such a com ve formas to be the subject of co ration 
been committed must corrected before the vote was east the faet found. investigation establish the 
electors they could not corrected this sound alleged, Ladmit that the proceeding cannot had, perm 
trine, then follows that clerical arithmetical com- reason the delay would 
person may placed the Chief Magistracy the nation required stop the take testim 
against the will the people, and the two Congress are truth mere allegations; but fact 


powerless prevent the wrong. 
But the gentlemen not stop the further question 
them: Supposing the canvassers were bribed alter the returns, proper 
and thus change the result, they had entered into conspiracy manifest duty act upon the finding, order that 
committ fraud this kind, and pursuance the bribery not defrauded its choice Chief 
they did fact tamper with and alter the returns, and the view which take this subject there 
clare elected persons not chosen the voters, and such persons delay the counting the votes were 
had voted and transmitted their vote the President the Senate, look behind the action the governor the canvassing board 
hut before the vote was counted the fraud was detected and exposed— for the brought the attention the two would 


already been found competent authori 
j ire the two Tlouses, the finding would not « 


by them, but it would be #! 


of consideration 


was there The gentleman answered, before, that there have presented the manner indicated before they could 
none; that whatever fraud may have existed must proceeded received and acted upon, unless the two should 
against and its success defeated before the electors that testimony taken the time. the fact could rea 
ever related their action was then book. this established seriously delaying the count, not proba 
the only instance the world where fraud becomes en- that testimony upon the subject would 
mentary knowledge that fraud vitiates all proceedings, even the the constitution canvassing board, the 
most that form words, amount ceremony,and under military rule the time the But where the 
solemnity procedure can shield from exposure and protect its fact alleged one evidence, and not susceptible 


structure from assault and destruction. The doctrine asserted here proof within reasonable limits, then, think, the fact 
would not applied uphold the pettiest business transaction, and sented rly authenticated, have stated, 
can never believe that the Commission will give any greater Evidence this form, whing the correctness the 
But the gentlemen not stop here. put the further question either House Congress; the State, which interested that 
them: Supposing the canvassers were coerced physical force, shall not its vote the election; eith 
pistols presented their heads, certify the election House Congress, which interested that the forty-two 
not chosen the people, and the persons thus declared elected cast people composing the nation shall not deprived the Pre 
the vote the State—was there and the answer was their choice. 


the same that given wrong, mistake, this the State Florida has furnished evidenee 
coercion the action the canvassers, say these gentlemen, form, and conclusive its character, that the Hayes 
remedy must applied before the electors have work were never and that the the governor 
the electors done when they have acted, and there power the canvassing board respect false; and that the 
under existing law which the wrong can righted. electors were duly appointed. has furnished the declarat 


‘ 


| their votes as provided by law, 


clectors, 


rislature in a statute affirming sneh to be the fact lit has fur 
hed a judicial determination of its courts to the same etlect. 

Soon after the canvass of the State board was ec] sed, and its cer- 
titicate the result was filed, Mr. Drew, who had been candidate 
tor the office of governor at the same election, ag st Steal the in 
and had been declared deteated the action can 

excluding votes for him, instituted 
alia us in the supreme court of the State to compel the canv: ers to 
‘ nt the votes given own by the re lis. In his petition for 
the writ averred that, according the returns received the 
ollice of the secretary of ite, and on file there,a majority of the 
for the were cast for and charged against 
the canvassers the same the law the State which 
against them in the count for theelectors. Lndeed,theiraction | 
ected equally the candidates tor governor and for The 
appeared the writ, and proceedings were conducted 
judgment the merits. ‘The supreme court that the can- 
vassers had authority exclude the votes, which exclusion 
lone Stearns had been declared elected, and directed them to restore 
the votes, In obedience to this judgment they restored the excluded 
and majority for Drew, who went into and 
has ever beer the accepted ovel tl Stat lt was the 
exel ion of the same votes for electors that enabled the canvassers 
to deela he Haves electors chosen. ln deci@ing this case the court 
ive a construction to the statute under which the canvassers wa ted, 
delivered the opinion from which have already quoted. 

the Hayes clectors, the tiled information 

the nature of a quo warranto against them in one of the cirenuit 
courts the State, determine the valiaity their respective 
claims to the office of electors. ‘This proceeding was commenced upon 
the day which the canvass was completed, aud process was served 

he Hayes electors before the y had cast their votes. The circuit 
had jurisdiction the proceeding the coustitution the 
tute, the « rhith se mol Vhich provides in terms th il the cirenit 
court and the judges thereof shall have power to issue writs of quo 
the the Tilden electors alleged that they 
ere ted the rs, and that the 
electors Were not thus clected, but were usurpers The Ilaye clect- 

the writ, and, first upon demurrer, and afterward 

pon an investigation of the facts, their right to { electors was 
determined, And it was adjudged thatthe tla lectors were nevel 

| ted, and were never ecutithed to assume ul the func 
that oflice, and were usurpers; but that 
re duly appro ted at the elec moon the 7th of November, and 
ere entitled the 6th December receive certificates 
on, and that day and ever since exercise the powers pet 
reached until after the electors had 
ication by a competent court upon ft validity of their title as 
the time they ass the State 
dyment remains in full for t Lit er suspends 
if not conclusive, Weight upon thes Lie re us, especiall hen 
considered in connéction with the action of the Legi iture of thi 
ite, hat action seems to me to be conclusive of the ca 

After the supreme court the proceeding had given con- 
struction tothe election law, and decided that the canvassers had dis- 
its plain provisions, exercised which they 
never possessed, and unlawfully rejected votes, the Legislature took 
steps have their count corrected with respect the electors, 
had been with respect the the January 
passed act provide for canvass according the laws 
of the State of Florida, as interpre ted by the supreme court, of the 

otes for President and Vice-President cast the election 

torney-general, and the comptroller of public accounts, or any two 
them, together with any othe rof the cabinet who might 
them, should meet forthwith the the secre- 
pursuant notice from him form board State can- 


l’resident and Vice-President held ont Tthof 
mine and declare who were elected and appointed electors that 
eleetion, shown the returns act the can- 
vassers follow the construction the law given the supreme 
court the powers andduties directed 
that their certificate the should recorded the oftice 
secretary state, and copy published one more news- 
ipers printed the seat ‘The canvassers accord- 
met and made the canvass directed, and certitied that the Til- 


November, and deter- 


| on tile 


And whereas the late governor, Marcellus L. Stearns, by reason of said illeca) 
action and erroneous and illegal Canvass of the said board of State canvassers. 4 
erroneousl¥v cause to be made a llists of the names of electors of t 
State, containing the names of d Charles H. Pearce, Frederick C. Humphre 
William H. liolden, and Thomas I 

The Hayes electors 
and did deliver such liste to L per tthe said persons had ne 
ceived the highest number of votes, and, on a Canvass conducted eccording to 
rules preseribed and adjudged as legal by the supreme court, were not ap ' 
as electors or entitled to receive such lists from the governor, but Robert Bu 
Robert L. Liilten, Wilkinsun Ca LJ k. W. Youg 

The Tilden electors— 
were duly appointed electors ul were entitled to have their names comp. ‘ 
l made and certified by the yvernor, and to have ch lists delivered to then 

Now, therefore, the pouple of the State of Florida, represented in senate and 
u ibly, du enact, 

act then proceeded declare that the Tilden electors, 
them, were the 7th November duly chosen and appointed and 
behalf the State Florida such manner the 
thereof had and were from that day entitled exercise 
the powers and the office electors and had full 
and authority the December, vote such elect 
ors for President and Vice-President, and to certify and transmit 


‘The statute then ratified, contirmed 
ed aud directed the 


valid, 
also 


and declared 


ich 
governor make and 


certily due form and under the seal the State three lists 
the names of the electors, and totransmit thesame, with an authenti: 
copy the act, the President the Senate, and declared that 
such lists and should valid and authenti 
State they had been made and delivered before the 6th 
December, and had been transmitted immediately thereafter, and 
that the rlificates contaiming the names of the Hayes elect 


ors Were illegal and The act further authorized and directed 
governor cause three other lists the names the 
made and certitied and forthwith delivered them, and 
required those electors meet the capitolof the State and 
sign three additional certiticates the votes given them 
lists of the electors furuished by the governor, and that one of the 
should transmitted messenger, and one mail, 
the President the Senate, and the third delivered the judge 
the district, as required by law. 
Pursuant this act the governor the State made and certified 
three lists the Tilden electors and delivered the same them, and 
the said electors assembled certitied that they had met the 


Gth day December the capitol and given their votes electors 
for President and distinet ballots, the votes for 
sident being for Mr. and the votes for Vice-President be- 
ing for Mr. Hendricks, and signed three their action, 
Which were forwarded required law. These certificates were 
companied certified lists the governor, certitied copy 
the two acts the State, and copy the returns 
ment annexed showing the result the votes. The third 
Which before us, embraces all these proceedings. 

Here, then, we have the highest possible evidence of the action ot 
the State Florida. The two sets both conformed 
every requirement the law their proceedings. One set, the 
electors, have the Governor Stearns their elec- 
tion, based upon the canvassing board, which its 
nature mere prima facie evidence; the other set, the Tilden electors, 
have adjudication State court competent jurisdiction, that 
they alone were the legally pointe They have the au- 
thoritative declaration the Legislature the State that the alone 
were entitled act electors, and vote for President the 6th 
and they have certificate Governor Drew, based upon 
recanvass the votes, that they were daly And 
companying this evidence they have certitie copy the returns, 
that they received majority the votes cast the elec- 
tion. 

ous question which the two sets was duly appointed? 
the Legislature was alone authorized determine the manner 
which the electors should appointed, could furnish its own 
way evidence their acts agents the State, whatever may 
the power Congress for its convenience requiring 
the governor. Were this transaction one that involved 
questions property, instead matter great public 
ical interest, not think there this Commission who 


state, 


den electors, naming them, had majority the votes and could hesitate the conclusive character the evidence 
were duly favor the Tilden electors. 

Subsequent this, and Jannary, the Legislature addition this action the has moved the 
another actin relation the Tilden electors. That act re- matter, and very properly so; for the entire people are interested 
among other things, that— the election their Chief Magistrate. other can exercise 

here State canvassers constituted the Feb- great influence for good for evil upon the whole country. 

27, did interpret the laws this State detining ers and not only the Commander-in-Chief our Army and Navy, but 


ith the duty maintaining and defending the Constitution. 


Of 


: 
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all the obligations resting upon the re presentatives of the people | 
greater than that seeing that one takes that high 
with defective and tainted title. Acting upon this obligation the 
Representatives early the session, when was rumored 
that irregular and fraudulent proceedings had characterized the elec- 
tion some the States, and Florida among others, appointed 
committees investigation ascertain the facts and report who 
truth had been appointed electors those One those com- 
proceeded Florida and took there large amount testi- 
mony the subject, which has returned the House with its 
clusions the committee has reported that the Til- 
den electors were duly appointed, that respect with 
the action the State tribunals and the State Theit 
report and its conclusions, adopted the would undoubt- 
have controlling influence upon its action counting the vote 
the State, this Commission had not been created, and for that 
they should received, and not accepted tinal, least 

are invested with all the powers the two Congre 
toascertain and decide what persons were 


duly appointed” elect- 
their earliest existence, matters upon which they may 
can investigated committees appointed for that purpose. 
And either House may receive the testimony taken committee 


ind proceed upon that, accept the its committee its 
judgment and act upon that asconclusive. And not until now has 
ever been questioned that the power each take testimony 
that way was extensive whichit could act 

One the gentlemen this Mr. introduced 
Senate during the present session resolutions for the appoint 

ment Committees inquire into the matters which are now 
considering, and Senators MORTON and voted 
One the resolutions authorized the committees inquire, 
claiming such, any the States, has been made torce, 
traud, other means otherwise than with the 

tution and laws the United States and the laws the respective 
and compliance with the resolutions the committees have 
passed weeks certainly provokes surprise 
and comment hear these gentlemen deny that either 
Congress has any power the the governor, 
and that the board the State, and 
matters for which those committees were 

said that the Hayes were facto olticers, aud, there- 
that their action deemed valid until they were adjudged 
usurpers. But they were more facto than the ‘Tilden 
Both clectors acted the and the same 
that the validity the acts facto 
cannot collaterally assailed, and that they are binding until the 


are not called upon, and most cases are not permitted, inquire 
the title persons clothed with the public and 
apparent possession its powers and functions, ‘They are re- 
quired, for the due order and peace society, respect the acts 
such officers, yield obedience their authority, until some 
regular mode provided law their title determined and they are 
ousted, consequence the respect and obedience thus given, 
private individuals can claim, all that concerns themselves and the 
public, for the acts such the same though the 
were clothed with The doctrine may 
applied even single act officer, where the office con- 
tinuing one, but may doubted whether applicable the 
case person simply charged with the performance single act 
such performance would seem that the person could properly 
regarded only the official agent the State, and if, therefore, 
was without authority, his acts would void. the doctrine 
ever applicable such cannot applied, where the act 
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quo warranto case which can affect the status the Tilden 
} ass supposed by one of the counsel onthe other side, [ Mr. Mat ew 
the two sets electors each claimed lawfully 


act, and for the purpose having judicial determinat 
question controversy one set brought the writ. Any allegation 


heir right or title; tl 


| they may have made cannot alter t hat deyx heal 
upon the vote of the people, and no consent or language of theirs 
could change their position the State the United States. 

Mr. President, desire that this Commission should succeed and 
give its judgment peace the country. But such 
only be attained by disposing of the questious submitted to us on thei 
merits. cannot attained resort technical subtleties and 


{ 


ascertain if possible the truth, a 


pointed electe 


Ldecide who were fact duly 
Florida, not merely who had received cert 


of such appointment, Phat State has spoken to us through her 
courts, through her Legislature, and her executive, and 
told us in no ambiguous terms what was her will and whom she had 


appointed to express it. utteranes viel 


4 Cause Upon the mere 


If we shut our ears to her 


rour eves to the evidence decide tl 


( 


performed has not accomplished its purpose the want right 
the officer the act question determined. None the 
reasons upon which the doctrine rests, policy, convenience, pro- 
tection private parties, has any application case this kind. 
does not seem, therefore, that there any force the posi- 
tion. 

Nor there anything the language used the petition the 


*The committee presented the Houso their report the Jannary, 
which they declared that the evidence was perfectly conclusive that the State 
had cast her vote for the Tilden electors, and they closed with recommend- 
ing the passage of the following resolution: 

“ Resolved, That at the election held on November 7th, A. D. 1876, in the State of 
Florida, Wilkinson Call, J. E. Yonge, R. B. Hilton, add Robert Bullock were fairly 
and duly chosen as presidential electors, and that this is shown by the face of the 
and fully substantiated the evidence the actual votes cast; and that 
the said electors having, on the first Wednesday of December, A. D. Is76, cast 
their votes for Samuel J. Tilden for President and for Thomas A. Hendricks for 
Vice-President, they are the legal votes the State Florida and must counted 
as such.” 

This resolution was adopted the House vote 142 yeas 
t2 nays. 

The subcommittee on Privileges and Elections of the Senate also made an inves- 
tigation of the Florida case, and a report, which was adverse in its conclusions to 


those of the House committee, but the report was never adopted by the Senate, 


spection of the certificates of the governor al Wa iv board, \ 
hall alwlicate out powers, defeat the demands af liee, al 
point the just expectations the The country may 
to the result, but it will never cease to re Loui tion as uni 
itselt, and as caletulated to the fe of | 

pers opened the Sena the 

| from the Legislature of the Stale was presented to the Lo { 

aud that H | to 4 
Representative ds 

I people ott 
m ! i i 

not « v tu ‘ ‘ 

en il | 

‘ 
tthe ¢ 
it isbeenr 
the 
the State that 

Yours ovia 1 { 
citfie wt of 

44 1 ted 
tis trne that the 
frandulent act p 
board, 1 nece ‘ \ 
oceup y of 
that tl reat i 

Your memot v | 
terizes your hon \ ’ 
pedient whereby it s l cert i tt 1 
utterly impotent to protect itself against the illegal act 
And your memorialists lever | 

ypted by the bl ] i 

Adopted by the senate, | H ! 

| STATE OF FLORIDA, 
Oflice of Secretary of Stat 8 

I, William D. Bloxham, secret f 
is a correct transcript of tl 1 

Given under my hand if ‘ ealat ‘ ito ot | i 
the capital, this ‘ ot \.bD 

The Commi nl ing under considerat et ( 

Mr. Justice FIELD said: 

Mr. PRESIDENT: have but few words say 
they will said, not the expectation the judgment 
any one the Commission, but explain the reasons which 
will govern action. 

appears that Odell, Watts, and Cartwright received the ele 
ors President and Vice-President than the candidates aga 
Odell and Cartwright were accordingly elected, that 
question. Watts would also have elected 
one trust and profit under the United 
and was one which pecuniary compensation was 
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therefore, ineligible to the office of an elector: he was at the 
ive of the Cor itut No Senator or Repre- 


ion, Which declares that 


ol State ippom ed an elector.” prohibition here | 
‘ THLE Land absolute All the power of appointment 
essed by the State comes from the Constitution. The office of 
al ‘ lucled Phe object of the exclusion Was to prevent 
ii | ot the el ent to prolong the ohicial like 
wan er) t factolaw, or a billof attarnder, 
ra Woiinpain the ob ition of contracts. it executes itself; it 
es no lk lation to carry inte et As applied to Watts, it 
be read as if] name were inserted mm the text, and was as fol 
Phe Stats nshallappont, in hmanneras the Le 
ture thereat hhrect, &@ number of electors equal to the whole 
herols 1 ih ntative to wliuch the State may be 
in tt { buat Watt net be appointed one of 
The power t it 1 int! State, tl Vole 
| he was ipable of receiving them 
‘ Lthe third electo 
pre rot the Co ¢ from the ehoice of the 
‘ ol otlpeet Is Vel erent from those 
re peer lit fiom to hold pag 
r otlies Phus the clause declaring that No person slall be a 
resentat who shall tha ittamed to the age of twenty-live 
t ‘ ethiat No person itor who shall not 
fa eott de not forbid ane! ton of 
I t ‘ i dy they only prohibit them from holding the 
the a i | eunt uke the ottiee 
‘ ‘ ¢ is clither 
‘ t i i uel > nha elect 
certain classes ob « on between meliibility 
to 1 ‘ office ts well marked 
Phe one has reference to the time of eleetion or appoimtiment thr 
ertotl (ine of takmic possession of the office Phe ineliguhil 
ve it it the date of the election ts incurable afterwards : the 
al yt tlification to held may be removed at any time before roduc 
hin the « designated, their appointment is timpassible. Phe | 
Constitution pre tsit, and unless the prohibith is to be frittered 
never liet With the wishes of political partisais, 
hould enforced with the provision the 
tor of the same section cannot be disregarded 
y more than the « er, and surely the appointment of a creates 
1 proceed 
had held the office of postiaster for years, and was in its poss 
dexercise at the time of the election. This was a facet of pu 
oriety, and was not any was asserted 


es Who prot tedlawainst the issue of acertiticate of election to him, 
was abundantly proved. this, the rule law that 
enever the ineligibility candidate arises from his hold 

| otflice within the State, the people are chargeable with notice 


oft fact. The governor is, of ¢ bound by the Constitution, 
whenever the perfo aduty devolved upon 
the existence pub under the United States, may 
notice ially and ascertain who are their in- 


which Lhad not supposed open ques 
d that Lam mi- 


| sit iply to certify to the person who received the highest numberot votes. 


rien on this ¢ ‘ that it was not competent for the governor 
yconstider the que iol the ineligibility of the eandidate, though | 
involved the exercise judicial funetions, with which was 

The eneral position them is, that the 
duty of tl Wernor, as a commissioning officer, is to issue his cer- 

ile of election to any one who may o win, according to the de 
ter ition of the canvassers, the highest number of votes, however 

person and however imperative the prohibition may 

inst his taking the office. 

test this doctrine put this question these gentlemen: Sup- 
the law declared that only white persons 
office, and the highest number votes, the 
vassers, should east the governor bound 
tohim? The nanswered that would 
bound t} the ver ¢ in such case decide the 
question the colored man’s ineligibility. Mr. Senator 
put this further question: Supposing the law the State declared 
that only males should be elected to an office, and the highest num- 


votes were cast, the report the canvassers, for 
vovernor be bound to issue a commission to her? 
before, that would bound; that 
vernor could not determine the ine the 


female, would the 


nt) 


‘ 


ribility 
Be sol 
pretence find men who will 


principles whatever result they may lead. 


cept the their 


different think, prevails this country. Every 
partment Government, when called upon apply provision 
the Constitution, must, the first instance, pass upon its 
tion and determine the extent of its obligation. A just man ey 
decide the question the ineligibility candidate, where ther 
is any serious doubt en the subject, and for that reason to refuse |; 
such case leave the matter the detern 
subject, and the language the forbidding the appoi 
ment clearand cannot, without violating his oath 
disregard 

The law down numerous adjudications conformity 
these the State Missouri the relation 
Bartley against the governor, whichis cited counsel, (39 Missou 
the doctrine for which contend stated with great 
and mandamus was prayed the 
that the issuing was the exercise 
power, and not ministerial After reciting that 
constitution the duty upon the governor Commission al! 


vilicers not otherwise provided law, the court said: 

l yvernor is bonnd to see that the laws are faithfully executed, and he! 
fakhen an oath tosuppert the constitution. Inthe correet and legitimate per 
moe ot his duty he must inevitably have a discretion in regard to granting eo 

on tor should a person be clocted or appointed who was constitutional 
ehuible to bold any oflee of profit or trust, would the executive be bound to 
phim when was clearly and positively proven? It he 
nied the exercise of a duseretion in such case, he is made the violator of th: 
it not nardian. Of what avail then is his oath of office? Or, if he 


positive and satistactory evidence that ne election has been held in a county 


he be required te vielate the Liaw and issue a commission to a person bot clc« 

becan telerk has certilied to the election In granting a Commission the » 

‘ co behind the certificate to determine whether an applicantis entit] 
comm onor not, where the objection to the rightof the applicant 
elve it rests the ground that constituuonual prohibition is imterposed 
Gulick against New, also cited counsel, (14 Indiana, 


supreme court used language substantially the 


holding that the governor, who was authorized 
might determine even againsé the decision board 


not, where the his right receive rested upon con 

might cited, but believe these express 
law recognized generally the country.* 
arises, Watts being ineligible, whether the person receiving 
next highest number of votes, he being eligible, was elected. Goy 
ernor Grover held that such person was elected and 
which obtains where, the voters having knowledge 
the ineligibility candidate persist voting for him, their votes 
are considered thrown away, and the eligible candidate receivin 
the next highest number votes declared elected. are 
merous decisions courts the highest character this country 
the same They have been cited counsel 
elaborate arguments, and view honorable and 
tious man might well have acted the governor did. But not 
yield assent them; they are not harmony with the spirit 
elections. The theory our institutions that the 
majority must and their will can only carried out giv 
ing the those for whom they have voted. accordance 
with this view, the weight judicial opinion this country is, that 
votes given for ineligible candidate are merely ineffectual elect 
him, and that they are not thrown out blanks, and the 
tion given the eligible the next highest number 
fairer and more just thus limit the operation 
votes for candidate than give them, the Cal 
case, disappointing the popular will and eleeting 
man whose pretensions the people had designed reject.” 
(Saunders vs. Haynes, California, 


* In the debate which took place inthe Senate on the 16th of December, 1876, on 
the electoral vote of Oregon, Senator THURMAN replied to some remarks of Senator 
Mokron upon the action of Governor Grover, as follows: 

* The Senator from Indiana says that the question whether Watts was eligible o1 
not was a judicial question, and that the sole duty of the governor was a ministerial 
duty, that he had no judicial function whatever, that it was therefore his duty 
Hestates 
that in the most absolute manner. If his statement be correct, then, if, instead of 
voting for Watts, the voters who cast their votes for him bad voted for Queen Vik 
toria, it would have been the duty of the governor to issue a certificate of election 
to her Majesty the Queen that she was chosen elector of President and Vice-lresi 
dent for the State of Oregon. * * * Itis very true in Oregon, as in every Siatk 
in the Union and in the Federal Government, that there is a department of govern 
ment which is called the judiciary, and another department called the executive 
and another the legislative, an las entstiationnananee to partition out the great 
powers of government between these three departments; but does it follow trom 
that that no power to judge in any case can be devolved either upon the legislative 
department, ages the executive department of the government or an executive 


oflicer?) We could not get along with the government one day on such an idea as 
that. The judicial power which the governor of Oregon cannot exercise, which 


Levislature cannot exercise, the judicial power that Congress cannot exercise, 
that the President cannot exercise, is the power of deciding litigated cases that 
wise 1n jurisprudence, and is a wholly different thing from the exercise of that quasi 
judicial power which executive oflicers are called upon every day to exercise and 


h they must exercise 
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cannot, therefore, vote that Cronin, 
next highest votes Watts, “was duly appointed” 
elector the State the election November. ‘As there was, 
opinion, failure appoint third elector, the question arises 
whether vacancy was thus produced which the other electors 
not filled, though this condition arise from the death, 
resignation, removal Cases have been cited 
fore Where the term vacancy used both these senses. But 
the question for decide whether there was within 
the meaning the legislation legislation distin- 
between cases non-election and cases evi- 
dently treating the latter only after the has been 
once refer sections 133 and 134 the Revised Statutes, 
are follows: 

Sec. 133. Each State may by law provide for the tilling of any 


ty occur in its college of electors when such coll 
te. 


vacancies which 


ve meets to giv its electoral 


src. 134. Whenever any State has held an election for the par; of choosing 
ctors, and has tailed to make a choice on the day prescribed by law, the electer 
vay be appointed on a subsequent day in such a manner as the Legislature of such 


may direct.* 

Under this legislation the State Oregon has provided for filling 
vacancies its electoral college, treating, does Congress, 
arising only after the has once been Its code 
general laws declares when vacancies any deemed 
have occurred, follows 


Every office shall become vacant on the occurring of cithe 


followin 
cnts before the expiration of the term of such of! 
The death of the incumbent. 

2. His resignation. 

His removal. 

4. His ceasing to be an inhabitant of the district, county. town, or village for 
which shall have been appointed, which the duties his 
oilice are required to be discharged 

5. His conviction of any infamous crime, or of any offense involving a violation 


of his oath. 


6. His refusal or neglect to take his oath of office, or to give or renew his official 
bond, or to deposit such oath or bond within the time preseribed by law 
7. The decision of a competent tribunal declaring void his election or appoint 


ment.—General Laws of Oregon, page 576, section 48 


the candidate having the ment elector under the act 


the subject vacancies the electoral college, the same code 
general laws provides that when the electors convene 
If there shall be any vacancy in the office of an elector, occasioned by death, re 


fusal to act, neglect to attend, 
proceed to fill, by viva voce 
college.—General Laws 


or otherwise, the electors present shall immediately 
and plur: sag of votes, such vacancy in the electoral 
f Oregon, page 578, section oY, 


seems evident from these provisions that there could va- 
caney in the oftice of elector unless the oftice had once been tilled. 
The events, apon the which the statute declares that 
shall any oftice, all the existence pre- 
incumbent. 

The word “otherwise,” used with respect the elect- 
oral college, does not enlarge the scope that term. ‘The code 
enumerated under one title the events upon which vacancy 
may arise, including death, resignation, and other causes, proceeds 
declare, under another title same chapter, that when 
caney occurs the elector death, refusal act, other 
meaning thereby any other cause which would remove 
bent, the electors present may fill the vacancy. here there 
had been there could vacancy the sense 
the statute death otherwise. 

The two electors, Odell and Cartwright, undertook appoint 
Watts the third elector upon the assumption that had resigned 
the office, and that vacancy was thereby created. But inasmuch 
had never been elected, nothing resign. The case 
was not one vacancy, but failure elect; and the Legisla- 
ture the State has made provision for subsequent election 
case such failure, might have done under the legislation 
Congress. 

For these reasons, Mr. President, shall vote this case follows: 

First. That, Watts held the day election trust 
and profit under the United States, was then ineligible elector, 
within the express terms the Constitution 

Second. the three persons who received the highest 
votes for electors the election, only two them, Odell and 
Cartwright, were then eligible, they were the only persons duly 
appointed” and there was failure the part the State 
appoint third elector; and 

Third. That, the Legislature has made provision for the appoint- 


These provisions are taken from the act January 23, fol- 
lows: 
An act to establish a uniform time for holding elections for electors of President 
and Vice-President the United States 

SECTION 1. Be it enacted, &c., That the electors of the President and Vice-Pres- 
ident shall be appointed in each State on the Tuesday next after tho first Monday 
in the month of November of the year in which they are to be appointed: Provided, 
each State may law provide for the filling any vacancy vacancies 
which may occur in its college of electors, when such college mects to give its 
electoral vote: And provided also, When any State shall have held election for 


1845, which is 


the purpose of choosing electors, and shall fail to make a choice on the day afore- 
said, then the electors may appointed subsequent day, such 
the State shall by law provide. 

Approved January 23, L245. 


‘ lence to 
| impe ach the canvass of th » November electi nin Florida tor pre le ial electors i 


Congress where there failur 
make choice the day law, the attempted 
tion third elector the two persons chosen, 
vacancy, Was and void. 

have prepared resolutions views 
in prope r time present to the Commission for its action. 

Upon the question whether Watts, his fill asup 
Jacto otticer, whose act 
or «WoO to say: 


as in Case ob a 


which Eshall 


November, 


L have 


eleetion in 
treated 


was a 


First. There could be no filling of a vacaney if no vaeaney within 
the meaning the statute existed. already said, Watts 
not create such a vacaney by assuming to resign an oftice which he 
had never held. There could be no de facto otticer where there was 
no oftice. 

Second baad doctrine that the aets of officers de facto are to be held 
as valid is usually applied to eases where the office tilled is a conti 
ning one, like that of a judgeship of a court, or a directorship of a 
corporation, ora commissionership county; andis properly app 


cable only to such ease 
const 


4, and to cases where the funetions of the othe: 
st In supervising or recording the acts of numerous parties, like 


TOS ped torship on ‘ lerkship of an election, or are tership of deed 


and then applied simply grounds public poliey, for the pro 
tection of the public and parties who have relied upon such aet 

not properly applicable cases where the entire the 
dicta that has been only instances mentioned 
such ay} lication are those whe re there was a colorable appolmtmen 


ota deputy, o1 other under-otticer, to doa parti ular aet tor his py ’ 


and the the subordinate those instances wer 
sustained on other grounds In the case of a continuing oftice 
single aet of the officer mav be upheld, as for instance the order of 
instance. But where there continuing and isolated 
act performed, the person undertaking the execution the act 
as agent of the State, must be legally invested with authority, or h 
action will void All the authorities cited the one 


of the objectors | Mr. Mitchell] relate to cases of the former kind, and 
have application case like the one 

certificate transmitted to the President of the Senate, then the dor 
trine asserted ts not applicable to his acts, for the further reason that 
such application would provision the Constitu 


prohibited is, nevertheless, permitted act upon 

tion, the prohibition as to lim is abrogated, and his acts are as valid 
though the prohibition bad never shall not 
pointed, says the Constitution; but appointed, says this 

trine, that fact will make the prohibition will not 
pair the validity the prohibition 


son whose 


action; a dead letter 


temarks of Vir. Commissioner 


Strouy 
FLORIDA, 


The Electoral Commission havir under cor 


made by the State canvassing board 
Mr. Commissioner ING said: 
Mr. PRESIDENT: the evidence offered can 


and constitutional bearing upon the decision of the questions sent to 


have any legitimate 


this Commission the act Congress which has conferred upon 
our powers, it is pertinent within the meaning of the act, and it ought 


But if, the other hand, has such 


if, when received, could not lawfully atiect the decision 
powered make, impertinent, and should net admitted 
is, therefore, vital inquiry for what precise purpose the 


may said that, primarily and substantially, the the 


who offer show that the persons convenience, 
called the Hayes electors were not fact cleeted the people 
Florida; that the return their election, and the cer 
founded the return, were not true representation 
the votes cast, but that the Tilden electors were elected, and that 
the canvass and decision the boardof State canvassers should have 


declared. What are asked do, then, recanvass State 
election for State agents or, rather, try 
tion for presidential electors, such contested election provided 


a contested elec 


for most the States established tri bun created for the pur 
pose of determinins g election contests, on which courts of law fre 
quently decide cases quo warranto 

Hence, the question that meets the outset is: Has this 
by virtue of the act which created it, all the powers over the Flor 
election for electors which Congress itself has, and all which either 
has, well all which the two 
have. It can have no more, Congress could have conferred no 


has made attempt confer more. The statute di- 
ler all certificates, vote a, and papers from a State ob- 


accompanying the same, with the objections, 
l directs us to ec der them “ with the same powers, if any, now 
essed for that purpose, acting separately together, and 


votes decide whether any and what votes fromsuch State 
provided for the Constitution the United States, 

many and what persons were duly appointed electors such 
[we] may therein take into view such petitions, deposi- 
unl other papers, 


if any, as shall by the Constitution and now 
competent and pertinent insuch consideration.” 
herefore, have whatever powers Congress has, any, under 


titution for the purpose considering the papers laid before 
same powers for deciding what are the votes provided 
the making our decision and report, well 
evidence, can only act within the limits 
power upon ‘This plain 

the laneuage of the act, as L have quoted it. 
restated and carried back one step, this: 
e tor pore le lial electors, o1 has it power to try a contested 
a? fhe answer to this must be sought in the Con 
ress, conte wdly, has no powers which the Coustitu- 

one, 

Now, if it be that Congress, or either House of Congress, has any 
er to canvass the votes cast for electors, or the returns of such 
that found the clause the Constitution 
that the President the Senate the presence 
the Senate and Representatives, open all the certiticates 
of the numberof votes foreach jand the votes shall then be counted.” 
the and the counting the votes not 
election Noris the voting done on the second Tuesday in No- 


rik. Lh pre ildential election takes place on the tirst Wednesday 


of December, when the appointed clectors meet and cast their votes, 
dall that the President of the Senate and the two Houses of Con- 
ess have todo after that time is to ascertain the result. And it ts 
orthy notice that this constitutional alone 
(he basis of all claimoset up for congressional power to canvass the 
votes amd returus of the November State election, there is no reference 
to that elec , or to anything antecedent to the act of voting by the 
‘The exclusively that must occur 
er they have performed their duties. 
Now, certamily ne one ean contend the direction that the votes 
that as, the wo | the appotnted electors) shall be counted in the 
ence the Senate and House Representatives express 
bestowal of power upon any body to inquire and determine whether 
s ie canvass of the election of electors was correct or not. The 
{1 of the Coustitution well understood what was necessary to 
and thesubjeet did not eseape theirattention. When 
cations of 1 bers.” No such language was used respect- 
electors, and what appears the plainest reason. 
the Constitution was make the appointment 
exclusively State free from interference the legis- 
lative department the Government, excepting only that Congress 
permitted determine the time for choosing electors, and the 
lay which they shall give their votes, with this limitation, that 


shall same throughout the United States. And was 


ordained that Senator Representative shall appointed 
States, such, were required appoint, such manner 
their Legishitures might direct; the plain object of which was to make 
tate governments, the matter choosing President, inde- 


any possible action the General Government. 
then, admitted that the power claimed for Con- 
ress, and of course for this Commission, by the proponents of the 
evidence offered, has not been expressly there any impli- 
hagrant? Tam unable find the Constitution. 
have already remarked that when the grant such power was 
intended made was given unmistakable language, expressly 
making each judge the elections, returns, and 
The express gift that case tends repel the 
idea implied grant the same power any think 
sately said that powers were granted Congress the 
either expressly impliedly, that were not intended 
Congress implication power canvass and judge elec- 
and returns elections State electors when was thought 
necessary grant that power expressly cases elections Sen- 
tors and Representatives, 


cation of su 


ms OlLits li 


implication power must have something upon which 
certainly there the Constitution basis for impli- 
tion such as is sought to be made here exe eptit be found in the re- 


quired presence of the two Houses when the electoral votes are to be 


rest, ar 
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power which rests shadowy foundation, and tind 
ble infer from that any grant power canvassing elections 
the States. Yet receive the evidence offered shall 
ing and exerting the exact power which Congress would have pos 
sessed the Constitution had expressly declared that Congress 
the judge the elections, returns, and qualifications presi- 
dential 

The is, the framers the Constitution seem never 
contemplated the possibility disputes respecting the 
ol electors, and hence they made no provision for the decision of six 
controversies. They were wise men, but they did not 
thing. They would have been more than human they 
whether they had mind all the idea popular election 
mode of appointing State electors. They used the word “apport, 
doubtless thinking that the Legislatures the States would the: 
selves select the electors, or empower the governor or some othe 
State oflicer to select them. The word appoint is not the most ap 
propriate word for the result popular 
son think was contemplated, and still less reason suppose that 
the idea contested popular election for electors had any 
the minds its framers when the Constitution was 
was not until years afterward that the were chosen 
ular altogether improbable, therefore, that any 
was felt the constitutional for giving Congress, 
any other branch the new Government, the decision 
over the results such elections, and hence not surprising 
provision made for determining 

And seems me, such contest had been foreseen, that 
means clear the convention would have provided for their deci 
ion any Federal There are inherent 
way. have said, the appointment electors, however may 
electors after their has relation the General Govern 
ment, but the appointment itself different Before 
Wednesday December, when the electors east their votes, 
neither Congress nor any Department the General Government has 
anything with them, with the proceeding for appointing them 
State confessedly has. She has eutire control over the elections, 
over the returns, and the canvass. And, so, after the votes 
electors have been cast, there any power over the election, 
returns, the canvass, confessedly the State has it. Now, Con 
had power also enter upon try contest 
over the results, its exercise might lead untold confusion and 
culty. Congress might decide that one set electors had been 
pointed, while State, which has undoubted authority, might 
cide another set were the true the decision Congress 
prevail, where then the right the State appoint its own 
manner? believe the Constitution justifies any such possi 
ble contlict, any such invasion the domain State. The 
ought not rest any other thana substantial foundation. Some 
body ought able put his some clause the Consti 
tution that justifies it. clause has been pointed out, and 
can tind none. The present juncture sometimes tempts wish 
could find some power Congress and this Commission explore 
the bottom the election and returns Florida; and could find 
anything upon which build fair implication such power, 
would exert it. But construe the Constitution may wish 

If, then, Congress has not the power enter into the consideration 
the evidence offered, would idle admit it. 

But are asked, there way avoiding the possibility 
having electoral votes cast the faith false returns 
Can inquiry made into the correctness such returns? 
such questions reply, there ample power the State. She may 
provide any way purify her elections, and may devise means 
correct erroneous canvass rectify false returns throw out 
illegal votes. She may this the most summary way. She may 
accomplish completely before the day for casting the electoral vote 
arrives. But find power Congress, express implied, 
this work which the State may do. 

There may necessity for its somewhere outside the 
State, but when Congress undertakes act must find warrant 
for its action some provision the Constitution. There are many 
things the experience ninety years has taught would 
sirable have, some things that seem necessary, which the Con- 
stitution has not given. 

all elections there are and there must finalities. There must 
ultimate canvass and ascertainment the That must 
final and conclusive until reversed, may not exact 
accordance with the actual facts. 

The statute Florida provides that its presidential electors shall 
appointed popular vote, and directs that the result that 
vote shall determined and declared State board canvassers 
constituted directed. That board made the statute the ulti- 
mate determinant and declarant what the vote was and its re- 
sult, and has power certain cases exelude county returns. 
The board determine and Such the plain 


th 


a 


q 
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the act. Determination quasi-judicial act, the declaration which quently none us, count the 


follow announcement the determination, and after the 
determination and declaration the governor required give cer- 
the persons elected electors. But how know who 
has been elected, except from the determination and declaration 
the board? has authority canvass the returns, can- 
not overrule the action the board. must governed that 
action obeys the law and certifies required. 

admit the declaration and determination the board may set 
aside any authority the State may designate try contested 
but until thus reve and must final, obligatory upon the 
vive, fact, and fact which can appear only 

determination the State board 


tons. 


Which ex- 
Surely 


not certify that person has been elected who the time his cer- 


shown the determination the 
fraud. 

the election what are called the Hayes electors did 

truly represent the and determination the State 

and did truly conform that determination 
nor fraudulent 

shown proof that does not corre spond with the de- 

ery. But in the present case these things are not alleged. The 
be, refore, least prima facie evidence that the 
persons were fact elected, and, therefore, 
that they were the They derived their title from 
the and what was the result the election was determined 
the State canvassing The determination, have said, may 
have been subject revision process State law, but until an- 
was the pronounced action the State. 

Are then persons who have received governor’s certificate that 
they have been appointed electors, certiticate which the governor 
required law give, and which founded quasi-judicial 
determination the results the acting until 
itshall be decided by another tribunal, in some proceeding which may 
not afterward commenced, whether the 
declared result the erroneous not 

Must every person who has received a commission to fill an office, 
the dutiesof which are performed immediately, all, decline 
acting under the commission because subsequent investigation may 
have shown that was not entitled think, 
has ever been asserted tribunal. 

Now, then, the persons who voted for Hayes the 6th day 
December had all the insignia title when they voted. They had 
mination and the State canvassing board that they 
had been eleeted. other persous had even prima facie right. 
electors had decision their favor any board 
tribunal authorized law ascertain and declare the results the 
They had from anybody empowered cer- 
tify that they were electors. They were not even electors facto. 

not care the question how far the acts officers 
Jacto are that they are valid 
for, others than But that the 
such ofticers are jure. When they have the time 
action all the evidences right known the law, their right ab- 
solute and perfect until annulled revoked, not see how any- 
body contend that acts who have received certificates 
their election from the authority empowered and directed issue 
such truly representing the tinal returns 
the election, determined and declared the ultimate board con- 
law for making such determination—are not 
can maintained that such are personally responsible 
acts done pursuance their apparent right, even though may 
subsequently shown that they were not 
the Hayes eleetors have been sued for they had been, 
would not the governor’s and the determination the State 
canvassing board have been complete protection? has 


board not have 
hood and 


State 


earns’s 


was such 


It was neither 


determined and 


such doctrine 


from governor, are his acts, while holds the 


mission, rendered invalid asubsequent judicial decree that was 
not entitled the Surely this will not And 
cannot be, because the acts such officers are rightful, jure. 

judgment follows inevitably that what done Florida 
after the 6th December immaterial. Neither the action the 
Legislature, nor post hac decision court, can affect act right- 
fully done when was done, and completed before the Legislature 
and the court attempted annul the authority for 

Mr. Commissioner THURMAN. now 

Mr. Commissioner STRONG. are now counting the electoral 
vote. But the offer evidence assumes that may count the State 
vote for electors, antecedent matter. 
show that there constitutional power Congress, and conse 


ir the vote? 


| stitution to recanvess the 
have already atte mpted 


| to¢ ast the votes of the 


| the provisions of the ac 


turn lists 


canvass. 

But return the subject was considering. There must 
finality ascertaining the results election, and when the ele 
tion isa mode of appoir of persons to cast a vote ti a State on 
appointed day, the finality must before that day, else 
nothing can be settled. The electors of the State of New York cast 
the votes the State the 6th those votes 
now nullified any subsequent action York Legis 
lature that the persons who voted 
creating a new board to make a new canvass, or by the ju 
inferior court, any other court, that 
State ? If that is pos ible, the new 
March next can ousted the 
tion of a State Legislature or the judgment of a State court. There 
statute limitations bar such action any State 
votes of electors can be de stroved by State action after they have 


On OT 


other pers 


|} been cast, it may be done next July as well as it can be now. 
But I have detained the Commission too long. I willonly add son 
references to a few decision iat bear directly on the question before 
} us, and show the conclusive etiect of the decision of a statutory ca 
vassing board, 
Maine Reports, 567, may found opinion 


the supreme judicial court in answer to a question propounded to 
the court the The question was, competent 
the governor and council, in counting votes for cou nndet 
providing for the nty 
men evidence to show that the return made by thie 
spond with the The 
required, the county oflicers, that the votes towns 
and pl uitations should be by their selectmen 
respectively, in the p esence of their re Fs ctive town and plantation 
clerks, and that list the persons voted for, 
with the number votes for each against his and that the 
should recorded the presence the selectmen and 
spectively, in the open town and plantation meetings, and that fair 
copies of the lists should be attested by ind assessol 
of thei respective towns and plantations, a 
and sealed town and plantation 


nty olheers, 


election of cou 


m does not corre 

iand statutes of the State 
choice 
receLy nd assessors 
le rl shoul 
name, 


SSESSOTS Te 


the selectmen 
nd by the el 


lerks of each, 


up ih op meetin Phe 


votes suo 


sealed up are re juired to be transmitted to the governor and council 
within thirty days thereafter, whoare “to open and count the votes 
Open and the Sueh the language 
law. Phe court w sof opinion that the governor and council had no 
authority receive any other evidence relation the votes than 
what the certilicat so pre pared, transmitted, and reeeived, may cor 

tain—not even evid that the township records differ from the 


A simi! 


lar dee on Was mace 
missions, 26 Maine, 


Maine, 


The York Con 
1367, 


alike opine iW riven in reports 


In The People ex 7 Bailey rs. The Supervisors of Greene, 17 Barl 
217, it was he kd that after a board of county canvassers has met nel 
organized according to liw, and proceeded to estimate the votes ot 


the county,and to make thestat hed byt 
determine who have been elected county 

determination has been published and tiled 
record, and the board has dissolved, am 
ing them tore-organize: 
allowing 


ment presert he statute, andto 
and copy thei 
and become a matter ot 
Ss will not lie 
rrect theestimate of vote 


andamu 


requil 
sof the county 
ating the votes of an 


counting, canvassing, and estim 


election district alleged to have been improperly omitted by the board ay: 
at its former meeting. ° 


603, was ruled that 
council of a city the 
the result election from them, the 
that duty and their determination 

hausted their cannot 
making a ditierent determination. It was also held that the question 
as to the effect of the returns 1s not open tor determination by a jury 
in an action to which the title to his office come sup collaterally. In 
that case offer was made show that the returns fact showed 
(as is alleged in the case now before u 

and declared elected was not 
inadmissible, and Denio, the 


when the law has 


Committe 
of canvassing the returns 


d to the comma 
and determinin 
have performed 
from them, they have « 
reverse their decision by 


il 


Y that the person determined 


ected But the evidence was ruled 


judge who delivered the 


op 
ion the court, 

If the question had ar n upon an action in the natare of a marranto inf 
mation the evidence would have been competent ] t would be intolera { 
allow a party ted byt wtsofay l to be ‘ er to go be { 
the official «de t to | e tha I ur out 


mistake or fraud. 


Vassing having m 


mesota, O46, 1f was h 


ide oa canvass and adjor 
lit 


sine die, was 


functus officio, and lad no rig to reconvene and correct errors in it 


decisions. 

many that assert the same 
neither Congress nor 


contlict with these. There are ver 
con then, are 
s Commission has authority under the Con 
Florida for State electors; tha 
canvassing board was conclusive 


authority ; that while it re mained un 


vote oft 
the first the 
until was reversed State 


State 


> 
de 
a states, or to review a State 
a 
| 
| 
| 
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ersed it conferred upon the persons declared by it to have 
chosen electors rightful authority to cast the vote of the State ; and 
that the aet which those electors were appointed to do having been 
done, it Was not in the power even of the State afterward to undo 


and call question the authority which was 
follows, judgment, that the evidence now offered im- 


heen 


pertinent to any question we can decide, and, therefore, that it 
OREGON, 

Phe electoral votes of O n being ander consideration— 

Mr. Commissioner STRONG said: 

the opinions have respeeting The condition 

forbids that; but wish state very briefly what 
opinions are, together with the conclusions at which I have arrived. 


under consideration, that when the laws State have ap- 
ascertain, decide, determine what been the results 
for presidential electors, the decision that board, 
dicial tribunal « mpowe red by State law to reverse it. If I could 
have doubts upon this subject they would have been removed 
the very able argument Judge submitted night 
last, and bythe numerous authorities cited. Those authori- 
ties show that everywhere held the decision ascertainment 
must accepted such. Not single authority has 
which asserts any other doctrine. The right per 
mu claiming to have been elected is to be teste a, the n, bv the results 
the State canvass, not what preceded it, and not what fol- 
lowed it. TheStateeanvass isthe determination by the State, acting 
through its appointed agents, its determination of the question who 
Lhave never doubted that when the legal profession 
shall come to examine the subject coolly, as they will 
the present excitement has passed, they will agree that this 
perfeetly But had not expected the would, 
this early the midst excited party struggle, receive 
the assent and complete vindieation has received from the counsel 
has addressed behalf the Tilden 

ent, let us examine the statutes of Oregon and see what provision 
that State has made for ascertaining and determining the results 
eleetions for pre sidentialeleetors. 


the country 


The sixtieth section its election 
laws enacts that “the votes for electors shall be viven, received, re 
turned, and canvassc «Las the same are piven, returie d,and canvassed 
former seetions the prescribe 
returns and canvass of votes for members of Congress shall 

tract of the st in the county and send it to the secretary of 


fate; and the thirty seventh section of the law directs as follows: 


or members of 


How tine 


Votes 


It shall be the duty of the secretary of state, in the presence of the governor, to 
od, within thirty days after the eleetion, and sooner if the returns be all re- 

to ca ws the votes given for * * * gembers of Convreas 
provision plainly makes the state the sole canvass- 


ile officer designated and appointed by the law to make the canvass 
vad ascertain the result of the election. It is true he must make the 
the presence the governor, but duties regard 
scanvass are as igned by the law to the governor, Ilis presence 
required open canvass, and for other apparent rea- 
been intended should take the canvass the 
the would have been, shall the duty the secre 
fury of state and of the governor to proceed to canvass the votes, &c. 
ut the words actually used have no such meaning. It is worthy of 
notice that the seetion, where provision made for 
county and for making the abstract votes sent 
enacted that the eounty clerk, taking 
his assistance two justices the peace the county, shall proceed 
to open | the returns recs ived] and make abstracts of the votes.’ 
the two justices seleeted are made part the county canvass- 
board, because they are to be active participants therein, but 
provision regard the State canvass widely different, and 
the different language employed respecting that indicates clearly 
ible doubt that the law Oregon the secretary state made 
sole canvassing oflicer ascertain, from the county abstracts 
him, and determine the results for member 


th 


Congress, and also for presidential 
canvass was made the present case, and have before 
secretary state has and affixed the seal the 


State his that the tabulated statement which cer- 
the result the vote cast for presidential electors gen- 
eral election beld and for the State Oregon the 7th day 


November, 1876, opened and canvassed the presence 
excellency L. F. Grover, governor of the State, according to law. 
the 4th day December, 1876, two o’clock that day, th, 
secretary state. That shows that each the 
electors received over 15,200 votes and that each the 
electors received less than The secretary has also 
and certilied, over the seal the State, list the names 
three persons who received the highest number votes, appears 
the returns the election his and those three per 
sons are the three Hayes electors. 
This result the canvass, thus made appear, was the final 
termination the appointed the State make such 
with tLe honorable Senator from Delaware 
boards Florida and that the State canvassing officer 
Oregon. The duty each ascertain, finality, who 
been elected by the popular votes, But in Oregon there is a Mos 
the law regulating elections, follows: 


Tn all elections in this State, the person having 


the highest number of vot: 
| any oflice shall be deemed to have been elected. 


When, therefore, the secretary state, the 4th day Dec 
canvassed the vote the State, and ascertained, 
that Odell, Cartwright, and Watts received the highest 
votes for presidential electors, the law declared them elected 
required that they should deemed Deemed 
Deemed the state, the governor, and 
everybody else. from the question respecting the 
ineligibility Watts, which shall speak hereafter, the 
ment those three electors was complete that day, soon 
secretary had completed Now, had nothing 
been done; had their ever been given 
the seeretary the governor, the three electors, having bee: 

ascertained the State’s appointed have received 
highest number votes and having been required law 
deemed elected, would have had complete and unquestionable right 
cast the vote the State for President and Vice-President. 
one this, was founded upon the 
determined the law, aud not upon any certificate 
been elected their being electors. 
the sixtieth the statute imposes upon the secretary 
state additional duty, performed atter has completed tli 
required prepare two lists the names the elect 
ors and the seal the State the same. These 
are required signed the secretary and the governor, and 
delivered the secretary the college electors the hour 
their meeting the Wednesday December. This, say, 
part the simple ministerial act, which may 
performed, and which was performed the present case, days afte: 
the canvass and determination the question who had the highest 
number votes, and days after the time when, force the law 
the persons ascertained have received the highest number were 
deemed have been lists, then, are sense the 
commission the electors and their warrant for action. Their 
thority complete before the lists are made out. Nor there 
any pretense for saying that the lists are the decision the 
ing Nobody claims that. then, are they and what 
were they designed subserve? They are not required 
vive notice the electors that they have been 
clear, for they are not delivered the college electors unti! 
the hour their meeting. notices, therefore, they would 
gatory. Thechosen electors might reside hundreds miles from the 
the lists been intended for notice appointment, 
ice them must have been required before the hour meeting. 
evident they are intended evidence, the count here, 
appointment, and they are made out duplicate that they may 
accompany the two certificates votes required the Con- 
gress 1792 sent the President the Senate. These lists, 
secretary state. They are not made out the governor 
delivered him. He, well the secretary, signs furnish evi 
dence required Washington show here that the State 
viously appointed the persons electors whose votes have been sent. 

The truth is, the law Oregon the governor 
ity canvass votes for presidential electors, com 
mission those who the ascertainment and decision this canvass- 
ing authority are deemed elected, certify who have 
having the highest number votes for certain other and 
issue proclamation declaring the election such 
power conferred the thirty-seventhsection. But the provisions 
regard presidential electors are entirely different. His certiti 
their election wholly unauthorized. When, therefore, 


certified that Odell received 15,206 votes, Cartwright 15,214 
Cronin 14,157 votes for electors, being the highest number votes 
cast the election for persons eligible appointed electors, 
declared them duly elected electors for the State Oregon, did 
act which the law conferred upon him power do, and cer- 


q 


‘ 


= 
| 
q 
? 
a 
q 
g 
q 
q 
4 
7 
4 
4 


ELECTORAL 


what was untrue, for the law declared that the persons who 
had the highest number votes should deemed 

This unauthorized certilicate, which alone the foundation all 
claim the Tilden electors set up, was the act the was 
attested, true, the secretary state, and the seal the 


Remarks of Wr. Commissioner Miller. 


FLORIDA, 


Commi 


Mr. Commissioner MILLER said: 
attached, but not the the secretary any more Mr. all the members the 
than the attestation Mr. Secretary Fish presidential proclama- the matter before but you, brother 
tion thanksgiving day makes Mr. proclamation. The aware that before the vote taken you and 
attestation the fact that the governor signed the give expression your views, and probably 
not assertion that the certiticate Thesecretary state expected that shall the same. 
Oregon has never that Cronin was elector, that any The only question which consider properly the 
persons other than Odell, Cartwright, and Watts. mission isthe one propounded el, namely, 
Even where the law the State directs the governor give otherevidence can received and considered the 
electors certilicates their election, the law Florida does, which was submitted the President the the two 
have never contended, and one has contended, that the certiticate beine the and 
conclusive. said more than once, when remarking the Phe other members the 
now. Unless the decisions all courts and Govet found those papers; and 
disregarded, the result election for electors that as- ering the effect the Governor 
and determined the State canvassing board the board the other evidence 
not the law, certiticate the governor can shall therefore them few moments’ 
this nor Congress has any power under the Con- which the true sol the must 
ve have to judge of the State election and returns. Ineligibility isa It is stronely um ] mn us that lat pile of papers, a halt 
will not the question our power, perhaps quantity, the contents which both this Com 
was the 7th November, the day the election, his become evidence and necessarily considered 
there Was the his appointment the paper filed certain members the two their objections 
Concede, tor the sake the was ineligible what been fan irly referred No.1, 
ihe November, and, therefore, was not elected, though re- the Governor Stearns that the electors 
higher votes than any competitor, then there were who have since cast for Haves and Wheeler were the 
two chosen, and the college consisting of three was not full. One } appointed electors for t] ite of Florida rhis proposition. bia 
Was There Was and that vacancy was defended oner HUNTON the that 
lal on December 6, by the action of the two electors who were analo anvine a bill of in chance) 
Lihink! The statute Oregon declares that if, the twelve some hich that identity clearly 
by death, refusal to act, neglect to attend, or otherwise, the clectors hundred. is mad ref | hy hich th vay 
votes, such vacaney the electoral college,” and when all the them. taken the mora 
ors only partly tilled when the time for voting came. there wasa 
which the State was entitled, the State would lose her just share ave boen 
the choice President and Vice-President. was the mis 
chief the statute proposed remedy, and the mischief was precisely 
the same, whether the incompleteuess of the college was eaused by | all h « ly 
the death, refusal to act, or neglect to attend of one of the persons | t tf ' 
number electors, The sen the fran this ifed the 
1 Now, if there be any rule of construction which no one doubts, it | cal accuracy with ich ft have clearly expressed that the certiti 
that remedial statutes are liberally construed, that such votes, and papers to, all pay 
q etlect is to be given to them, if possible, as to remove the whole mis | them, are to be co dered, dl ihe ol ilso, the latter only on 
The argument that they had based, has mark. 
any basis, upon the most retined technicality. Together with matter relied again 
who act with me, have been charged with standing Commission the action the cases 
defeat justice. tostand the Constitution the United States are supposed atiect the right the oned 
and the decisions all the courts, have done, technical, 
what said the argument that Oregon statute two The tirst these Drew, rival eand 
q its incompleteness Was occasioned by a failure of the people to elect | the electors are said to have been ¢ hosen, i i not clammed that 
; more than two electors? this suit of itself determined who were the lawfully appointed eles 
Mr. President, such are opinions respecting the principal ques- ors, but that the opinion the supreme the State 
tions this case. They lead inevitably the conclusion that, principles law, binding us, whieh show that the action 
the law Oregon, Odell, Cartwright, and Watts were the duly ap- returning boardis not conclusive. not satistied that the 
electors the and that the votes cast them should ciples laid down inthat opinion, applied that board 


counted. 


} in the case of the elector vould have the ettect claimed for it 


how 
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| 
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j hether t s ln »or not, lam verv clear tl it the op nion of the 
that not the class which binds this body con- 
the statute of Florida on thats ibjec t. Itis the well-settled 
the Supreme Court case writs error the decis- 
State courts, that where the matter considered the 
itiona validity State law, the Supreme Court must 
for itself deter that and that follow implicitly the 
decision the construction the statute abdicate the 
power and perform the duty devolved that case. 
pore ‘ the case If Congress or the two Houses, whose power, 
ther more to-day, had right determine 
and the certiticate the returning board 
power called into existence before any action 
State cou of Florida, and could not be forestalled, nor could 
principles which must decided concluded any an- 
action courts Florida, whether had with that 
The that opinion our action must therefore 
limited the its reasoning and the weight character 

vhich the « brings to its support. 
that the opinion fairly hold that the 
turning board that State had other than the mere 
terial function adding comparing the votes, 
could exercise judgment questions fraud other mat- 


and was wholly without power reviewing and rejecting the 
much variance with the lan- 
the statute was construing have little 


is 


ht with me 


ther case in the State court was a proces ding in quo warranto, 

the Tilden against the Hayes the local 
Leon County, test the title said 

Of this suit no record is before us. We know nothing of if except 

short statement certificate given Governor Drew that 

h asuit had been instituted in the cirenit court of the State for 

ond judicial district, and resulted judgment favor 

he relators. It is not stated when the suit was commenced, or when 

jul ment was rendered, It Seen to have been coneeded in ar- 

ment that service the writ notice the suit was made the 


hday of December, the day on which by act of Congress the elect 


must cast their vote, and the day which the elect 
declared the returning board and Governor Stearns—the 
vernor then power undisputed right—did east the electoral 
te of the State of Florida; but whether the notice was before or 


fter they had voted is not shown, C 


toral votes of a State for Presid 


in any statute of Florida 


Phe single function of an elector is to give one of the votes to which 
State entitled for President and powers 
bevin there andendthere. He has nopermanent oftice with continuing 
funetions may repeatedly perform acts authority unless 


prevented by the courts. There is, therefore, no necessity for the 
pplication of such a writ. An injunction would be much more ap- 
opriate any judicial remedy existed all, for that writ the 

taken stock railroad company should attempt ap- 

agent cast its vote the election directors, would 

ely similar except that one represents State and 


other a count 


perhaps not the most satisfactory test the 
peng le to look to its consequences, but where the prime iple rests on 
but some general common-law doctrine, this 

very fair test of its correetness., If the doctrine be true of Florida, 

! t be equ illy so of other States. In New York there are thirty- 

judges the supreme court that State, court which 
original jurisdiction allover the Under the principle 


erted any one of these thirty-two judges may issue his writ of quo 
other appropriate writ, the day before 


votes must law for President and and 
by tl exercise of his power prevent the 35 votes of the State from 
ing given counted the And you say only the 


rent wl 
Mar h, 


be 


of 
the expressed will the law-making power. 
Phe Constitution declares that no person holding an office of trust 
profit under the United States shall appointed eleetor, and 
Certiticate propose give evidence show that 
one the electors named that certificate, was 
date his election holding the shipping commissioner 
der the appointment the court the United States for 
There are two reasons why not think 


ich evidence 


that may delayed until after 
right or whether it be wrong. 


late, because Mr. Humphreys, acting under the credentials which the 
law prescribes his has already cast his vote for President 
ind Vice-President. That vote being fact accomplished, cannot 
any subsequent proceeding question his eligibility. 


in the right to east one of the | 


It is not asserted that any such right is found in any act of Congress | 


The first that the inquiry comes too 


ELECTORAL 


The second is, that like many other provisions the 
those who appoint the electors. this regard the provision 
the Constitution question not singular. very large 
the powers conferred the Federal Constitution has never 
called into action appropriate regards the grant 
judicial power has been the frequent 
comment that large—perhaps until very recently the largest—part 
this power has never been called into exercise, because Congress 
has not conferred the necessary jurisdiction any court 
judicial tribunal. was early decided that the provision for 
rendition persons held service one State into 
Was inoperative because statute enforce had been enacted 
And after the fugitive-slave law had been supposed provide 
means secure the object the constitutional provision, was 
cided the Kentucky vs. Dennison, governor Ohio, 
Howard, 66, Chief-Justice Taney delivering the opinion of the court 
that while the party might arrest his slave recover damages 
his detention for aiding his concealment, the duty 
the governor the State cause his rendition was not capable 
any judicial proceeding and had only the sanction 
moral and political obligation. 

the case before neither the Constitution the United 
nor any act Congress nor any statute the State Florida 
question the eligibility elector may inquired into and 

Having disposed these matters, now proceed thy 
consideration others which, from their essential nature, are, 
judgment, conclusive of the questions before us, 

down the Constitution, may divided into three distinet acts 
stages the grand They are the appointment 
the voting of those electors, and the counting of their votes. Thi 
these acts functions belongs the Constitution wholly 
the States, appoint such manner the Legislature 
thereof may the number electors which the State en- 
titled. The casting this vote must the persons 

propositions are very clear; but who count the votes 
after they are given matter grave dispute, into which not 
propose power counting does not reside with the 
States with the electors, but somewhere within the domain 
Federal power, as represented by the President of the Senate and tli 
two Houses Congress. What are mainly concerned ascerta 
just now the proper evidence furnished the appointment 
electors the appointing power, the nature and effect that 
dence, and the nature and extent the inquiry which the countin 
power can make into the fact appointment. 

manifestly the duty, and therefore the right the State 
which the appointing power, decide upon the means whic! 
the act appointment shall and certified 
counting power and the electors who are act that 
this proposition have heard dissent from any This 
evidence appointment must its nature vary according 
manner which the electors are appointed. elected the Leg 
islature, they may be, appropriate mode would the signa 
tures the presiding officers the two houses the fact such 
certitied copy the act which they were elected 
appointed the governor, his official certificate with the seal 
the State wonld appropriate elected popular sut 
frage, that election should and the 
mode which the law the State preseribes for that purpose. 

the case they were elected popular suffrage, and 
the statute Florida prescribes well-defined mode ascertaining 
the result that and giving expression that 

the fourth section the act Febrnary 27, 1872— 

The secretary of state, the attorney-general, and the comptroller of pnblic a: 
counts, or any two of them, together with any other member of the cabinet who 
may be designated by them, shall constitute a board of State canvassers for any 
general or special election of State officers, who shall canvass the returns of said 
election, and determine and declare who shall have been elected to any such offic 
or as such member, as shown by such returns. If any sach return shall be show! 
or shell appear to be so irregular, false, or frandulent, that the board shall be ur 
able determine the true vote for any such member, they shall certity 
and shall not include such return in their determination and declaration. 

rhe board shall make ond sign a certificate * * * andtherein declare the r 
sult, which certificate shall recorded the office the secretary state 
book kept for that purpose, 

another act the governor required make sign, 
cause sealed with the seal the State, and transmit 
person elected elector Representative Congress, certificat: 
his 

These two provisions the manner which the result 
election for electors shall determined and declared” and how 
that result shall duly When the canvassing 
herein mentioned has canvassed the returns the election, has 


termined who elected, and has declared that fact signing the 
certificate, which deposited with the secretary state, the 
son named that certificate from that moment duly appointed 
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elector. The fact his appointment, that is, his election, has been 
ascertained and declared the tribunal, and the only tribunal, 
which the duty and power declaring has been contided law. 
have already shown that this power belonged the State Flor- 
da—to its Legislature. cannot vested twoindependent and 
distinet bodies. rests with the State The law 
perspicuous, methodical. 
said way impeachment this certificate that the board 
canvassers exceeded its jurisdiction rejecting returns which 
were neither irregular, false, nor frandulent; and that this can now 
shown proot before this Commission. But what the jurisdic- 
this not merely count and compare the re- 


turns, but upon all the facts submitted them determine, that is, 
to decide, who is elected. This is its duty, and its jurisdiction is com- 
with its duty. mistakes the law, does not prop- 
erly weigh the facts, these not atiect the jurisdiction, invali- 
date the judgment which renders. 

Jurisdiction the power examine and decide, hear and de- 
termine, the subject-matter submitted the tribunal which the 
jurisdiction exercised. When jurisdiction given over the 
whole subject, this case, decide who are elected, 
limited that which directory the mode may 
not follow that yet itsdecisions Its decisions may 
erroneous, but nevertheless the decision the only tribunal 

sive, because there other tribunal which law authorized 
review this decision correct its errors any shall pres- 
consider the claim here set that this Commission the exer- 
cise powers belonging the two Houses Congress can this, 
and lay out view the right the State oust declared 
this board elected, writ warranto, because that 
writ its very nature admits that the party against whom 
rected and exercising its functions, and demands him 
what authority does 

all governments where rights are law, has been 


found necessary where those rights, whether private, de- 
yy nad upon the existence of certain facts, to appoint anolticer, a com- | 


ission, whatever name may called, ascertain 
these facts and declare the rights which they 
sity civil society, and courts justice are 
principle necessary the existence law and order and 
ihe security of these rights that the decision of this tribunal should 
respected, whether those rights public Andexcept 
there provision the law for appeal from such 
cision, or a review of it in some recognized lewal mode, it must be con 
regards courts justice, this principle everywhere 
should not equally applicable all other tribunals acting within 
few instances from the highest judicial authority this country with 
number of snits founded on bonds issued by counties, cities, towns, 
wel townships, in which the defense was that the bounds were issued 
authority law, and frauds practiced the 
issued them. most these cases the authority issue the bond 
could only given the vote the majority the citizens the 
municipality. In the case of Knox County rs. Aspinwall, 21 Wallace, 
when this question came the court decided that 
the cominissioners who issued the bonds were also 


zed to 


ter and Receiver, Wallace, 575; Secretary vs. McGarrahan, 
lace, 

The same principle has been repeatedly asserted wher tests for 
titles lands derived from the Government have arisen after 
tion of these officers has been ended, and the title pa tiromt 
Government private clai very recent case that kind 
instructive the matter before that French vs. 
cided at the present term of the Supreme Court, 

A contest for a quarter section of land in Mis ri arose between a 
party title under the swamp-land graut and 
who claimed under grant railroads Both parties had 
regular evidence title, each under his own 
land grant wes the elder must, valid, prevail. that 
was not valid the plaintiff prove parol evidence that 
land was not fact and had been and swamp 
land, made thereby unfit for cultivation,” which is the de ription of 


the lands granted by the act of 1850. but the circuit court tit t. ane 
the Supreme Court writ error, that this could not 
The swamp-land act made the duty the Secretary the 

make out accurate lists these and certify them 
the States and issue patents therefor when required, and the 
Court held that his action in so doit ncelusive and 
could not impeached parol testimony. And this bounds, 
spec ial tribunal the auth rity to heal certail matters 
arising the course its duties 


the scope of its authority is con 


vy was tinal and cor 


within 
the previous case, Towsley, from which the 


extract 


Phat the same principle applies 
public character shown the case Luther Borden, 
| ard, 1; and of the Commouwealth of Virginia vs. West Virgi a 1} 
Wallace, 39. 

In the former case where the issue in an action of tre iss ce yx nded 
upon which was the true government the State Rhode Island 
that set up and known as the Dorr government, which was alleged 
the case before have the support ama the poy 
lar vote, the ancient government which was resisting overthrow 
the Dorr movement, this court shut eyes resolutely 
inquiry into the facts which either 
the right one, and said that the Constitution of the United State 
had the political department the Government 


ascertain and determine whether there Lad been such a vote, and | 


whether the eleetion had been lawfully held, their action issuing 
the bonds was conclusive both these questions, and could not 
afierward questioned any action recover the amount the 
bonds against the counties. 

Perhaps decision has been more controverted than this. Atevery 
term the now nearly twenty years, similar cases have 
come and been decided from the date that the case 
Coloma vs. Eaves, Supreme Court R., the recent term the 
court; and those decisions millions dollars debt have been 
fastened upon the citizens these municipalities the ruin many 
them, which they were denied the privilege showing were 
created without authority and fraud and chicanery. These decis- 
ions are all based upon the principle that the decision the tribunal 
created for that purpose, the existence the necessary 
make valid the issue bonds, and conclusive the exist- 
ence these facts. 

Again, the the system publie lands the 
United States questions rights are perpetually arising 
which the acts Congress are decided the oflicers the 
Land Department the Government. Many applications have been 
made the courts control the action these oflicers writs 
mandamus compel them something, injunction re- 
strain them; but the Supreme Court has uniformly held that the 
performance their functions, which required the exercise judg- 
ment discretion, they were beyond the coutrol the courts, be- 
cause them, and them alone, had the law confided the exercise 
that judgment, and except appeal one that 
department another, reviewing that had been 


determine that question, rich 
the court were judicial character the was bound 
tion President Van Buren, who issuing proclamation 

the supporters of the so-called Dor rovern nt to ai 
treated them insurgents and had recognized the ancient 
ment asthe true one. Behind this action the court could um 
but must accept it as decisive of the que 


tion 
the latter case, the process the State 
Virginia out certain counties the 
had been determined refer the question 
include the counties and the popular 
of these counties. by astatute of the Commonwe th the wove 
of that State was authorized to « | nel proelanius 
tion to ascertain the resuli, and, if carried, to Ly thie ne tot 
governor of West Virginia, where the ‘ t | 
the new State. All this was done. But few 
Commonwealth tiled her bill chancery Supreme Court 
United States against West Virginia, claiming to recover bacl 
diction of those counties upon the grounds, amor 
fair vote had been taken, that the majority t other i 
that the governor was imposed upon false and ret 
The case was heard demurrer, and this subjeet the court 
We are of opinion that the action of the cove i 
between the States of Virginia and West Vi I 
State of Virginia in this matter. In to pe 
the State, the Le rture had delegated to him i 
It vested him with large ¢ I! tot 
opinion of the result the condition of tinal a 
Legislature Florida has vested her board the 
thority to determine who are elected electors, It is conterr 
spect represents the State. Its judgment her judgment 
certificate her authorized expression what she 


the matter, and conclusive. 

Mr. President, might well rest here, but have said that 
would consider the question of the right of ¢/ ( im on eXenre 
the truth of the certificate of the board of canvassers, I will say a 
few words that point. has, however, been clearly presented 
brother STRONG, and concur entirely what has said, 
that it is hardly necessary that I should do so, 

Conceding for the present, for that the theory which frames 
the bill creating this Commission, that the 
Houses of Congress has been contided the duty of counting the vot 
the presidential electors and declaring the result, difficult see 
what right this duty countin 
which the electors 


rive sthose bodies to quire tt too the 


Vy lose votes they ie to count obtained 
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ELECTORAL 


| eligibility of one of the electors, rendered more important be 


| legislative bodies, which are by express constitutional provision j 
the qualification their own nearly always 


ol ‘ 
d ( 
\ Dre 1 i ‘ ere 
TOL ted, and tl i tinent 
1 have endeavored to l Vv. that tl lia 
counting belonved eu ities us well as the 
eau iit i 
‘ I ‘ i I i¢ » Il sted, 
ot! ut both of 
pare 
electors. ft votes for Pres 
ta | for lent 
! ! But the ¢ 
ted | thereot 
i © tina i who are 
ed ele 
{ ‘ lisa to al h tl nt, neither with 
rot authe the 
electors, present with the vote 
i I") \ el ! ‘ ‘ ‘ | h 
“tate | i ol ube 
bittie alt ‘ ‘ is clete md, or the miscon- 
thie l created to determine the 
M t ‘ erool the device of returning 
‘ | el 
i ] 11 ols 
| one ille es of 
ly othe libs of the peop 
‘ ! ale { i ale bol 
Netthera ol ‘ onool the Ce Hien, ner ah any 
1 ‘ States have placed in the hands 
‘ they el itself rr 1 to the 
ofes pore a pom the vote cast by thos 
‘ ors, decide hows to be President and | 
\ ‘ ‘ ~ ‘ ly threat ely the power 
d fort i ‘ i for this ¢ Lon repre 
been House of Representatives 
| i | i} pre 
refore have tl erot cee ing all questions relating to the 
of eleete Leontess Lado not see the foree of the im 
thre If it had any foree otherwise, it is 
‘ it makes that body the sole judge 
ofits right te ereise The dost important power residing tin the do 
the Ped ment The Senate would have a corre 
} ‘ 1 ] silent, and wh Llouse 
1 elf and mot the two Llouses would count the vote Lado not con- 
These are the ren Mr. President, w i have determined me to 
enate con be lawfet ed or considered by the Commission 
OREGON 
‘ t ) consid 
Mr. Commissioner MILLER is 
Mr. Pieesipent Ilavir on the oceasion of the papers referred to 
this Commission in the Ploridaca 1} the question of the admissi- 


bility of any testimony outside of the cert ites and accompanying 


papers as they were laid befor the two Llouses of Congress ly the | 


President of the Senate, expressed the views which governed my 
the diseu onoof the Louisiana case in conference, because I was of 
opinion that the down the former, and which 


received the approval the Commission, must govern its action 


the latter, In this Twas not mistaken, as will be seen by an exam- | 


ition of the brief grounds of the decision of those cases, as re ported 
to the two Houses of Congress under the statute. 

It is the purpose of the few remarks which I propose to make now 
to show that the same pri When ipplied to the one before us, 
must govern this as it did the two former cases, 


COMMISSION. 


have, however, now then, extraneous question 


was made the ground refusal the governor the 
certify the election Watts, whose election was 
controversy, and the substitution his 
name Cronin, who certainly was not 

ease, that the fact that Watts held trust and 
the United States the date his election did not not 
have been avoided, there had been any tribunal competent 
the question of his ineligibility, and it had been so tried and found 
fore he gave his vote for President and Vice-President. In this « 
he did decide that Watts was ineligible, and therefore his refu 
stitution of the United States, in the laws of Congress, and in 


const 


tution and laws of Oregon, for any support for such autho 


of these places, the action of the governor in that respect was t] 


der what rules of law orof evidence did he act ? Was Watts not 
ofthe trial?) Tad he opportunity tobe heard?) How were the ta 
hearing was had. 

The question the disqualification hold oflice has 
or entered upon the duties of his office, Even in cases of memln 


Whether in courts or in the Legislature, is strone evidence that 
title is recognized until the disability is established. And this 

lished before some tribunal legally authorized to inquire into 
cited from the courts of Indiana, that Governor Grover lad ne 
right to determine the ineligibility of an elector who has the 
quired popular vote than any other citizen of the State of Ore 
rive already discussed the right of this Commission to do so 

was not void, his subsequent 


failure made the electoral college, which 


other members were statute authorized fill, and his 
ythem to fill that vacancy was valid, beeause he had then ce: 
to hold the office of postinaster, Which has been the source of the « 
froversy,. 

It is urged, however, in opposition to counting the vote of W 
appointment the governor, and that only 
iv that officer his name is omitted and that of Cronin is substit 
wid it is contended that this certificate of the governor, under 
seal of the State, attested ly the sec retary of state, is the official 
evidence the right act electors for the 
support this proposition strongly asserted that such 
given the governor’s certificates the Florida and Lou 

who assert it, as tothe grounds of the decision in these cases. Ne 
any the counsel who argued the case both sides, nor 


the Commission conference, Was any such 
for the the counsel for the Tilden 
certificates interposed no legal barrier to an investigation of the fay ; 
which the certificate was have been founded. 
other side agreed this, and the only difference opinion was 


that inquiry majority the Commission, 
the statute, said this inquiry could far see what 


tribunal was the laws the State ascertain and 
who were elected electors the popular what 
ration they had made the subjeet, and 
minority the Commission, and the counsel with whom they 
made their principal assault upon this position, and argued mantul 


for the right behind the action that tribunal, 
the which had acted, and review and reverse its 
The majority were opinion that the tribunal authorized 
determine and conelusively who were appointed 


electors was the board which Florida called the board 
what was charged the mistakes, the usurpations, the frands 
and corruption these officers that arguments counsels and 
minority this Commission were mainly the ques 
tion their power, and the finality their decisions, the battle was 
fought, and idle now assert that was over the effect the 
But, Mr. President, while not willing have position 


the Florida case perverted or misrepresented and in this perverted 
right complain and not complain those who that 
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the certificate weight shall the present 
case insist upon document against which nothing said, 
and which must this Commission. the Florida 
had made the governor the canvass the returns the elec- 
tions and declare the result, not able see how could be- 
hind his official certiticate that result. the statutes Oregon, 
which all must concede differ from those Florida, give him that 
power, then, according view, his certificate must prevail here, 
and with me, whatever may the change front, there such 
change 

proceed that inquiry. 

The first clause of section 60 of title IX, concerning the election of 
presidential electors, declares that ‘the votes for the electors shall be 

ven, received, returned, and canvassed the same are re- 
and canvassed for members Congress. The remainder 
this section directs what done after this and will 
the canvassing the for members Congress: 


rhe county clerk— 


says— 


mediately after the abstract of votes enin his eo rcopy of 
each of said abstracts and transmit it by mail to the secretary il 
f yovernment; and it shall be the duty of secretary of state, in t pres 

the governor, to proceed, within thirty days after the election, and sooner if the 


irns be all received, to Canvass the votes, 
This all that section which has any applicability the 
Returning then tothe sixtieth section the law, concerning electors 


tind that after making this canvass— 


lhe secretary of state shall prepa 


¢ two lists of the names of the electors elected 
and atlix the seal of State to thes Such lists shall be signed by the gover 

secretary, and by the latter delivered to the colle 
cir meeting on such first Wednesday of December. 


se of electors at the hour of 


When we have added to these extracts the last sentence of seetion 40 
the general law the State, 
essential this inquiry. follows: 


In all elections in this State, the person having the hig 
iy oftice shall be deemed to have been elected. 


have all that deem 


opinion that these provisions the law Ore- 


von make it the duty of the secretary of state, and of no one else, to 
the votes given for electors, ascertain the 
follows from what the Florida whieh not 
repeat, that his the matter, within the 
his authority, that authority being commensurate with the duties 
have mentioned, binding and conclusive. made 
vass the ascertained who was elected, other canvas 
who had the number many the State 
titled, and who had that 
elected, that is, appointed. 

If, addition this, has filed full and 
this canvass his oflice, the law requires, and has delivered the 
persons thus found duly elected under the seal 


scope of 


SHOWS 


Votes, the law declares to be 


statement oft 


the State and his official signature showing this statement and this 


result, their title the and the right exercise its 
ire complete. 

opposition this view is, that the governor the 
person who must all this; alone it, that 
the secretary state must jointly; that the provision 
that the returns must be canvassed in his presence, and that he must 
sign the certificate delivered the person elected, establish 
this proposition. 


maintained some, that alone can execute the 
mentioned hereafter, would still remain have already said that 


t number of votes for | ors on the first Wednesday in 


nquire if it is in confor ty to the action of the board or officer who 
hi sright to decide ‘ le Tes of the votes as re toh 

may asked, why required present the canvass 
I answer, as a witne ‘tien, as a protection to its fait 


secretary. may have 


ft, to instit 


ness by having some 


rivht to make objections, suggestions, ts 


proceedings against the secretary, to furt 
} 


Or Grosser 


the process. 


The canvass being made, the next step certify 
the persons what part does the 
this? “Thesecretary shall prepare two lists of thet il esof the persons 

ix the sealof the Statetothesame.” Indoing 
lists shall signed the 


or pertorm In 


elected electors, anda 


this the vovernor takes no part. 


governor and secretary and the latter delivered the college 
The out this certificate, the the seal 


are all acts of the 
urns and whose 


the State, its delivery the electoral college, 
saine oflicer who received and the ret 
custody and control The governor required 
his signature to this paper, prepared to his hand, as a mere ofticial 


attestation the result arrived at—a formal act, adding the paper 


prepared the secretary, addition his own name and the seal 
the State, the dignity the itio 

Though la the ¢ el rst t! who received 
the hi rhest huimber of vote and whom the statute declares to be 


President of the Senate and the two lLlousé 
Congress certificate from the 
of the State, and sig 
in pursuance of the statute he did, on the December last 
in the presence of the governor, canvass the vote re elector 

that the result of that canvass was that Odell, Cartwright, and 


elected, present to the 
ry of state, under the seal 


ial capacity, sho 


secret 


ned him his wing that 


Watts having received the three highest nutmber of votes were clected 
electors; that all this appears from the made and 
file his office Gth day December, the date this cer 


e he delivered as directed by law to the ele: 
iV December, and thereupon they proceedes 

to give their votes for President and Vice ident. What is 

were duly elected. This faet was ascertained in the mode and by the 

intrusted with that duty law. 

that fact under the seal the State. 

IT cannot believe that the willful refusal of the 
that certificate sufficient nullify everything else that was 
and make it of no eftfeet. No such force has been attributed to it tn 
As to the certificate of the governot 


et on its face, noone has yet held that at 


This 


tilicate. 


Cartwright, if it is pert 


one the Comn 


Was con 
valid as to Cronin, and this is a full ad Sssion that it is not con 
sive Case. 

Iwill only add that on its face this certificate shows that the 
ernor undertook to decide tlhe question of some person's ¢ ribilityv to 
the office, and when taken tn connection with the certitieate of the 


secretary it establishes the fact that he refused to certify Watts be 


eleeted, 
detain the 


Of this paper noe more need be said 


Commission 


Remarks of Mr. Commissioner Bradley. 


Mr. Commissioner BRADLEY said: 
assume that the the Commission are precisely those, and 
other, which the two Houses Congress possess the matter sub- 


Let examine into this little more separate [The following opinions and remarks have been abbre 
what the governor the matter canvassing the vote from viated, and repetition similar arguments the cases 
what afterward, shall see that his duty the former, been omitted. 
indeed aduty all, merely that being present wit- FLORIDA CASI 
ness the canvass made the secretary. The returns are Statement 
him his opened him. The time making the Governor the 
made, the canvass itself, the result, are all remain his of- Tilden elect the 
fice under his official When this done the law applies Tilden and also evidence 
number votes are elected. That is, their then deter- extrinsic will now 
tion us, Who are the lawful electors Oregon, and whose supreme courts Florida 
votes are the constitutional votes that State for President and Vice- warranted law these 
President ? Dr w, that the Hayes electors wero 

Now, all this matter what part has the governor the State Evidence that Mr. Hu: phreys, eunder the 
ho papers, he controls no one in the matter, and if it were true, as | The question was argued as to the admi vilit f this evidence 


the cases Florida and this tribunal behind and 


mitted our consideration and that the extent that power 


q 
, nor is ib hece wy tet 
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the questions ted. the act under Congress are authorized canvass the electoral votes, authority 
first questi therefore, is, whether, and how far, the two revise the canvass that election, made the State 
Houses, the exercise the special jurisdietion them the suggestion fraud, for any other cause, would tanta 
the matter counting the electoral votes, have power inquire mount 
into the validity the votes transmitted the President the The case elections Senators and Representatives differ 
power make any inquiry all disputed The Constitution expressly declares that “each House shall 
behalf of, the President the Senate think the judge the elections, returns, and qualitications its own me: 
tice the Government, well the the Con- such power given, and none ever would have been 


led, that the powers the President the Senate 


are merely ministerial, conferred upon lim ¢ 


stitution, have sett 


is dinatlerol convenience, 
being the presiding olficer one the two bodies which are 


meet for the counting of the votes and determining the election. He 
is not invested with any a writ ormaking any investigation out 
side of the joint meeting of the Llouse lle cannot send Lor pel 
anything more than to ect the documents sent to him: and he 
cannot inspect them until opens the presence the two 
blouses, It would seem to be clear, therefore, that if any examina 
relation to the vol« received, it pertormed and sercised by 
the two 

Phen arises the question, how farcan the two [Louses go in question- 


ing the votes received without trenching upon the power reserved to 
the States themselves ? 


Phe extreme reticence 


ion the subjeet leaves 
Wide room for inference. ach State has a just right to have the 
entire and exclusive control its own vote for the Chief Magistrate 


nd headofthe Republic, without any interference on the part of any 


other State, acting either separately Congress with others. 
there is any State right of which it isand should be more jealous than 
of any other, it is this And such seems to have been the spirit 
teal by the framers of the Const @ution. is evid need by 
the terms in whieh the mode of choosing the President and Vice 
President is expressed,“ Each State shall appoint, in such mannes 
asthe Legislature thereof may direct, a number of electors equal to 
the whole Senators and Representatives which the State 
may be entitled i the Congress: but no Senator or Representative, 


or person ran ollee of trust o1 prot un ler the nited States, 


pective St umd vote by ballot,” Ac. Almost every clause here 
cited is fraught with the sentiment to which have alluded. The 


Congr has nothing with it, and over it, 
cept that, in asubsequent clause, Congress is empowered to determine 


day on which they shall 


vive their votes, which is required to be the same day throughout the 


the dime of choosing the electors, and the 


United States ln allother respeets tl yuri diction and power of the 
State is controllin exclusive until funetions of the electors 
have been pertor ead So compiefery is Congres ional and Mederalin 
Cieneral Government is allowed to be an elector. Of course this ex 
power and control the State ended and determined when 
the day tied b lor voting has arrived, and the electors 
have deposited votes and made out the lists and re- 
quired by the Constitution. Up te that time the whole proceeding 
the time election) conducted State law and State 
authors ery, Whether of boards or 
ice the State the electors, 
for the State itself and not Congress. 
for the employment this machinery are 
! 


o Within the exclusive province of the State. Over all this field 
jurisdiction the State must deemed have ordained, enacted, 
and provided all that considers necessary and proper done. 

being can Congress the two Houses institute 
into the the State authorities and sit 
they have done ? Are not the findings and recorded determinations 
of the State board or constituted authorities binding and cone lusive, 
since the State ean only act through iis constituted authorities ? 

But it is asked, must the two Houses of Congress submit to ont- 
rageous frands and them prevail without any effort cir 
Certainly not, within their jurisdiction in- 
quire into such fraud But there is the very question to he solved. 
Where such jurisdiction does not exist, hew are 
the two constitutionally know that have been com 
business and the jurisdiction the State prevent 
frauds from being perpetrated in the appointment of its eleetors, and 
the business jurisdiction the Congress. State sov- 
ereign power within its own jurisdiction, and Congress can more 
control review the exercise that jurisdiction than can that 
which exclusively belongs one tri- 
bunal government cannot passed upon another, The deter- 
mination each conclusive within its own 

It seems to me to be clear, therefore, that Congress cannot institute 
taking it out of the hands of the State, to which it properly belongs. 
‘This never could have been contemplated by the people of the States 
when they agreed the Constitution. would going one step 
further back than that instrument allows. While thetwo Houses of 


proposed, over the election appointment the presidential elect 
Again, while the Constitution the times, 
and manner holding elections Senators and Representatives 
each State the Legislature thereof,” adds, 
the Congress any time law make alter such 
dential Their appointment, and all regulations for 
it, and the manner making it, are left exclusively with the 

Phis want of jurisdiction over the subject makes it clear to » 
mind that the two Houses of Congress cannot institute any serutir 
inte the appointment presidential electors, they may and 
reference the their own The utmost they 
whether the has made appointment acco: 
ing the form prescribed its laws. 

This view corroboration from the form bill 
into Congress for preseribing the mode deciding disput 
President and Vice-President, and which was passed 
the proposed grand committee inquire into 
stitutional qualitications the persons voted for President 
Vice-President, and the electors appointed the States, 
ous other matters with regard their appointment aud 
but contained proviso, inwhich both seem 
which should have for its object draw into question the 
which any elector had been elected. 

This bill was the proposition the party that day, 
asis well known, entertained strong views with regard the 
the Federal Government related the State 
was defeated the opposition the Republican side, being 
vreat an interference with the independence of the States in refere) 
the eleetion President and And taken even 
the Federal view the subject, only shows what matters 
regarded subject examination under the regulation 
not that the two Congress, when assembled count 
votes, the same without the aid 
admission that legislation was neceesary order 
the proper machinery for making 

unnecessary enlarge upon the danger Congress 
powers this belialf that not clearly belong The appet 
for that body, indulged without great prudence, would 
have tendency with that freedom and independ 
ence which was intended the States should enjoy choice 
the national Chief Magistrate, and to give Congress a control ove! 
the subject whieh was intended should not have. 

the power Congress, therefore, does not extend the mal 
general into the appointment electors, inasmuch 
would thereby invade the right the neither can draw 
nor sit upon, the determination and 
sion the constituted authorities appointed 
the laws the States for ascertaining and certifying such 
ment. 

the inquiry naturally arises, the manner 
the electors appointed State are What are 
proper credentials which made known who have been 
the proper mode would be for the governor of the State, as its polit 
ical head and chief, through whom its acts are made and 
whom its external intercourse conducted, issue such credentials 
But are not without law the The Constitution, 
silent; but Congress the act 1792 that 
the duty the executive each State cause three lists the 
delivered the electors before the day which they are 
quired meet;” and one these certificates annexed 
each the certiticates the votes given the And 
should contended that this enactment Congress not bind 
ing upon the State executive, the laws the case 
us, impose upon the governor that State the same think 
therefore, that cannot denied that the the 
the proper and regular credential the appointment and 
character the Certainly least prima evidence 
very high character. 

But the Houses Congress may undoubtedly inquire whether the 
supposed the executive genuine; and think 
may also inquire whether plainly false, whether 
clear mistake fact, inasmuch not itself the appointment, 
nor the thereof, but only certificate the fact 
appointment. must held document high nature, 
not lightly questioned, seems that State ought not 
deprived its vote clear mistake fact inadvertently con 
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tained the governor’s certificate, (if such case may sup- 
wsed) false has not the full sanctity 
which belongs court record, which, judgment, be- 
longs the proceedings and recorded acts the board 
yussers. 

this case, not claimed that the certificate the 

any mistake fact, that willfully false and 

ut. truly represents the result the State canvass, and erro 
all, erroneous because the proceedings the 

seems that the two Houses Congress, proceediug with 
count, are bound recognize the determination the State 
Canvassers the act the the most authentic 
evidence the appoinment made the State; and that while they 

behind the certiticate, necessary, they can 
for the purpose ascertaining whether has truly certitied 
the results which the board They cannotsit court 
the action that board. 

On the thirty-fifth day after the holding of any general or special election for any 
iate officer, member of the Legislature, or Representative in Congress, or sooner 

returns shall have been received from the several counties wherein the elec 
tions shail have been beld, the secretary of state, attorney-general, and the comp 
erof public accounts, or any twoof them, together with any other member of 
cabinet who may be designated by them, shall meet at the office of the seer 


ry of state, pursuant to votice to be given by the secretary of state, and fornia 


ward of State canvassers, and proceed to Canvass the returns of said election and 


trmine and declare iwho shall have been elected to any such ojice or as such mem 


shown by such returns. 


certificate prima facie evidence that the State 
jectors that they made canvass and certified declared the same. 
not the failure the board act, certify and declare the 
result their action, but illegal canvass, which they complain. 

ive jurisdiction power, 

The question then arises, whether the subsequent the 
courts Legislature Florida can change the result arrived and 


declared the board State canvassers, and the 
vote the and the complete their functions 

fact, like the the governor, and did 
volve the exercise decision aud judgment, perhaps might con 
habeas corpus, which could not, former times, contradicted 
parol proof, but might contradicted verdict judgment 
action for false return. 

Looking the subject this point view, was one time in- 
clined think that the proceedings quo cireuit 
contradict the finding and determination the board canvass 
supposing that the court had jurisdiction the case. But the 
the board involved more than mere statement fact. 
was determination, decision quasi-judicial. The powers 
the board the statute which are expressed 
the following terms: They shall the returns 
said election and determine and declare who shall 
elected any and “if any such returns shall shown 
shall appear irregular, false, fraudulent that the board 
shall unable the true vote for any mem- 
her, they shall certify, and shall not include such return their 
determination and clearly requires quasi-judicial 
controvert the tinding the board, therefore, would not 
correct mere statement fact, but reverse the decision 
and The judgment the quo warranto 
Was attempted reversal this decision and the rendering another 
decision. the court had had jurisdiction the subject-matter, and 
had rendered its decision before the votes the were cast, its 
judgment, instead that the returning board, would have been 
the final declaration the result the But its decision 
being rendered after the votes were given, cannot have the opera- 
tion change the vote, whatever effect might have 
future judicial proceeding relation the presidential 
The official acts officers facto until they are ousted judicial 
process otherwise are valid and binding. 

grave question whether any courts can interfere 
with the course the election for President and Vice-President. The 
remarks Justice this subject are great foree and 
weight. 

The State may, undoubtedly, provide law for reviewing the 
action the board canvassers any time before the electors have 
executed their functions. may provide any safeguard pleases 
prevent counteract fraud, mistake, illegality the the 
canvassers. The Legislature may pass law requiring the attend- 
ance the supreme court any other tribunal supervise the 
the board, and reverse wrong. But such pro- 
vision being made, the final action the board must accepted 
the action the State. tampering with the can ad- 
mitted after the day fixed Congress for casting the electoral 


and after has become fest where the contest for 
the Presi lies bet 

entirely clear judicial proceedings this ease 
destitute validity the votes given the 
clared by the board of Canvasse oO have been elected, they were en 
titled, virtue that declaration, aet such tall 
world until ousted of their ofties Phey proceeded to perform the 
entire functions of ‘ t l vy d their votes in 
pose, and their annulled the subsequent 
poses. When their votes were they were the constituted 
electors for the State of rita 

Phe supreme court of rida lin the Drew tis true, that 
the board canvassers exceeded their and that their 
acts were absolutely \ In this assertion I do not eoncur; and it 
Was not tothe ent, Which merely set aside the finding 
of the board and directed anew LLViss. Under the Florida statute, 
the board had power to cas t 1 unr Phey did so, The court 
thought they ought to] ecastouton aditterent principle from that 
Which they adopted. This was at most error, not want or excess of 
acted within the scope their power, 
thoueh they may have acted erroneous! This is the most that can 
be said inany event; and of the Llouses of Convress cannot sit 
in judginent as a court of appeal 

question is asked, whether for no canse whatever the deelara 
tion and certificate of the board of canvassers enn be disrewarded ? as 
if thie \ sho il eertil an el iwWwhen re ¢ on | ul held, 


evident mistake fact inadvertently 


ind admitted to have 


been mide, ‘ issers ti lve that aw eross frand 
and violat al, hts corrected, o1 
it is not necessary in this case, PT exy sno opinion. Such extreme 
CAUSES, when they oceut renerally l ome speciil rule for them 
selves without unsettling those rule 
are the only safe iy Cuses Phe ilty is that the 
two Llouses are nett de t of the election aud return of the 


pres dential electors 


the board of canvassers after thre day of December; nor to the 
acts of the Florida Le lure in rel to the canvass, In my 
they are all and void. allow State 


Legislature any way change the electors after 


they have been elo« Ll and i n their votes, would be extremely 


dangerons. Tt would, in etfeet, inake the Legislature for the time 
the and would subvert the design the Constitution 
in requiring: all the electoral vot to be given on the same day. 

My couclusion is that the validity of the first ceriifieate cannot be 
controverted by evider of tl proceed rs had in the courts of 
quo warranto, and that said evidence should not 

It is further objected that Tumplreys, one of the Hayes elector 
office trust profit the Government the United 
States the time the election, and the time giving 
his vote. IT think theevidenee of this fa should be admitted. Sneh 
an ollice is a constitutional d tlification. I do not think it re- 
quires legislation to make nding What may be the effeet of the 
evidence when proda not prepared to say. DT siould like to 
hear further argument the sul before the question. 

being shown that Hu phreys d his ottice before the 
tion, the (question of ineligibility | Justice 
held, however, that the cor prohibition, that 
member Congress oflicer the Government should 
an elector, is only a form of declaring a disqualit tion for the elect 
oral oflice, and does not have the etfeet of annulling the vote given 
by one who, though disqualitied, is regularly elected, and acts as an 
elector; likening it to the case of other officers de fuct ] 


Phe object el ‘ \ I el f 
La ma ‘ 

t. J ntoft f i 

the Stat | ot 

Fourth. That rot t elec for relates to tl 
retul board val al 

Fifth. Thatt t | t la having onlv four 
members OF One p tl part vlien there L hia been five members of dil 
ferent political parties 

Sixth. That they acted fr ulent] ind without inrisdiction in easting ont and 
rejecting the returns or f vario com p ra of election. wit! t 
having before them an t it of ‘ ce or intémidation as 1 
quired by law to give t ‘ 1 to? i re that they negleet , 
canvass the retur of t ‘ i ‘ those of the s 
of registration—that is, the 4 1 tt | the precinct ret t 
they did net canvass all « ‘ l elected the Tild ) 
but falsely and tra i H } t ‘ to 
be false; and ‘ e the ve the « er w ‘ ued 
that the certilicats ry Ane to the Llayes elect of ace 
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‘ | 
t ‘ by inelig ¢ 
Go ‘ el | 
! ta ‘ and t ‘ ‘ t 
FEBRUARY 16, 
ol and it hello Was hot governor, are not seriously | 


question whether the State had any law directing the appoint 


ment electors ent Vice-President, and regulating 
the proceedings, depends on Whether the presidential electoral 
of 1-605 was or \ snot repealed by the veneral election law of 
1~72. which is admitted to have been in force at the time of the last 
ion 
repealing clause the last section the act, and 
these ol 
its pas ‘ it iw ‘ 
of «¢ it © are here repealed | 
question is, whether the act relating presidential electors 
the subject laws” within the meaning this 
re lanse lam entirely satistied that it is not, and that no | 
rh of it is tiled ly t act of « xcept one section which re 
the mode returning and ascertaining the votes tor 
these 
In tl ‘ moot lor an act was passed, approved October 19, 1562, 
| profess Lto be a ceneral election law, regulating the mode of 
! li al i ! r thi result of allelections in the State, mak- | 
| \ vy ers order thereat, and for executing gen- | 
the one hundred and third article the constitution, which 
rews el and prohibiting under adequate penalties 
uodiue fluence thereon from power, bribery, tumult, or other im 
er practice”’ A distis wt Was passed at the same ses n, ap 
ved) October 30, Ts6e, which is the act relating to presidential 
‘ ‘ lve e referred to It certainly was not supposed that one 
contlicted with the other. The one regulated the man- 
rot drole vid ascertaining the results of elections generally ; | 
ther presertbed the mode of appointing the presidential electors | 
the State sentitled, ly, that they should be elected | 
the day Congress, two for the State and one 
place their mecting perform their duties authorized 
hen met to fillany vacancies caused by the failure of any mem- 
eted the manner in Which the returns should be canvassed, namely, 
the governor the secretary state, the attorney- 
neral, judge; and the first directed that the 
for electors should held the day appointed the act 
(' ress, and that it should be held and conducted in the manner | 
df rm provided by law for veneral State elections. | 
session provision was made for revising all the 
eral statutes the State under the direction committee ap- 
pointed for that This committee appointed Mr. Jolin Ray 


the was duly reported and adopted during the 
moof 1°70. It contained, under the title of “ Elections,” the act 

l , oes and under the title “ Presidential Electors,” the | 

showing that that time the 

were not deemed with each other, 

new law was passed the same session 
for October 19, repealing all contlicting but was 
inserted the revised statutes, because they did not contain 
iny the laws law was passed, however, author- 

the reviser (Mr. Ray) publish new edition, name 
of ad vest, W hich should embrace the acts of 1-70. This was done, | 
new election law was inserted the title 

ithe place the old The act relating presidential electors 
was except insert the new method making the 
the returning board, which was the only 
tion law not deemed repugnant the 
except the one particular 


tof Oectob 


that session. 


1872, which alleged does repeal the law relat- 


ntial electors, simply substitute for the general 
law going over and exaetly the same 
round, and more, and making alterations. prin- 
these the reconstruction the returning board. With 
this exception does not the least contlict, any more than did the 
with the provisions the law relating presidential 
eleetors.” And as the repealing clause therein (before referred to) | 
expressly contined “acts the subject election laws,” seems 
most manifest that the intent was repeal the law 
the sixty-ninth which has this 
‘The violation of any provision of the act. or section of the act re- 


has been 


not be extended so as to re prensa 


contliet with the new low 
the words. And 
the consequences which repeal the law relating 
ilential electors would have in depriving the State of its power 


} 
ess nbsel 


se 


pre 


tely necessary to give effect 


| to have vacancies in its electoral college filled, in introduc ing conty 
sion and uncertainty the districts they should chosen fro 


and leaving directions the,time and place their meet 
ing, it seems clear that it could never have been in the mind of 1 
Legislature repeal that law. 

There section the act relating vacancies which 
repugnant the authority the elector 
college fill that section 24, which enact 


all elections held this State till any vacancies 


be conducted and managed, and returns thereof shall be made,in t! 
sume manner provided for general this 
plained the fact that both the constitution and the law 
itself vacancies certain offices named (including that 
bers of the Legislature) to be filled by a new election, The twent 
fourth section only, that where elections are held 
vacancies, they shall held the usual manner. cannot 
that all vacancies shall filled another because 
Constitution expressly gives to the povernor the power to fill va 
caneies 1h Cerlalh Cases, 

clearly opinion, therefore, that the law relating pres 
dential electors has not been rm y™ aled, exce pt as tothe mode of car 
ing board created the aetof lieu the Lynch 
board ereated by the act of TS70, and in lien of the method original 
preseribed the law relating presidential electors, 

This disposes the objection, that the electoral 
power fill vacancies its own body, since the electoral law has 
section Which expressly author 


\ 


zes the any vacaney thet 


may occur by the non-attendance of any of the electors by four o’cloc! 


in the afternoon of ¢ 


But it is insisted t 


for giving their 
that part the election law whicl 


resestablishes the returning board 
stitutional, The act declares “ that five persons to be eleeted by t! 
Senate from all polit ical parties, shall be the returning otticers forall 
wise, either the board, then the vacancy shall the 
residue the board returning 

The powers and duties the board meet New Orleans 
Within ten daysafter the canvass and compile the statement 
votes made the commissioners election, and make returns 
journals, declaring the names all persons and officers voted for, the 
number votes for each person, and the names the persons who 
have been duly and lawfully declared that the returns 
thus made and promulgated shall prima facie evidence all courts 
justice and before all civil officers, until set aside after contest 
cording law, the right any person declared 
ceiving notice from any supervisor election, snpported 
and being convinced examination and testimony 
reason riot, tumult, acts violence, intimidation, armed 
bribery, corrupt the purity and freedom 
tion any voting-place were materially interfered with, 
cient number qualitied voters change the result were prevented 
from registering and voting, made the duty the board 
clude from their returns the votes given such voting-place. 

this law unconstitutional, cannot perceive. The powers 
given may abused, true, but that the case with all powers. 
constitutionality the board has been considered the supreme 
court Louisiana, and has been fully sustained. said that the 
term and might continue for But where 
period tixed for the tenure office, held the will the 
appointing power, which may any time make new appointment. 
that evil consequences can ensue from this the mem 
bers the board were appointed for term, the senate could re-ap 
point them. Allowing them remain, when power exists remove 
them will, substantially the same thing. 

The objection that there were only four members constituting the 
board the canvass December last met the general rule 
does not destroy the body quorum still The supreme 
court consists nine justices; but the court may legally held 
though there are three vacancies, only six being required for quo- 
vacancy the Legislature, the board super- 


, and gives it its powers, Is uncor 


the trustees district, does not destroy the body nor vitiate 


its action, unless there express law make so, 

But issaid that the power given the board fill vacancies 
its own body exactly the same terms those 
contained the election law the same several 
cases, arising under that act, the supreme court Louisiana decided 
that this language was not compulsory, or, least did not affect the 


legal the board not complied with; but that the 


board was legal board only four members remained it. 
Had the board never been filled might urged with more 
plausibility that was never legally constituted. court 


ated consist tive judges, once legally organized 
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judge might hold the court the absence the others, vet thority, and mal the repre tative the 
one judge were ever appointed might very properly said the and 
it ne legal organization had ever taken place. In this case the | ifest want of aut \ the S ! ht he dep 
preme court of Louisiana in regard to the Lynch board, that the | seen Phese powers eft \ su Vy the supres 
given the remaining members fill the vacancy court the ves the boar 
nudatory, a negleet on their part to fill it does not, it seem Fo mie, | powe to I ‘ ever inthe 
troy the eXistence ol the board, or deprive it ol power to aet, lt ‘ i { i i that the vote 
true, as alleged, that members of only one political party re- | was attected by \ t | vy did no more in tl 
ned on it, it may have been av impropriety in proceeding without | case, suppo to ed haat is ‘ It is saidthat 
the and the motives the members may been they did not canva 
iwith the motives of the members we have nothing to do. Wa si raets « tra It t denied t 
to do is a que stion ot power, of legal authority In four tember ctea W ‘ thre 
pact. Andot this I have no doubt. Phe board was directed “to b original font I 
ted by the senate from all political parties,” itis true. Tt does | it « le l the wm of t 
appear that this was net done. Cau it be contended that the | juri ction. Tf, co to an erro! 
enation or death of one of the members, who happened to be alone | result, they took ‘ of o il retur 
his party connections, deprives the remainder of the power to act ? | would be ‘ . no more 
irty censes to be re prese nted by the death or re Ob purpe ol \ ‘ 
ber, and is net mandatory in any other case. Suppose, instead It i Iso su ed wi rejecting: re 
dying or resieuing, the member changes his party aliiliations turn 1 ruil ‘ ‘ on 
them ? The senate, with whom resides the power of 1 
iw board whenever it sees fit, might be tn duty bound to act; but | a i toe ‘ 1 
t, but some State in which no charges of fraud and disorder were | constitution made 1 ‘ Las tu + laws re 
lity. ‘ el 
their returns and and into board were 
I have come in this case: count a re t t that uneder 
First. consider the governor's certificate of the result of the can }such law, if the ive | other Tes that 
Viiss as prima facie evidence of the fact, but subject to examination | certifieate that ‘ ute d been exere land! 
lorida case, | their whole tol a an tnvestiva 
Secondly. The finding and return of the State canvassers of the | tion under s ‘ | o other ti ibin Lew 
ection are, In their nature, of vreater force and effect than the we torr ‘ ‘ Ithat theeonr 
heing the final result the political machinery established the authority than for that 
ate ascertain and determine the very fact question. using the havi 
that the votes presented were given its The primary not render 
proof of this, as prescribed hy the laws of the United States, is: thre lea dy ! ethat f neluet 
the before stated, not deem that the part tuted for the very purpose 
thority to act. his was conceded in the proceedings whi h took The question | { erated, or whet 
the result of the election, and did that board, in the exercise of the | Lf in any case it vidal « rly and 1 ly ear, Wan un 
This, it seems to me, is the point to be ascertained. ing board int ul { ectors the ‘ viel if it did net 
what that tribunal and what general powers invested with, taking the case, that 
the election whose action preceded theirs, were strict But where est fra 
compliance with the law, but for the purpose seeing charged, how the two acareer investiga 
result comes from the authorities provided the State, acting tion 
stantially within the scope their appointment. necessary proceeding the mind the framers 
The examination made somewhat analogous that mad ration ehand not 
into the jurisdiction court when its judgment collaterally and was rey the limit 
assailed. the board declared the the election, and and spectal power jurisdiction have the Houses 
acted within the general scope its powers, subject until they met the Constitution, except pro 
that the inquiry should there The constitutional power the vide law for 
two Houses Congress does not further. vestigation atte the que raised fre 
On the question of jurisdiction, [ think it competent for the Houses quently would lead to, would be utterly incompatible with the per 
take notice the fact (if such was the fact) that the returning formance the 
board had returns before all, and, (to speak all events, one ort points First, that 
judicial without having case before act the two not constitute board for the 
on; or of the fact (if such was the fact) that the board which pre- | of investigating d ronthes its of the eleetion for « 
tended act was not board. This view was taken both ors carefully exelnded 
rejecting the electoral votes from Louisiana that and pretended that the 
ument Electoral Counts, 407.) Anything which shows further than was that bill 
want jurisdiction the returning board divests its acts au- Secondly, that the two ire tribunal, court for trying 
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COMMISSION. 


and sitting the 


the proceedings in the course of the election. The two 
their constitutional jurisdiction, are neither 


they are certainly the latter, having the right 

‘ dl trom the ¢ titution. Whether the legislative power ol 

1 Giovernt timight not, by law, make provision for an investiga- 
tion frauds and illewalities, do not undertake to decide. It 
‘ ent wil it vis rm latio The necessity of an orderly 
mode of taking evid ce and iving opportunity to cross-eX amine 
nesses Would require terposition law. The ordinary power 

the two Houses legislative bodies, which they investigate 

me, however, the better conclusion, that the jurisdiction 
the matter bel exclusively Let them take 


care to protect themselves from the 


perpetration frauds. They 
,and better able than Congress, 


eve machinery which human prudence ean 
‘ for cirenmventing fraud, and preserving their true voice and 
vote the presidential election. 
the evidence proposed cannot received. 
i ‘ cal ine bility of the candidates. Tirst, their 
under the laws the State, think have 


the State waive its own regulations this 
et. it is her own concern, If the State declares that no person 
, or that all ofticers shall possess an estate of the 


for the State execute its own laws this behalf. all 

persons are pointed without having the qualifi 

having the disqualifications, and they execute the function 
ol stl ther vot their acts cannot be revised here. 

| ott el mwever, Levissee and Brewster, are alleged to 

have held trust and profit under the United States, when 

i election was held on the 7th of November. It is not alleged that 


they did the 6th when they gave their 
ty} r absent when the electoral college met, their places were de- 
itself proceeded re-appoint them 
They then appeared and took their 
point fact, the objection does not meet the case, 
unless their being the time the election 
ts 1t. 

not the decision this have re-exam- 

ined the question constitutional ineligibility the Florida 


clared vacant, and the college 
under the low, 


‘ So that 


was disposed of, and must say that not entirely satistied 
with the which then came, namely, that disquali- 

elector casts vote when the objection cannot 
tal think this the time his elec- 


rial, such disqualification ceases before acts 

But, present advised, inclined the opinion 
that constitutionally when casts his vote 
prohibition not material; that all 
one, Whether the prohibition that Federal officer shall not 
ibition make under the Federal 
Thatis all. And this the more 

pparent when the reasons for it. When the Constitution 
Vice-President was remove this great duty far 


possible from the popular passion and prejudice, and 
knowledge pab and public men, The idea was that they 


ere act with freedom 


The jealousy which was 
manifested the convention against the apprehended influence and 
power the General Government, and especially the legislative 
branch, induced question. was feared that the 
members the Houses Congress and persons holding oflice under 
the Government peculiarly subject these influences 
the power voting for Chief Magistrate. was not 
appointment that this was but 
would have the elector himself giving his vote. 

seems me, therefore, that person appointed elector has 
connection with the Federal Government when gives 
his vote, sach vote cannot justly excepted to. And that substan- 
tial given the constitutional the elect- 
oral vote given such oflicer rejected, And present impres- 

Cireumstances, true, have greatly changed since the Constitu- 
tion was adopted. Instead electors being, was supposed they 

be, invested with pewer act the dictates their own 
judgment and discretion choosing President, they have come 
mere puppets, express the preordained will the polit- 

that elects The matter ineligibility has come 


Constitation, and is to be interpreted as it was understood when t}, 
Constitution was mlopte a. lence we must ascertain, if we can, what 
was its original design and meaning, without attempting stret 
or enlarge its force. 

[It proper that should here add, that that ther 
respecting the difliculty which still remains, the two 
assembled count the votes, undertaking investigation 
to determine a question of ineligibility, which might be extended j 
such manner maierially interfere with the main duty 
which they assemble. This was probably seen when the law 
was proposed for the purpose of having such matters determined |) 
a grand committee preparatory to the meeting of the two Houses 
joint passage some law regulating the 


TITE OREGON CASE, 
Statement. 
The laws of Oregon do not provide for a board of State canvassers, but direct 
It shall be the duty of the retary of state, in presence of the govern 


proceed within thirty days after the election, and sooner, if the returns bea 
ceived, to canvass the votes given for secretary and treasurer of state, State pri 


tices of the supret e court. members of Congress, and district attorneys 

d lihen, with regard to State oflicers, directs: The governor gr 
cert ite of election to the p on having the highest number of votes, and 
also issue a procla tion declaring the election of such person.” 


But with rezard to pr electors, it directs: Phe votes for the elect 


shall be given, received, returned, and ca das the same are given, ret 


und canvassed for members of Congress Phe secretary of state shall prepar 
lists of the names of the electors elected, and atlix the sealof the State to the 
Such lists shall be signed by the governor and secretary, and by the latter de! 


ered to the college of clectors at the hour of their moviing ou such first Wednesid 
of December. 
When the electors are met on the day for easting their votes, the law directs 


there shall) be any vacancy int office of an clector, occasioned by death, refu 
to act, neglect to attend, or otherwise, the electors present shall immediately 4 
ceed to till, by viva ve and plurality of votes, such vacancy in the electoral « 

Watts, one the electers having the highest number votes, was postma 


at the time of the election, November 7, 1-76, but resigned that office during tl 
month 

On the 4th of Dec state, in presence of the governor, car 
vassed the vot leastatement of the result, auther 
cated it under the seal of the State, and tiled it in his oilice, The followin; 
copy of this document 


nber, t 


s for presidet 


ntial election held in the State of Oregon November 
7, Inds, for presidenti ul electors. 


Benton ...... G15 O15 615 | 
Clackamas on 950 | 17 l 
Columbia ....| 197 156 2] 
138 131 | | 3 3 
Jackson ......- | | | 5 5 | 
Josephine | 1 | 1 
on 949 | 919 | 33] 33 
1,823 1,324) 1 | | 1,404 140 141 | 14 
Marion ...... 1, 720 1, 73 1,71 1, 1, 155 2% | 
Multnomah 2124] 2122] 2123] 1 2, 525 | 2 2 | 
607 GOS | | 542] 54 55] D4 
Pillamook. .. 119 119 | 119 | it 1 
Umatilla .....| | | 1-6 | Th | ‘2 42 | 
| 306 | | 2 32 | 3 
| | | | 


Simpson, 1; Gray, 1; Saulsbury, 1; McDowell, 1. 


SALEM, STATE OF OREGO 


I hereby certify that the foregoing tabulated statement is the result of the vote 
cast for presidential electors ata general election held in and for the Stato of Oregon 
on the 7th day of November, A, D. 1876, as opened and canvassed in the presenc: 
of his excellency L. F. Grover. governor of said State, according to law, on the 4t! 
state 

[SEAL.] Ss. F. CHADWICK, 

Secretary of State of Oregon. 

The statute of Oregon declares, “in all elections in this State the —— having 
the highest number of votes for any office shall be deemed to have been elected 

On the 6th of Decemb when the electors met to give their votes for President 


and Vice-President, Watts resigned as elector, and was re-appoiuted by Odell and 
Cartwricht to fill the vacaney. The governor refused them the usual certifieaie, 
but certitied that Odell, Cartwrig 


ht, Cronin the highest numberof votes 


need no rdians. They are — vet 
j 
¢ 
4 
q 
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cast for persons eligible under the Constitution of the 


iduly elected. As Odell and Cariwrig 
ed to fill two vacancies. This proceeding 
principal question in the Oregon case, 


Mr. Commissioner BRADLEY said 

from the two cases already heard this: 
both Floridaand Louisiana, the tinal determination the 


of the three electors, Odell, 


didell, Watts, Ld 


LM STATE OF OR BGON: 


thereby certify that the foregoing 
ton pl i ta 
m the Tih day of November, A 
his execllency L. ¢ 


ry of state, 


This document, with this certitic: 
was the seeretary his office the 
ihe Senate, (and which have 


dent and Vice-President the 


the 7th day November, 

iven for each (the same 
words length, and the state 
vreat seal of the State, to be the entire vote cast for each and all per 
for the electors appears the returns 


tion file his 


Having made this canvass, recorded it, and filed his office, 
secretary of state was Junctus ofjicio with re: 
taining the result the election. 


tamper with any way. 


ELECTORAL 


with power judge the local returns and reject them for 
tain causes Oregon, such board exists. 
canvass for the State is directed to be ; 
the governor, from the abstracts sent him the 
county canvass having been made, 
the law. The canvass the 
cided and This canvass was made 
the 4th day December, the 
tatement writing made the secretary 
This statement abstract thus beca 
the remains the secret 
evidence and determination the 
the great the State, copy this nt, Which 
re sult to have been a clear plurality of over a thousat 
Cartwright, 
document, after 
ven for each candidate each count 
ied and authenticated the end, 


s secretary 
sresult is declared 


act which elect 
pre sent case 


authenticat 
day of December. 
Which was sent the 
‘fore us,) is added 


President of 
another docu 
ection for electors of ae Si- 
United States the State 
contains the votes 
, tlsounder the 


card tothe dh ity of asec 

his act, and this 
act, the ascertainment the Oregon was closed. 


But said that the govornor has the powerto disregard the 
is no law of Oregon which gives him this power, In mv judement 

was clear act usurpation. was tampering with election 

a rson elected to a State olflice. Tf so, it does not decide this case 
cers, would be an encroachment on the judicial power. <A case is re 
ferred to as having been decided in Oregon in which the appointment 
the governor till vacancy ina State caused the 
bent being appointed toa United States oilice was sustained. Dut 


surely the judgment that case must have been based the fact 


With regard to State offi 


that there was vacancy and the fact that the governor 


act, Whether in determining his own action he had the right to decice 


| the question of eligibility or not, was valid or not according as the 


very truth of the tact was. 

But the ease before had mere ministerial act perform. 
had no discretionary power, 
If any one could have taken notice of the question of supposed th 
ribilitv, it was the secretary of state when making his canvass 
liad he taken it upon himself to throw out the votes Rive un for Wa 


his act than the governor had, to Whom no power is given on the sub 


Butit is said no matter whether the governor and secretary acted 
ivht or wrong; they were the functionaries designated 


final expression to the will of the State, and their certificate must be 
received as such, under the decision in the cases of Florida and Lou 
simna. To this view, howeve there is ad COUCLUSIVe alsawer As 
said before, the certificate to be given by the secretary and governor 


| to these electors Was not intended as any part of the machtnery tor 


the fact of election, as a credential to be used by the electors ta aet 
1 ras sucha transmitting their vote to the President of 
ite of tl eal State as dil thre ol ¢ ‘ of 
As such itis prima evirlenee, it is trae; but has 

tended that cannot and shown untrue, 
pecially by evidence of equal dignity. We did net so deeide in 
the other held that the tinal the canvass 


the tribunal or authority coustituted for that purpose could not be 


revoked by the two Llouses of Cougress, by roiling into evidence be 
hind action and return. 

The only remaining question is, whether there was vacancy 
the college at the time when Odell and Cartwright assumed to till a 
was, whether there was a failure to elect on account of the ineli 
bility Watts, account his resignation 

It is agreed by a large majority of the Commission that Cronin wa 
not elected. Some of this maj rity t ke the pyro ind that Watts w 
duly whatever his ineligibility, had 


eile of se | have had on his vote. Others take the grout dthat there was no elec 


give no revisory power to any other functionary ; and give none to a this case which of these views is the correct one; there was a clear 


the secretary himself. And this, have seen, was done and com- 

pleted the 4th day December, two o’clock the afternoon, 

in the presence of the governor, according to the law of Oregon. 
Now, the decree the law this transaction 


and unmistakable 


In all elections in this State the person having t 
any ollice shall be deemed to be elected. 

not left for any functionary say that any other person shall 
any one, except the general law the State has given the 
judicial power investigate the right persous elected 
hold the which they have been 

Now, what the next step performed? this: 

The secretary of state shall prepare two lists of the names of the electors elected 
and aflix the seal of the State to the same. 
ernor and secretary, and by the latter delivered to the 
hour of their meeting on such tirst Wedne 


certificate 


made out his certificate the 6th day December, two days 
his canvass had been completed, recorded, and dep the 
duty. was his clear duty insert his certificate the 
names the persons whom the law declared elected. 
otherwise was not only clear violation duty, but state- 
ment untrue fact; and the governor putting his name the cer- lar manner, cai 
joined that misrepresentation. 
intended misrepresentation, and the use the word 


fact and law, and itall appears trom the 
ord itself. needs extrinsic 


isclear 


rest number of votes f 


Such lists shall be 


we of electors at the 
sday of Deceml 


This direction seems intended with the act 
Congress true that this act requires three lists instead 
of two to be del ivered to the electors ; but the ren r required by 
the State law was probably 


s, howe Ver, as it 
may, What names was the secretary required ‘to insert his 


not have 


nevertheless was 


either case. 

The act Congress 1245 declares that “each State may law 
provide for the filling of any vacancies whi h may oecur in its col 
electors such college meets give its electoral vote 


and also, “that whenever any State has held election for the pur 


pose choosing electors, and has failed make choice the day 


| prescribed by law, the electors nay be appointed on a subsequent diay 


such manner the Legislature such State may direct.” 

The first contingency would when some the electors were 
elected and could meet and fill any vacancy in thei number. ‘Uhe 
second contingency would when electors were 
and therefore meeting could evident that these are 
two very different cases; and that the one before does not belong 
to the latter, but to the former. It is the diilerence between a college 
exigency suppose d, the case belong d to thatof a vacancy under the 
act 


The act relation vacancies the eleetoral 


according tothe 


was passed view the act Congress upon which 


was based; and its terms are so broad and comprehensive that Lean 
not doubt that was intended apply every case 

The words are that “if there shall vacancy the 
elec tor, occasioned by death, reftus il to net, neglect to attend, or other 
wise, the electors present shall immediately proceed to f Ll’ &ec. This 
clearly covers every supposable ¢ we, and must be ended to be as 
broad as the corre spond ng section of the act of Congress. It is more 
general in its terms than the act relating to vacancies tl State olfice 


which cifies only certain classes 


ot il the that they, together hi 

Watts, State of Orevon on the Oth diay 
of December, and that their votes onght to be counted, 

Their credentials are not signed the but 

that is not an essential thing, and was not their fault. They have 

presented the records the State found its these 


| 
7 ther refused to meet with Cronin, he as- | 
: of the governor and of Cronin raised | 
FEBRUARY 23, 1877. 
{ 
ject. 
7 1 
tibulated stats nt is the result « the vote | 
eral cleetion held in and for t State of Ore. | 
D. Isi6, as opened and canvassed in the pres 
y governor of said State to on 
J ith day of December, A.D. Lei, ut two o'clock p.m. of that day, by the see. | 
4 Secretary of State of Oregon, | 
It, | 
- 
the 
r- 
| 


the tof tl 


weal of the St 


under the circumstances, are sufficient. 


that the distinetion made between this case and that 
and technical and will not give public 
belief that when the public come understand (as they 


ido in time) that the decision come to is founded on the Consti 


ution and the laws, they will better satistied than should at- 
‘he sober second thought of 


tempt follow the the hour. 
the people this country general But while the pub 


the law and the trnthto alert aseertaining what are the 

And deciding the case tech- 
technicalities are invoked the one 
drawing the true boundary line be- 
and establishing certain rules for just 


Tpposed wishes of the public. 
nicalities, do not know that 
side more than on the other. 
tween contlietin 


decision insuch cases as tl 


to words 
and policy of public documents, 
cessity. And in 


the clecision of a pre 


electoral, but individual vote, the greatest strain brought 


to bearon every part of our constitutional machinery, and it is im 


fondness for selvu 
of the subject im band, 


‘Broad and general views” when entirely 
al lel 
it ele 


arly applicable are undoubtedly to be preferred : butit 


adopt broad and general views that will 
hered to carry us i 


ise\treme! 


Whatever cost of care 


Constitution and the laws, and implicitly obey 


SOUTH CAROLINA CASE 


Mr. Commissioner BRADLEY said: 
It is not pretended that the votes of the Tilden electors, as pre 


Certiticate this case, are legal. The entire contro 


arises the objections No. containing the 


votes for Haves and Wheeler. 


etrons are 


the November election South Carolina was void 
the Legislature that State has never passed registration 
law required the constitution the State, article section 


which is as follows: 


It shall bo the duty of the 


(reneral Assembly to provide from time to time for 
the rey tration ot 


lectors 


constitution was passed and from that time this elee- 


tions have been held, and the varions elective the 


the office Representatives Congress, have been filled 


stration law having been passed. the effect the 
been render all these elections absolutely void, South 
Carolina has, for some years, been withont any government. 
the has only been render the elections voidable, with- 
out atlecting the validity the acts the government its various 
departments, facto, then the election presiden- 
electors, giving their votes, have the same validity 
political acts that But, opinion, the 
the constitution question only directory, and cannot 
the validity eleetions inthe State, much less the official acts 
lative duty which the members their oaths were bound 


their neglect perform ought not prejudice the people 
the 


that does not appear the certificate that the 


all officers South Carolina, are formal and manifestly frivo- 


lous, that not presumption that all due 
formalities were complied with. 


Without a rewi 


electors voted by ba 


only objections any weight are those which charge that 
there was such 


and disturbance the State during the 
elections, and such interference of United States troops and others 
therewith, that valid was held the State, and im- 


possible what the will the State This placing the 


objections, and the proof support them, their strongest 
light. 


Lthink unqnestionably that such state things the 
contemplates ought exclude any vote purporting come 
from the State; for vote can regarded expressing the 
the State. But that not the only question considered. 

first and great the constitutional power 
the two Congress, assembled count the votes for 
President and Vice-President, institute investigation evidence 
such determine the facts proved. This power 


Was grossly wrong; and they have 
presente the certifieate of the secretary of state under the great 
conclusively showing their election. They have 
own aflidavit, that they applied the governor 

and that refused think their credentials, 


these, impossible avoid close and 
searching scrutiny of written constitutions and laws. The weight due 

and plirases has observed, well the general spirit 
Careful and exact inquiry becomes 
idential election may depend not only 


to regions of errorand absurdity. The only rule 


the and exact commands the 


of canva 


in 


the electoral votes is constantly confounded with that 
the which the electors 


themselves wer 
elect dl 


ivass with which Congress has nothing 
the jurisdiction the States themselves, and not 
All that Congress has with the subject 
Whether the State has not appointed electors—an act 
State which can only performed and through its own 
tuted 


It seems to be also con tantly overlooked or forgotten that the 
two Houses, their capacity convention for counting the 
oral votes, have only special and limited They are 
all invested with that vast and indetinite power inquisit 
Which they enjoy as legislative bodies. Until met for the spe« 
purpose of the count, they have no power over the subject, ex ept to 
Government to pass. The electoral votes at 


packages over 
which the two Hlouses have nocontrol They have not, coustitution 


ally, any these until they are opened their 
Their jurisdiction over the subject of the count, and the votes, and 
the appointment electors commences that moment. They 
have been the contemplation the Constitution that the 
Houses, after commencing the institute such 


tigation as the objectors propose, involving (as it would be like 
do) many weeks the 


to such a conelusion. 


It sceuis to me impossible to co! 


When the state things State such character 
may teke notice of it and act accordingly, as was done in the tin 
of secession and the late civil war, oras might have been done at ar 
time, so long as the seceding States were not in harmonious relatio 
ment of all those relations, when it is represented in both Houses of 
Congress, Is recomnized the other ck partinents of the Governmer 
when all the publie relations the 


State are the same as those of al 
other States, how the 


two convention assembled 
purpose of ascertaming the exact state of things within the State, so 
as to decide the question ( perhaps a very hice question to be decided 
whether the tumults and disorders existing therein the time th: 
election, o1 the pres neeot the troopssent there by the President for the 
preservation the public peace, had such deprive 
the State its autonomy and the power its thy 
appointment of electors 2? Such an investigation, or one of any such 
character and extent, was surely never contemplated 
while the votes were being counted. 

That South Carolina State and that she has republican form 
government, are public facts which the two Houses (and 
their stead) must take judicial notice. know that she such 
State. That she preserving the order, either wit! 
terferenee, if made at all, was made in the exercise of his proper au 
thority for the reasons set forth his public proclamations 
ders, are facts to be presume d. 


the two Houses, under 
their anthority count the electoral votes, are not competent 
take evidence prove the contrary. 

not doubt that Congress, its legislative capacity, with the 
President two-thirds vote after his veto, could 
proper regulations and evidence and the 
tion of witnesses; the results of which could be laid before the two 
Houses at their meeting for the count of votes, and could be used by 
them as a basis for deciding whether such a condition of anarchy, 
disturbance, and intimidation existed State the time 
election its electors render its vote nugatory and 
But without the existence law this sort, 
judgment, impracticable and unconstitutional for the two 
Houses enter upon such inquiry. The investigations made 
legislative committees, the loose manner which they are 
made, are not only not adapted the proper ascertainment 
the truth for such purpose, but are totally unauthorized the 
methods inquiry for ordinary legislative put 
poses, for the purpose laying the foundation resolutions 
bringing impeachment the for unconstitutional 
interference, course they are but not for the purpose 
receiving rejecting the vote State for the 
They are not made such any constitutional provision 
any law. Legislation may based the private knowledge 
members, and resolution bring impeachment may rest 
dence taken committee cannot deemed incompetent for 
legislative bodies, and the House Representatives 
the grand inquest the nation. But the decision receive 
ject the vote State isa final decision the right the State 
that behalf, and one solemn and delicate nature, and 
cannot properly based the depositions witnesses gathered 
the drag-net congressional committee. 

For these reasons clear that the evidence offered support 


ELECTORAL 
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the objections made the electoral votes 
received, 

[hese are, in brief, the views which T entertain in reference to this 
tions made the votes given the electors certified the 

the State, and the evidence offered the 
and that the said votes ought counted. 


ith Carolina cannot 


the « ] 


ie, are 


Remurks of Mr. Justice Clifford. 


INTRODUCTORY EXPLANATIONS, 


More than one return, purporting certificates the electoral 
votes the Florida, having been received the President 
the Senate, the same, after having been opened that etlicer 
the presence the two Houses, and objections thereto having been 
the manner required law, the votes, and all 
accompanying the same, together with such objections, were 
duly submitted the judgment and decision the 
mission decide which, either, was the true 
the State from which the returns were 

Prior the the hearing the Commission adopted 
eertam its proceedings, to two of 
toa certificate may select twoof their number support 
and advocate the validity any one more the 
other certificates, under the preseribed limitations, (2) Counsel, not 
exceeding two each side, may afterward heard tlie merits 
he Case, 

the rule first named the the Hayes 
cate, called Certificate No. 1, were fully heard, and the tothe 
certificates, called Nos. were also fully 
ware. Special leave was given by the Comunission that three « oun 
sel might speak each side, and the time allowed the 
enlarged. 

Pending the arguinent was suggested counsel that they pro 
introduce evidence support their objections would 
the hearing they make known the Commission 
ome proper form what the evidence was that they proposed intro 
proof were accordingly made the counsel support- 

ceedings of the Commission, No offer of proof was submitted to the 
Commission the counsel supporting the objections the 

Without entering into details, say that portion the 


and lawful vote of 


rules to regulate the course of 


Object 


biectors 


rule Was 


other two 


time allowed under the rule for the discussion the merits 
case having been spent before the offer proof was made, was 


moved Mr. Justice MILLER that counsel allowed two hours 
each side discuss the question whether any evidence con 
sidered the Commission that was not submitted the two Houses 
the President the Senate, and, so, what evidence can properly 
considered, and also what the evidence now before 
Debate ensued, but the motion was adopted and the 
proceeded under that regulation and 
Both sides were heard, and the close the argun 
present, members the Commission and the 
retired and the Commission went into with closed doors. 
Opportunity for debate was extended every member the Com- 


Commis 


Shon. 


reuiment 


mission and all participated the discussion before the votes 


were Certain remarks were made the close 
Justice substance and etiect follows: 


REMALKS, 


Since the case was submitted the Commission pursuant the 
recent act Congress, have carefully examined the several 
question and all the written objections the same trans 
here the President the Senate, order ascertain what 
the matters controversy are and what questions are presented 
the judgment and decision the Commission. Beyond doubt those 
documents, with the accompanying papers, were intended the act 
Congress present the matters contestation submitted 
the judgment and decision the tribunal created for the purpose 
hearing and determining such controversies. commissioners 


intelligent persons must admit that cannot properly 


quiry very limited extent, admitted, may made, but the 


| the pr 


debate | state. 


submitted to it under the second seetic nof theact, to “decide whether 
any and what votes State are the votes provided for the 
Constitution the United States, and how many and what persons 
wore duly appointed electors such State.” 

Appointed as the members of the Comucission have been under that 
act, they are bound its provisions, and the duty the tribu 
nal to perform in good faith the duties which if prescribes. 

Phree returns or certificates are submitted to the Commission from 
the State Florida, and the tribunal required decide what 
sons are duly appointed electors from that State. Certificate No. 1, 
if unexplained, shows that the Hayes electors are duly appointed, 
and Nos. and show that the Tilden were duly 
majority the votes cast the election. 

Such issue must decided the Commission, and all just and 


Without inquiry into the and the hearing the 
proposition that the inquiry extend be- 
yond the examination the papers presented the President 
the Senate the two Houses and which were subsequently submit 
ted the made support that proposition 
the argument Should the inquiry 
opened to a wider investigation the argument is that the Commission 
would not be able to close its duties in season to render the electoral 
votes effectual for the purpose the Constitution. 
Support to that view is attempted to be drawn from the 1 
travagant suppositions that minds can devise imagine. 
but a few observations, I think, will be lent that the 
supposed dangers are merely and without any foundation 
Arguments unsupported by fact are entitled to ne weight 
dismissed without 


1ost eX 


cestions were 


suth to show 


sound and fury, signify 
Judging from the issues Prese ited by the certificates, 
and the obj etions thereto tiled in behalf of the contestants, | assume 
that the Commi 
of the voters whe voted for President and Viee- Pre 


ideration as mere 


ssion Is net expected toenter into any scrutiny of the 
eneral election of the State the qualifications 


ident at that elec 


tion. Nothing of the kind is saggested in any one of the written ob 
jections and such extravagant proposition has been 
any member of the Commission. Matters of that sort may, therefore 


dismissed without further remark and equally clear that 
attack made upon the local officers who presided precinets, 
nor does any one the filed the impeach their con 
duct receiving, sorting, counting the votes declaring the 
Questions the kind sometimes arise other forums which 
to difficalt and protracted investigations, but no question 
of that character is involved in this investigation, nor can it be with 
out departure from the issues presented the written 
je ctions tiled in the case. 

Thnpartial men everywhere must admit that the act of Congress 
makes the duty the Comn decide “what persons were 
duly appointed that State; and may assumed 
that member the Commission willing deterred from 
performing the prescribed 
have real foundation fact. 

has already been remarked show that none the 
jections the require any into the votes cast 
or call in question the returns made by the offi 
cers Who presided in the precincts. Throughout, the controversy has 
respect to the conduet of the State board of eanvassers in dealing 
with the by the county canvassers to the secretary of 


vive rise 


ission 


any which 


mary efection 


returns mack 


Precinct inspectors are required to make duplicate certificates of 
the result and deliver one the same, with the poll-lists, the clerk 
of the cireuit court, and the other to the county judge. Six days 
later the county canvassers are required meet and make and 
sign duplicate certificates containing in words and figures, written in 
full length, the whole number of votes, the names of the persons 
voted for, and the number of votes given to each person for suc h oftice, 
returns must made and recorded, and the requirement 
also that one the duplicates shall transmitted mail the 
secretary Provision also 
made for a board of State canvassers, whose duty it is, within a pre 

returns election the 


state and the other to the governor. 


from 
have 


received 


have been appointed for the purpose, and they, required the 
act Congress, haveseverally been sworn impartially examine and 
consider all questions submitted the tribunal, and torender atrue 
judgment the premises, agreeably Constitution and the laws 

Sitting under that act Congress shall assume that con- 
act and that correctly describes and the duties 
and the jurisdiction the Commission. 

Differences opinion existed upon that subject before the act 
Congress creating the Commission was passed. Two theories were 
one that the power decide what persons were duly ap- 


pointed electors State vested the President the Senate, 


and the other that the sole power that regard vested the two 
Houses of Congress. Discussion upon that topie is « losed by the act 
Congress, which makes the duty the Commission, case 


seribed period, to ¢ invass the 
several counties, and to determine and declare who shall been 
elected to any such office or as such member, as shown by such returns, 


State canvassers are determine and declare who have been 
elected, as shown by the county returns received from the county 


Unless these views can successfully and 
submit with entire confidence that they cannot, then follows that 
there are but three questions involved the main feature the reso 
lution adopted the Commission motion Mr. Justice MILLER, 
which the proper guide the Commission the present 


co 


Whether the Certificate absolutely conclusive the 
election of the Ilaves eleetors and that it has the effect to exclude 
| all evidence to prove the matters charged in the written objections 


the same time with the 
Charges the kind involve the imputation fraud, perjury, and 


submitted to the Commission at 


—~, 


q ) d 
5 
a 
@ 


ELECTORAL 


the and the Supreme Court have 
el 
of the beard of State canvassers is conclusiy 
1] ‘ ‘ ere adutly tel, ame that it last 
t { ‘ i e to show ervor, fraud, peru or willful 
| bra ‘ fthe State govern wl 
appointed, and that they are mere usurpers 
aot} ‘ 4 ‘ he ime to be sealed with the seal of 
] i the same to the person elected to such oflice, 
es of kine to pe ms chosen to any State otlice are n | 
} ‘ etary of state, whose duty it is to transmit the sam 
| ' the ] hest nnmber of votes cast, and the pro 
| el cate shall be prima fae evidence of his tlee- | 
‘ 
Vi } { eleetor re canvassed for the s purpose as vot 
ctor ven f i si purpose that the certificate of the secre 
ol i th pe be elected toa S 
no rea or holding that the certificate of t] 
| ‘ vy other or dith it effeet than the 
i of state when given toa State ollicer, as 
er to plausibility to that theor 
i { i} qualification of the voters and of the 
| ! t foundation, as sufficiently aq ims ft 
ot ‘ ‘ i on objections tiled to the s ie wl h 
‘ i es to be tried and determined by the Comunis- | 
Lal d December 6,1276, signed by M. lL. Stearns, 
1 sW Long have been closen eles TS 
( itis { 
of « hat cer icate 
L el it the perso 
edly ft Were hot ap 
ed el | 
qa lv 
ecute tl | 
porting votes are ficti 
made out and executed pursuance 
ime t conepir G) That the printed certificate h 
and ce real void by the executive and by the Le 
eu { i otth state, 
\ rt from t! , ttn ! torsalso allege that Certificate No. 1 w 
were declared duly appointed the manner pro 
me that the title of the persons named as elector 
the las ned certificate i witand valid. Nor do the objectors 
t il entire! npon th cert ente of the overnor and 
but they alsoset judgment the court 
dered hes ithe natm f quo warre lo, and allege that it 
i dyved by tl court in that case that the fonr persons Tamed 
Cel en No. Ll were not elected, « hosen, or appointed ele tors tor 
the court decided that they were mere 
nal we ! entitl to asstime or exereise any of the powers or 
etions ‘ tors of President and Vice-President. 
- I il te ‘ eneral ecifications, they also file a special 
‘ ter cone otae four persons named in Certificate No, 1, to 
se he held at the time of the election the office of shipping com 
oner, ler the act the 7th November, 
76, oflice trust and profit within the meaning the Con 


) December 6, 1876, the attorney reneral of the State, one of the 


canvassers, executed certificate Wilkinson Call, 

1 Kk. Ye Robert B. Hilton, and Robert Bullock, called Cert iti- 

state that onthe 7thof November, were 


the that the law the State 
‘ pre by the result shown by those returns can 
the executive the State. Under that the 
electors the same day met and cast 


{ if rN 


ticated tot Constitution and laws the United 
rus tor ible the votes given by those four persons to be counted. 
».) "I tthe packa ined if that certificate, when opened in the 
presence the two did not contain any paper from the 
yveof the Stat wwing that the persons therein named were {| 
‘ tors ; inted by the State, nor is said certificate wecompan ied 


enacted a statute creating a 


board of State caavassers, dby the same statute directed that board 
proceed the returns the election electors held 
the November, and determine and declare who 
turns on in the oflice of the secretary of state. By the second sex 
tion of the e the new State board was required to canvass thos 
ret the fourth section the eleetion law which was 
the time the election was held for the choice 
luly constitated, consisting the secretary 
stite VeTu ot State, the comptroller of public accomnt 
onthe inthe same year, and made the ganvass 
the suid returr u jilein the officeof the secretary of state, by which 
appears that the four persons designated the Tilden electors 
leeived at rity of all the votes cast for electors in the several pr 
the State, and that they were duly appointed such electors 
to show that those persons claimed title as 
duly appointed under No. and that they, 


Haves cle ws, alleving that the respondents were not entitled to 
ession the was made and the respond 
ents appeared and tiled an auswer. Proofs were subsequently taken 
and the court rendered judgment favor the 

upon the subject taken the Leg 
islauture. On the of the same month the Legislature passed 
dec! that four persons called the Tilden electors were, 
the 7th Nove preceding, duly chosen and appointed elect 
ors, that they were from that time entitled exercise all the 
cember then next, full power and authority vote such electors 
and cerlify and their votes provided law. 

Explicit their power and authority there declared, 
the statute pro and declare vatid all 
they are the day the prior general 

Sect the act authorizes and directs the governor 
make under the great seal the State 

lists the names persons such electors, and trans 


nit withan authenticated copy that act the President 

ited es. Three lists like character were 

hwith to deliver the same to the said electors. 

governor, and the same day 

made and delivered the said electors the certificates designated 

as well as No. 2, was given to the Tilden electors. 


grounds objection are stated the paper filed opposi 


e airecti is We e obeved by th 


tion that (1) That not duly certitied any one 


ing the the time the electors were appointed, 
noratthe time exercised theirfunctions, nor until after 
duties had been tully discharged. (2) Because the alleged proceed 
ings are post not confer any right those persons 


cast the electoral vote the (3) Because the proceedings 
being retroactive are null and void and 
Mention should also made that objection was also filed the 


the two preceding certificates, which the 


objectors deny the validity those certificates upon the ground that 
No. Lis all respects regular, valid, and sufficient, and 


herein were duly cast the elect 


Stat 


oral vote 
Properly analy zed and construed, clear, from the several objec 
tious filed the that the returns the State canvassers, 
including that made the attorney-general, are the only returns 
harge being that the return the State 


i] 
called in question, the ¢ ! 


board, which basis the certificate, false, forged, and 


Exception also taken the other side Nos. 
but not alleged that they are false forged, nor that the 
turns which they are based are false manufactured, nor that the 


election which they refer was not lawfully held and properly con- 
Intelligent will see that all the certificates 


refer the same election, wit, the held the 7th 


November, and that one the objections call question either 


q 


for 
a 
7 
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that the electors 
| 
| 
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the vi ilidity or the regularity or fairness of th 


shut out all proof fraud. With all respect vho voea 
any investigation the qualification the voters who cast the never made, and presumed never be, nel inte 
votes, nor they attack the conduct the who presided ligent tribunal. Considerable time was ent 
the precincts, nor the which the made the the Hayes certificate convince the 
county canvassers. Everything that sort may dismissed that they not maintain any such propo and Lam convinced 
consideration not within the jurisdiction the Commission, be- that they do, properly adopted the Commission. 
cause not submitted its judgment and decision, and the remarks Concede that, and follows that evidence proper case may 
apply with equal the returns made the county canvassers, prove fraud forgery the given such 
for the reason that none the case the governor the State. Credentials the kind 
ness fairness those returns, nor any into founded upon basis, regulated law, which 


the the who made 


|} dependent for its accuracy not upon the doings of the governor, 1 


| 
1 


ate No. I, a vho | upon the acts of other public agents. Whether that basis is tru 
object insist that the return the State error, does not know, and consequently the his cer 
founded false, and the offers proof point out particularly is, whatever mav its form. that appears 
the specific grounds the that basis, that the party inte rested duly elected 
the other two certificates, chietly that the officers who made the the particular question, which show that 


that the certificates are of no legal validity. title which cannot be contradicted, 

Precinct returns were duly made to the county canvassers and the | Commission, in view of the aetion of that board and of the provision 
county canvassers made due returns the state, where the State not authorized admit evidence any kind 
they still remain file, appears the certified copies the same show that their return not true rey 
the papers submitted the the two that Startling the proposition is, will 


What the objectors Certificate No. charge, when expounded examination view that 
the light the offers proof, that the State canvassers 


iW Certain persons are designated in } of the 
fully rejected the entire return from the county Manatee and parts fourth section the statute meet the 
of the respective returns from the counties of Hamilton, Jackson, and | lice of the secretary of state, to form a board of State canvassers 

Monroe; that the State board those unlawful acts the aud that board required canvass the returns the election 

the election and created the basis which Cer- meaning the county returns filed the office the secretary 

founded. and determine and declare who shall have been 

are founded upon the same county Obviously they are required canvass the county filed 
the returns from the county of Manatee, and parts of the respective | the office of the secre tary of state, and to determine who are elected 

4 returns from the counties of Hamilton, Jackson, and Monroe, which | as shown by such returns. Uf the provision stopped there, world 

were excluded from the basis which Governor Stearus issued his clear the sole duty that board would 

certificate. adopted the basis formed the State declare the result shown those but does not 

from the three other section 

All the county returns, as before remarked, are on file in flice | y are required to¢ those retort 1 1 

- of the secretary of state, and the attormey-general, who was one of } further provision is that if a such returt hit ly own, of 

the State canvassing board, denying the right the board appear false, fraudulent” that the shall 

with such under any circumstances, dissented from the acts shall certify, and not 
of the other two members of the board. Apparently lis « ict Was | tion and declaration, Unless the return shall be rorshall a 
open and frank, and he, the same day, the entire county that the board unable 
and finding that the returns when honestly counted elected determine the true vote, they have 

7 the Tilden electors, he executed Certificate No. 2, and if appears that | tarn, and they have no jurisdiction to mutilate or alter it under a 

votes for President and Vice-President. turn, they shall not include but 

None of these facts can be successtully contoverted, a thes ifact. Tt is dillicult to see why the to certil 
copies the same, together with the original view also derived from the fact 
now before the Commission, having been the order quired preserve his office all With 
the two Houses the regular course their action. her documents and papers may receive 

Few, [.presume, will deny that it is Colupetent the Commi n | Proof that anv such irregular, false, or frau n ft 

7 to take notice of the statutes of the State relating to the stier in | econnty was tiled in the office of the secretary o ' ‘ 

4 controversy without any formal proof of their | ial auth \ vy. | wanting, and nothing of the kind is s1 sted int ‘ etions tile 

Suppose that so, then there are matters the issues either nor would any argument inve 

presented which may not few hours. gation were otherwise, the case shows that all evidence 
but have yet learn that any one denies that the al- the same are among the papers transmitted the Com 
leved facts are capable of be ing proved by authentic documents in the | Beyond question the provision assumes that a county return ou 

archives the copies the record and judgment irregular, false, and fraudulent that the board will 

the court the quo warranto proceedings are also here, ready determine the true result such defective return 

b introduced, and no one, I suppose, will deny that a duly exemplified | and if so, they shall so certify and shall not include such return, but 
copy arecordand between the same parties would ad- the return tiled and preserved the the 

q missible in this ease, unless it be held that the action of the State | state. 

canvassers the certificate the governor closes the door all None the objections set any state things, nor 

vestigations and is sullicient to show that this Commission is so high | one pretend, I think, that any of the returns filed in the office ot 

» that if has no power to investigate either frand, perjury, or forgery. secretary of state come within the category of that provisio 

Extended argument show that the certificate the governor said that the presumption that the board performed 
not conclusive seems to be unnecessary, as the opening counsel sup- | its duty, the answer to that is that such a@ presumption is mere u 
porting Certificate No. 1 disclaims that proposition, and very A rg 9 | prima facie one, which may be overcome by competent proof, and that 

making imports verity, and doubtless true that change the result the election, were were not guilty 
right the holder the absence any showing what perjury, Opportunity introduce evid eis and 
ever to the contr: ary. . the proper response to the request in my judgment is, let the evidence 
Grant that, but suppose was never heard that evidence determine the issue between the parties. 
mere prima facie right could have the etfeet to exclude all opposing Candid men everywhere will agree, I think, that the board was 
testimony to show th: it the right did not exist, or that it had no other directed to inelude regular returns, and that they had no right to 
foundation than fraud and said, will vitiate exclude any one unless was irregular, false, 
everything, and maxim which has fewer exce ptions than any they would unable ascertain and determine the 
other known the common law. vote result. Those supporting the objections Certificate No. 
Evidence error suflicient prima facie propose prove that the board threw out returns which 
tion, but was never heard that such presumption were neither irregular, false, fraudulent, order change the 
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result of the election, and in my opinion they are entitled to that 
privilege the evidence competent aud tends prove the 
charge. 

the kind are explicitly made, and the main question, 
nnoder the order adopted by the Commission, is whether evidence 
prove the accusation, 


No one he re, I suppose, will 
deny that general such evidence issue between party and 
party admissible, but the argument that the case under con 
sideration neither Congress nor the Commission has jurisdiction 
try such 

votes are transmitted the President the Senate, 
and the provision the Constitution that the President the 
Senate shall, in the presence of the Senate and the House of Repre- 
sentatives, open all tue and that the votes shall then 
be counted.” 


Wide opinion prevailed, pending the passage the 


act creating the Commission, as to the meaning of that clause: one | 


side that the should counted the President 
of the Senate, and the other that it was both the right and the duty 
the two Houses inquire and determine whether the votes re- 
turned and opened the presence the two are the true 
votes given “the duly appointed the 
sion rarely ever surpassed say the became 
almost general consent. Parties and counsel seem indis- 
posed open that discussion, nor purpose that field, 
say that judgment the verdict posterity will 
that it is the duty of Congress to count the votes and to solve every 
question involved the performance that duty. 

Under the act creating the Commission the provision that where 
than one return has been received the Presi 
dent of the Senate, the same shall be opened by him in the presence 
the two and shall subinitted the deter 
Which the true and lawfulelectoral vote the 
ten objection may made such certificates, and when made, 
there more than one, the requirement that all such certilicates, 
votes, and papers, and all papers accompanying the same, together 


with the shall forthwith submitted the Commission, 


Which shall proceed to consider the same, with the same powers, if any, 


now possessed for that purpose the two acting separately 
or together. 


cluded, and the Tilden electors are not permitted give 


duties are required the Commission, follows: (1) 
they are required to consider all such certiticates, votes, and papers | 


objected to, and all papers the (2) they are 
decide votes whether any and what votes 
from such State are the votes provided by the Constitution of the 
United States, and how many and what persons were duly appointed 
electors by such State. 

that the Commission shall perform 
those duties, and the further provides that they therein 
take into view such petitions, depositions, and other papers, 
shall the Constitution and now existing law competent and 
pertinent such consideration.” 

Duties such as those required cannot be prop rly performed withont 


evidence nor without hearing the parties the express 


words the act the Commission may take into view such petitions that, the Tilden allege that the return which constitutes 


and depositions, admissible the Constitution and the existing 
laws, provided they are pertinent to the matter under consideration, 
Which shows demonstration that Congress never intended that 
the Commission should determine the questions submitted without 


evidence, any more than without giving the parties opportunity 
to be heard. 


Couclusive support to that view is also derived from the form of | 


the oath the Commissioners are required take and before 
entering upon the duties prescribed the member 
the Commission solemnly engaged that oath that would impar- 
tially examine and consider all questions submitted the Commis 
sion and true judgment give thereon, agreeably Constitution 
and the laws. 

Two thequestions submitted are follows: (1.) What votes from 
the State are the true What persons were duly appointed 
electors State? You are all sworn impartially examine 
and consider those questions and judgment give thereon, agree- 
ably the Constitution and the laws. How can you comply with 
that requirement unless you admit evidence the documentary evi- 
from the ottice the secretary state and 
copy the record and judgment the suit between these contest 
ants? 

Jurisdiction the power hear and determine, and past 
comprehension how any person accustomed legal investigation can 
read the act Congress creating the Commission and still entertain 
doubt that the Congress intended that the Commission should ex- 
amine and consider those two questions and give true judgment 
thereon agreeably the Constitution and the laws. Common ex- 
perience convince every person ordinary intelligence 
that true judgment cannot given without evidence nor without 
Tribunals justice are not expected their eyes 
evidence and decide blindly without hearing the 

parties are allowed give evidence they are not benefited 
being heard upon the merits the the terms 
the order under which they have been heard the merits are 


the merits must be decided in favor of the other party without an) 
hearing. Worse than that; the case was practically decided before 
was submitted the Commission, and must sent back 
out any one the questions presented the objections having 
examined considered the Commission. 

Congress never would have passed the law those who favored 
passage had supposed that the only duty the Commission had 
form was certify the two Honses the enumeration made the 
State board canvassers. Nor would the President the United 
States have considered his duty send special message Con 
gress commending the had supposed that the jurisd 
tion the Commission was limited mere clerical enumeration 
the votes certified and transmitted the President the Senate. 

Two branches the Government were stopped enable the mem 
bers the Commission sit and hear these cases, and now 
contended members the tribunal that the Commiss 
can neither hear evidence nor decide the questions presented the 
written objections submitted the Commission the two Houses 
beyond the mere enumeration the votes. Duties the kind are 
usually performed acounty judge upon the desk before 
referring the Others must argue such question 
they see fit, but seems that the propositio 

qnestion the wisdom Congress and involves theory which 


Cal 


| is past belief, 


Houses Congress knew full well that there were the con 


tested cases charges fraud, perjury, and forgery, and 


the returns made the State board should examined, considered 
and decided this tribunal, far the charges are involved 
objections filed the submitted the Commission 
the two Houses of Congress, 


When the Commission was organized the whole country expected 


that those charges would heard and that judgment 


given thereon, and sound discretion and regard the wor 
the act forbid the conclusion that the action 
State board rejecting the county returns from the county 
atee and parts the returns from the three other counties named 
the Commission cannot examine, consider, and decide, 
charge, alleged, involving frand, perjury, and Such ade 
and justice, and made, fear that will shock the publie sens 
and when the reaches other lands shall 
disappointed does not shock the wise and just throughout 
civilized 

Without the right introduce evidence trial any case 
mockery, and this case the refusal hear evidence the height 

Claiming title under Certiticate No. without having examined 


considered any one the objections filed that supposed 


ment of title. 

Explanations sustain that proposition are unnecessary, 
obvious that they claim title under the certiticate Governor Stearn 
founded upon the return the board State 


basis that false and frandulent and that the 


tortionsly and unlawfully exeluded from the count the votes 
county and part the votes from three other counties, for the 


press purpose changing the and defeating the 


choice of the people at the general election. 

Formal charges the kind are made the objections, 
also contained the offers proof, and the counsel 
certificate question allege that documents are hand 


prove those charges, and show that the certificate signed the 


attorney-general, which is also based npon the county returns filed in 


the oflice the state, expresses the true result 


election, the sole being that the attorney-general 
computation ineluded the from the county Manatee and the 
votes from the other three counties which were excluded by the board 
State and assertions the kind may investigated 
without and brief period. 

Contest arose thesame time between the rival candidates for gov 
ernor, consequence which suit was commenced the supreme 
court the State the relation George Drew, one the 
didates, against Samuel MeLin and others, which was decided 
the 25th day December, the holding the that 


the State canvassers had reject county return the 


votes given, except when the canvassers were unable ascertain for 
whom they were cast, for the reason specitied the fourth 
the act preseribing their duties. 

Acquiescence that decision was universal, and the Legislature, 
17th January following, passed law creating new board 
State canvassers, and directed that new canvass should made 
the county returns the election held the 7th November 
the preceding year. Agreeably that law the board was 
and they recanvassed the same returns and came the same result 
that previously reached the attorney-general the State. 

the third section the act they were required make and 
sign containing the whole number votes given the 
election and declare the result, and the further requirement that 


| 

| 


= 


COMMISSION. 


the certificate shall be recorded in the oflice of the secretary of state. 
Requirements the kind were all and the certificate was 
duly made and signed, which the basis No. executed 
the present governor the State. 

Viewed any light must admitted that 
strong Holy Writ that Certificate No. signed the attorney 
veneral, true, and that gave the true and honest result the 
made the Legislature induced that body 
come the same conclusion, and the 26th January follow 
ing the Legislature passed statute which enacted that the 
electors, the 7th November previous, were duly chosen 
aud appointed and the State and the 
such manner the Legislature thereof may direct,” the number 
which the subject the exception therein 

None of these proceedings were inte nded to choose new electors, 
but merely who were elected the antecedent general 
election, and they show beyond peradventure that the return of the 
board State canvassers was false fraudulent, and that the 
result only have been reached perjury and 

Power certainly vested appoint electors such man- 
her Legislature shall direct, and all agree that the statute 
the State required that the electors should the qualitied 
voters the State; nor controverted any one that the elec- 
tion held the 7th November, was duly notified and regu- 
larly conducted nor that the returns the local oflicers were regu- 
and due form law made the county 

Prescribed duties are performed the county 
and they are required transmit their returns the secretary 
state, and certain that the the respective cer 
not impugn the county returns, nor there any evidence 
the justify any one those returns 
question as irregular, false, or fraudulent. Tmputations of the kind 
explicitly made against the returns the State canvass- 
ers, before fully 

are appinted the State, and the State very prop- 
claimed the right inquire and ascertain who had been chosen 
the held for that Charges fraud, perjury, and 
forgery hanging over the the Legislature, 
ipproved the governor, made provision for new board, and di- 
rected the new beard the same county returns 
the office of the secretary of state, and to report the result of their 
They performed that duty, and the Legislature publie 
ratified their doings, and enacted that the electors were 
duly chosen the 7th November and that they are the 
duly appointed the State. 

Opposed this there nothing support the pretensions the 
Hayes electors, except the certificate of Governor Stearns, founded 
upon the return the old board State 

proceedings constitute the basis and they 
show that the proceedings and the were intended con 
lirm true what the certilicate the attorney-gen 
eral, and clear, they are properly admissible, 
amply for that 

Matters the sort may readily investigated very brief 
space time, every impartial person must see from the very 
ture the transactions. 

States may appoint electors manner their Legislature 
may direct, and the judiciary the State may interpret such laws, 
md the decision of the State court in sucha case must be rewarded as 
the rule decision, appears the express enactment Congress 
that State have power issue writsof quo warranto and all other 
Writs proper and necessary the complete exercise their 
tion. (State Const., art. 6, see. 2.) 

Proof the most satisfactory character exhibited the papers 
transmitted the Commission that the old board State 
ers did not complete their canvass until the December, 
and that the given the supposed Hayes electors bears 
date that appears, also, that the given the 


date, exhibited the documents printed order the Commis- 
Both sets electors met capital the State that 
day, law, for the purpose executing the functions 
electors, but the Hayes electors before they were served with 
process quo sued out from the court the second 
judicial the State the Tilden They sued 
their own behalf behalf the people the State, 
they had right under the law the State, inasmuch the 
refused institute the proper proceeding. 

Service being made, the respondents appeared and filed answer. 
Subsequently proofs were taken both sides, and the parties having 
been fully heard, the court, the January following, eutered 
deeree favor the relators. 

that decree the court adjudged: (1) That the 
Were not, nor was any one them, chosen, appointed 
(2) That they were not, the said 6th December, 
any other time, entitled assume exercise any the powers and 
functions such they were upon the 


and date mere usurpers, and that all and singular their acts and 
such were and are illegal and void. (4) That the Tilden 
electors all and singular were said election duly elected, 
and appointed electors the State, and were the said 6th 
December entitled to be declared elected, chosen, and ippointed as 
such electors and to have and receive certificates to that effect. and 
all times since exercise and perform all the powers 
and duties such electors. 

Prior to the rendering of the decree in this case the new board of 
State canvassers had made their report, and on the following day the 
Legislature passed the act declare and establish the appointment 
of electors, by which it is enacted that the Tilden electors were, on 
the 7th November previous, duly chosen and appointed such, 
with all the powers incident such oftices. 

Repeated admissions have been made during the that 
State may determine what persons the voters have chosen 
and appointed electors President and Vice-President, but the 
proposition advanced that the determination must made before 
the electors meet and cast their votes, and that cannot made 
any subsequent time. Antecedent investigation could not made 
in this case before the electors voted, for the reason that the old board 
State canvassers did not make their return until the day when 
the votes were cast, nor were the Haves electors furnished with the 
certificate the governor until that that could done 
the way investigation before that time was done, appears 
the certificate the attorney-general, which was also given the 
Tilden electors on the same 6th of December. Withont a moment's 
delay the Tilden electors sued out a writ of quo warranto against the 
usurpers, and by extreme diligence caused it to be served on them 
one hour before they cast their votes. 

Weighed the light these suggestions, the proposition 


mockery You may investigate before the votes 


when impossible for want time, but you shall not after that 
you would then have opportunity ascertain the 

Canvassers may, they see tit, keep back their report until 
appointed for the electors meet, and they so, the efleet the 
proposition is that there can be no investigation, no matter how enor 
mous the fraud has Forgery and fraud ought not 
posed; but if the proposition submitted is correct, if necessarily fol 
lows that the State powerless protect itself from the 
such 

Whatever could done every branch the State government 
establish the truth was done, and now decided that 
ettorts are fruitless, the effect must be to offer impunity in the future 
toall scheming who may tamper with subordinate returns 
order change the result election. 

Opposing candidates governor the State were the field 
the same election, and appears that the board State canvassers 
threw out the county returns elect the incumbent 
gave the the Hayes electors. opponent, the present 
governor, [| Drew,] brought mandamus against the members of the 
canvassing board, praying that they may decreed correct 
was served and the respondents appeared tiled 
Both sides took proofs and the parties went trial. 

Authority issue mandamus vested all the courts the State 
The proceeding this case was the supreme court, and that court 
decreed that all that the State board canvassers can 
case under the statute creating it must be based upon the returns ; 
that everything they are authorized limited what sane 
tioned the authentic and true before that 
shown the returns from the several counties correct; that 
they have no general power to Issue subpcenas, purties, to 
compel the attendance witnesses, grant atrial 
any act but determine and declare who has been shown 


(State rel. George 
R.) 

Special reference that ease tothe return from the county 
of Manatee and to those from the three counties of Tbamilton, Jael 


and Monroe, that opinion appears that the answer 
Tilden electors and signed the attorney-general bears the same 


that there was such irregularity and fraud the the 


tion that the board could not ascertain the true 
that defense the court say that— 

The facts stated in the answer present a judicial question beyond t power ane 
jurisdiction of the board, that a return of votes cast im a " ‘ i ‘ 
election, duly signed by the proper officers and regular it t e *# * ima 
which the State officers must count, as it is neither irre ir, tal nor Lraucdule 


within the meaning of the statute. 


Comment also made the same opinion upon the the 
State board respect the other three counties, and the 
the effect that the return and due form, the que 
tion whether the irregularities shown have existed the election 
are suflicient reject the same question law not within the 
power the board determine, that what fraud 
fraud inspectors can vitiate election, Both are judicial ques 
tions beyond the power the board determine. 

Unless it be denied that the construction of a State statute given 
the supreme court the State 


the rule of decision, 


| 
} 
a 
4 
4 


would seem follow that the board Stat 
their jurisdiction, and if 
and void. 

years before that, the supreme court the 
the object the 
ber of votes cast and who had received the h 

» that the of the majority of the vot« 
respect hat the facts stated the 


that returns made had not been included 
hoard of State canvas 
duties are sterial, beyond that 


aw to m 
the purpose, and may adjourn trom 
hed 


il returns are re 
they complete the canvass, 
reeeived before the 


to include hin the 


before 


if Canvass Was ¢ 


canvass and cert 


fuse they may be « 


all must concede that their acts null 


vers ha not performed their duty, that their 
genuine authentic 
i 


day day until their duties are 


COMMISSION. 


& Canvassers exceeded 


Adopt d—vye« as =, nays 7. 


ABBOTT moved the following 


, Ordered, That in the case of Florida the ¢ 
State decided that ing the eligibility Frederick 


m will rece 
- Humphreys, one of the pe 


ymmissic idence relat 


red in Cy 


ive eV 


rsvus hal 


ighest number of votes, 
might ascertai ined 

relator 
the canvass, 


Adopted—yeas nays 
Notice was given counsel the result, 
was ready proceed with the Witnesses were examined 
both sides spect the eligibility Frederick Humphreys 
elector, and their stimony fully reported the record the 
papers | proceeding. The testimony being closed, counsel were heard uy. 
returns the merits under the third rule the Commission, and 
day for the the argument the spectators retired and the 
mission went into consultation with closed doors. Discussion ensn 
ich would have been During the discussion the eligibility Frederick 


ommenced, it is their Mr. Justice CLIFFORD stated his conclusions on the matte ry, as t 
and they re- 


complete 


and that the Commiss 
were correct, 


then the 
that the 


eived by them at any 


lawfully 


or can 
the canvass of all the returns received, and to certify the result ac- pointed as such, who holds an oflice of trust or protit under the Unit: 
opportunity investigate such charges ought under the United 
mitted some time, not possible accomplish that ob- That Frederick Humphreys was legally appointed 
et before the day appointed for the meeting of the electors, justice oftice. , P 
time, for it would be too vreat 


po tponed 
ear to the 


forever because 
rnated for 


the performa 


ce 


impossible institute and close the serut 
ries nynilt have actually enjoyed the stolen pr 
the complaining (Queen vs. Vestryn 


ided by the exc 


Waist 


{it 


LO81, whichs 
rf Dregne to make the inve 


time prescribed by 


the same has passed. (2) That if the public « 
the performance of such aduty has in the mea 


obey the coms 
to the 
hed power of the 
ferior jurisdtetions 
Die proce 
earhest possible moment, 


trued with reference known, acknowl 
proper court to supe 
every 


in the quo warranto 


i] 
estat 
t] itie 


service ol 


triumph for injustice hold that 


heqner ch: 
(1) 
statute for the 
n time quitted his otiice 


wands of the court, (3) That all statutes are 


and itis noteven sug 


age Was committed so 5 

nee of the d ity that it 
inv before the accesso- 


belonged 


That had performed official after the date the 
respondence between him and the judge the circuit court, his 


would have been legal. 


ivileve w 


the judge, retain the 
anew appointment, 


subsequently decided, with the 
might have done wit! 


his letter the judge had 


upport tl 


because 
propositl ym 


it the court 
publie olicer, 
pertormance of 
Hlieer to whom belongs 


inasmuch evidene 


nt re 


that the never did perform any act, 
the eleetion was held. 
Other members the Commission the whole ease 
the papers submitied the Commission the President 
Sonate, Mr. Justice believing that would 
and useless, took further part the 
Commissioner moved order the effect that the 


uty by 


uty of the 


stiecessor to 
to be con 
edged, reeownized, and 
rintend 
nal. 


suit was made 
vested that any ereater 


and ce 


at. the 
at the 


diligence could have been employed in bringing the litigation to a | in Certificate No. 2 are the votes provided for by the Constitutio 
investigation was made the new board State Rejected—veas 
the statute declaring that the When that result was Commissioner GARFIELD moved 
Vilden electors were duly chosen and appointed the next clay porirs that the Haves electors were duly ; ypointed and that the votes ea 
decree was red the quo ither the public them the votes provided for the Constitution; also, 
the have any power defeat the Mr. Justice BRADLEY, and Mr. Justice 
perjury, and forgery if the measures adopted for that purpose in this Ler be appointed a eomrmittee to dratt a report of the action of 1 
these reasons the opinion that the evidence 
should be admitted and that the other side 
vive evidence in reply. 
Debate being closed the Commission adopte 
moved Justice MILLER: 
5 Ord 1, That no evidenee will be received or cons 
mwa t bmitiettothe joint convention of the 
dent ot the Semat ithe ditlerent certiticates, excep 
C. Humphreys eof the electors. 


should permitted 


None the subsequent proceedings the case need 
they are given full the CONGRESSIONAL 
Like submissions were made the Commission the 
following order, Louisiana, Oregon, and Carolina, the proceedings 
cases are also published the same record, but Mr. Justice 
did not participate those having become thot 
oughly that nothing could say would any 
benetit. 


d the 


idered by the Commission 
two Houses by the l’resi 
such as relates to the eli 


— 


4 


4 
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3 
received by them as 3 
a 
duty 
7 
i 
ou 
the 
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1, Oliver P. | 
Morton, Thomas Bayard, and Frederick Repre- 
and Eppa Hunton. 
appointment said Commission Associate Justice Joseph 
Bradley the Associate Justices the Supreme Court 
above named, was presented and read, follows: 
I 
ro the Hon. Josren P. EY 
Associate Just Supren the United Stati not 
Pursnent to the provisions of the second section of the tof Co entitled ak 
\n act to provide t ulate the counting of votes l lest i Vi ( 
President, and the decision of questions arisin reon, { n | ) 
M 1, A.D. 1877,” approv 29, 187 e under 0 ( 
Supreme Court of the | es, 28 Ltot t ‘ and | ye] 1 | 
circuits, respectively y selected you to be au the Co 
ion constituted by said act. oa 
AMI RAY pert ti objec 
STi H ) ! ‘ \ 
V. STRONG | 
WASHINGTON, January 30, 1877 | . 
The following is a copy of the certifieate ent of , T 
the Senators above named members the 
IN 7 I Us s 
7 
The Senate proceeded, in comp lian e with its order of this day, tot 
ent by rira voce vote of tive Senators to be members of the Com ' . 
in the act entitled “An act to provide for and requlate the cou rf fo 
President and V President, and the decision of questions ari R 
t term commencing j ary 29, 1 
On taking and counting the vetes, it ap ving were i 
duly and unanimously chosen member lissi I Mi 
George F. Edmunds, Mr. Oliver P. Mi 
All . Thurman, Mr. Thomas F. Bay } rhe ( 
> tats ] } 4 | Qi mot of Mr. ¢ 
FortTy-FOURTH CONGRESS, SECOND SEss tati 1thr ¢ 
January 30, 177 On motion of Mr. Commi 
The House of Ri presentatives by a vira vote a d Mr. Henry B. Payne: were airect ito report rules te 
of Ohio; Mr. Eppa Uunton, of Virgii Mr. Josiah G M Commissien. 
Mr. Geor » Hoar, of Massachusett and Mr. James irtield, of On motionof Mr. Con it 
bers of the Commission on the part of House of pr 
in the act approved January 29, 1877, entitled “‘An act to le for and i lon adjourned U i to-morro 
the counting of votes for President and Vice-President lecision jes 
tions arising thereon, for the term commencing March 4, A 1877 | 
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vide for and the counting votes for President and The Senate 
President, and the decision question arising And 


the United States Supreme Court Room at tl aa ’ . 

Present: Justice Nathan Clitford, associate justi 
first Justice Samuel Miller, associate justice, assigned 


assigned to the 
sioner EDMUNI 


the eighth Stephen Field, associate justice, Mr. Con 
the ninth cireuit; Justice Strong, associate justice, 
OWS: 


the third cirenit: Justice Joseph Bradley, 
justice; Senators George Edmunds, Allen 


28 ( ) - ADAMS, Clerk 
OF REPRESENTATIVES. Attest: EO. M. ADA 


Associate Justice CLIFFORD having made oath required the Commission met 
said act before the clerk the Supreme Court the United States, the following 


and having been with the Secretary 
other members the Commission severally took 
fore Mr. Justice CLIFFORD the oath required by the Mai \ iam HH. Rearder 


CLIFFORD, (other members of the Commission b D. i. Maury 
The doors were then opened 

motion Mr. Commissioner THURMAN, sion publi 

Resolved, That committee six Commissioners, conaisting twoof yesterday was 
preme Court, two of the Senate, and two of the House of Representatives, be ay A communication from. the 
pointed to consider and propose such rules of proceed ny and office: sf lemplo 3 | sion, was presented by Mr. Gorl 
as may be proper for the Commission, the committee to be appointed by the Pre ; 7 ; 
dent. 

The President appointed the following said Com- 

motion Mr. Commissioner HOAR, 

Ordered, That the President appoint a temporory clerk until the committee | oral votes of the State of I } 
named above report. presence thet 

The President appointed James MeKenney such clerk. the ret 


motion Mr. Commissioner HOAR, 


Ordered, That the proceedings of the Commi 
considered contidential, except as to the tact of 


q 
a! iv L\ 
7 of the members o ie Co 
>was directed to ther Wi 
p. m. 
was presented Mr. Com- 
) 
BRADLEY, the rules reported 
ell r amende l, WETe ai aes 
ta t 
Il. 
Ill 
VI 
i II 
] they 
7 
i ‘ 
the President was 
hers LDMUNDS a PAYNE, to 
5 regulate the order of | i of the 
er FRELINGHUYSEN, the Commi 
at two o'clock Tu. 
Taliaferro. 
id the Commission ¢ tinted t 
7 d, corrected, and approved. 
a wo House of Conevess, in joint ses 
un, Secretary the Senate, and réad 
LL OF THE House or Rerrr ‘ 
port t ireturn or certificate of elect 
‘ 1! om 
object thereto having b 
paper nd also the object 1 
> ssion, until otherwise directed, be r. W. FERRY 
organization. Pre tof the Senate. 
a 
q 
q 


( i tar ‘ eort te of 
reply interrogatory the President, who would ap- 
the objectors, response was made that Senators Conover, 
t Sherman, and presentatives iry, Kasson, Wood- 
| nd Dunnell ere the objectors to Certificate No. 2: and that 
m™ Jones and tives Thompson, Jk nks, 
l,were the And inreply toan 
itory of the v appear as counsel, 
No. 1: and that Messrs. Evarts, Ste ivhton, eager and Shella- 
of the Co | ed ock a. m., to 
The room being cleared, and doors closed, the Commission resumed 
t ‘ ‘ W. Ja 4 
\ Poh mot 1of Mr. Commi HOAR, it was 
a by the « eo ove til the 
‘ ‘ i i 
‘ Phat the obje sto certi ites in the Florida case be heard as one 
‘ to cach set of electors, and be argued t 


motion Mr. Commissioner EDMUNDS, the Seeretary was di- 
nted on s ps the names of the mem 


bers of the Couimiission, alphabetical order, to be used in taking 


i 


And motion Mr. Commissioner HOAR, the Secretary was di- 
rected to have such laws printed for the use of the Coniumission as 
may be directed by the 

And onmotion of Mr. Commissioner MORTON, the above motion was 
include the election laws the States Florida, 
Louisiana, Oregon, and South Carolina. 

And on motion of Mr. Commissioner STRONG, (at four o’clock and 


WASHINGTON, C., February 


The Commission met ten o’clock and thirty minutes pur- 
nt to adpournment 

Journal of yesterday was read and approved. 


the objectors as to the time allowed for argument hy the rules of the 
(Cor ion, andthe argument on behalf of the objectors to Certiticate 
No. was proceeded with Representative Field, New York, aud 


the ie was concluded by Representative Tucker, of Virginia. 
Representative Kasson, asked leave until to- 
morrow, to allow « pportunity to prepare argurie ut, before proceeding 
And the question, sul Commission, was 
cided in the negative, 
And Mr. Commissioner MILLER that granted, 
took a recess until three o'clock p. m. 


On re-assembling Representative Kasson, of Towa, pro eeded with 
the argument behalf the No. and the 
ime was concluded by Represe htative MeCr iry, ot lowa. 
reply the interrogatories the 
President respecting the preset ntation of evidence before proceeding 


of Mt Commissioner EDMUNDS, (at five loe k 


the until half past ten to-morrow. 
WASHINGTON, C., February 
Comm mmet ten o’clock and thirty minutes m., pur- 
int adjournment, all the members being present. 


yesterday was read and 
The Commission having under consideration the matter of thee 
oral vote of the State of Florida, and after remark s in regard 


and what evidence would considered the Commis- 


side to discuss the 


ELECTORAL COMMISSION, 


Ordered, Th at cour sel be now heard for two hours on each side npon the « 
of the matters laid before the wo Houses by the President of the Senat« 
the otfer of testimony made by Mi O Conor and ol jected to by Mr. Evarts 
The question being the adoption the substitute, 
It was decided in the me vative. 
And the question recurring the adoption the motion offer 
Mr. Commissioner MILLER, 

was determined the aflirmative. 

request Mr. Evarts, counsel, was ordered that ther 
allowed each side one additional hour for argument. 

The PRESIDENT proceeded counsel that 
would first be heard from counsel in opposition to Certificate No. 1. 


| continue in that manner until conclusion of argument. 


Mr. Commissioner MILLE submitted the following: 


1 evi ce Vv ‘ ‘ommission that was not submit 
vol 4e8 I o if so, what evidence can 
red © quest what is evidence now before the 
‘ i 


And twelve o’clock noon, was ordered that the 
take recess for half hour. 

On re-assembling, 

motion Mr. Commissioner STRONG, was ordered 
the question the admission evidence, the argument opened 
two and concluded one counsel each side. 

And argument counsel opposition No. was 


ceeded with Mr. Merrick, and Black. 


On leave, Mr. Merrick, of counsel, pre sented brief of case pend 1 


before the Commission prepared Mr. Green, counsel; whi 


was received and 
And argument counsel opposition Certificate was pro 
ceeded with Mr. Mathews and Mr. Stoughton, until 


three o’clock and thirty-seven 
Andon motion Mr. Commissioner STRONG, (at three and 
forty minutes the Commission adjourned until eleven 
Monday, the instant 


WASHINGTON, D. C., February 5, 1877 

The Commission met eleven pursuant adjourn- 

Journal of Saturday was read and approved. 

And matter pending before the Commission, whether any and 
what evidenee would be considered, the arguinent began on Sat 
day, the instant, was concluded Mr. Evarts, counsel, 
position to Certificate No. 2, and by Mr. O’Conor, of counsel, in oppos 

tion to Certilicate No. 1. 

two o’clock and thirty minutes the President 
that the sitting the was now adjourned. 

And motion Mr. Commissioner EDMUNDS, recess 
taken for three-qui uters of an hour 

The recess having expired, the re-assembled, with closed 
doors, for deliberation whether any and what evidence would 
considered the matter the electoral vote the State 

After remarks, 

motion Mr. Commissioner EDMUNDS, 

Ordered, That when the Commission adjourn it be until to-morrow (Tuesday 


twelve o'clock noon, 


motion Mr. Commissioner THU MAN, 


Ordered, That the publie session the Commission adjourned until Wed 
d iy, (the 7th instant,) at leven o'clock a. in, 


And motion Mr. Commissioner (at three and 
forty-live minutes the Commission adjourned, 


Commission twelve o’clock noon, pursuant adjourn- 
ment, all the members being present. 

Journal yesterday was read and approved, and the Commission 
resumed its deliberation the matter the electoral vote 
State Florida. 

After debate, 

motion Mr. Commissioner BRADLEY, (at three 
the Commission took recess half hour. 

re-assembling, the Commission resumed its session. 

Atter debate, 

Mr. Commissioner STRONG, (at seven o’clock and forty minutes 
moved that the vote the question now pending taken 
hour not later than three to-morrow the question 
being submitted the President, was decide the aflirmative. 

motion Commissioner GARFIELD, 

Ordered, That when the Commission adjourn it be until ten o'clock a. m. to-mor 
row. 

And, motion Mr. Commissioner PAYNE, (at seven o’clock and 
minutes m.,) the Commission 


WASHINGTON, 
The Commission met m., pursuant adjournment 
all the members being present. 
Journal yesterday was read and 
The PRESIDENT stated that, the Sth instant, order had been 
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motion Mr. Commissioner PAYNE, 
| 
| 
Votes 
| 
| 
q 
it mer ent 
| 
| | 


q 


q 


ELECTORAL 


} 


requiring open session the Commission eleven 
to-day. 


.m dated eus 
tant, requiring an sion, t oo lt stotu ) rto 
( Ssion at once adj Sa fora 4 i pers ds, & is ‘ 
After debate, 
The hour of eleven o’clock a. m. hay rived, and the doors be- | Fhe PRESIDENT infor ITTISE l 
r considered as open, as provid do by Rule ill « t! Rules of ( 
motion Mr. Commissioner MORTON, Whole case now pending that 
Ordered, That the public session the Commission adjourned until formerly, 
o clock a. mn. to-morrow | Opposit on to Certi No. 1, to be ry l ( 
And the Commission resumed its session for deliberation, with Certificates Nos. and and continue 
closed doors. allowed fol exp 
After further debate, Mr. Merrick, that 
hour three o’clock having arrived, being the time designated allowed Rule granted cou 
y iding should be submitted, | in the al itive 
Mr. Commissioner MILLER offered the following | And arg ent ding 
Ordered, That no evidence will be received or considered by t Cor erally by the 1 5 , el: Mr. Toad 
which was not submitted to the joint convention of e two Houses by 1 PpPosil to ¢ M I, 1Mr.s ib 
the Senate with the different certiticates, except such relates the eli- Opposition ites 
y of F.C. Humphries, one of the electors eh ded by Mr. Met 
question being its adoption, The PRESIDENT (at 
the ited that the pub mof the 
Those who voted the negative are: Messrs. Abbott, Bayard, was decided 
Ordered, That the Florida, this Commission will receive lence Those who are: 
lating to the eligibility of Frederick C. Humphries, one of the persons named in Bradley, Clitford. | iH on. Pa ind ‘J 
Certificate No. 1, as elector. 
| who voted t t M 
question being its adoption, huysen, Gartield, Hoar, Miller, Morton, and 
Those who voted the are: Messrs. Abbott, Bayard, 
Bradley, Clifford, Field, Hunton, Payne, and Thurman. 
Those who voted the negative are: Messrs. Edmunds, 
huysen, Garfield, Hoar, Miller, Morton, and Strong. 
So the order was agreed to. of 
Ord 1, That the procedings of to-day's session, as entered Tournal. b 7, That the C 
read by the Secretary at the public session of the Commission to-morrow. And t te o'eloc! | ite tl 
Ordered, That the Secretary of the Commission is hereby directed to furnish im | eae vids J 
mediately to counsel on both ‘side copies of the orders made to-day lt otit After debate 
cved with the case now before them. | thirtv-seven minutes he Comn mtook a 
And motion Mr. Commissioner MILLER, (at three o’clock and recess the 
forty-five minutes, m.,) the Cominission deliberation 
Afte further deb 
The Commission met eleven all the members be- 
ing present. Mr. Commiss EDMUNDS moved 
Journal yesterday was read and approved. Ordered, That 
The PRESIDENT stated that the matter pending, relating once and 
electoral vote the State Florida, the Commission would The question, 
directed the orders adopted its session yesterday. After debate, 


Ordered, Vhat the marshal be directed to admit to the sessionof the Commission | 


such witnesses as may be designated by counsel. | on the 


The PRESIDENT stated that unless objection was made, the Secre- 
tary the Commission would administer oath witnesses; and there 
being objection, was ordered. 

the State Florida, 

Mr. Green, counsel, called witnesses George Raney and 


James Yonge, Florida. Tot 


And after the examination said witnesses, 

Counsel submitted evidence certified copy order United 
States circuit court, northern district bearing date 
ber 1372, appointing Frederick Humphries shipping 
sioner for the port Pensacola, Florida. 


witness. And after the examination said witness, 
Counsel submitted asevidence acceptance the resignation 
shipping commissioner for the port Pensacola, 


Florida, bearing date October and signed Woods, 
United States circuit judge. 
Also, 
Letter dated Newark, Ohio, October addressed Major 
Humphries, Pensacola, Florida, and signed Woods, in- 
closing acceptance the resignation said Humphries ship- 


ping commissioner for the port Pensacola, Florida 
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or tl (L for by the Constitution of the United Stat 
Db it Wa 1 I uw first above written 


being the adoption the report the 
ailirmative, 


s decided in the 


Frelinghuy 

Those who voted the negative are: Messrs. Abbott, Bayard, Clit- 
ford, Field, Hunton, Payne, and Thurman. 

the report the committee was adopted 

And the decision and report was thereupon signed the members 
agrecing therein, follows: 


who the affirmative are: Messrs. Bradley, Edmunds 
sen, Hoar, Miller, Morton, and Strong. 


SAM. F. MILLER, 

W. STRONG, 

JOSEPH P. BRADLEY 

GEO. F. EDMUNDS, 

Oo. P. MORTON, 

FREDK T. FRELINGHUYSEN 
JAMES A. GARFIELD, 
GEORGE F. HOAR, 


Commissioner 
oner EDMUNDS offered the 


President 


transmit a letter tothe President of the Sen: 
Ww N, D. C., February 9, 1277 
ission to inform the Senate that it has 
matters submitted to it, under the act of Congress 
tes from the State of Florida 
mit to you the said de« 
read at the meeting of t 
cates and papers sent to the ¢ 


ASHINGT 
m directed by the Electoral Comi 
ed and decided upon the 
wit by direction of sa 
writi 


ision 
to be 


rto said 


sion by th ident of u enate are herewith returned, 
The lion. MAS W. 
President the Senate 
And that he deliver to him therewith the written decision of the Commissior 
lay made, and all the cer ites, papers, and objections in the case of Florida 


The question being its 
was determined the affirmative 
And the letter was accordingly 
NATiIAN CLIFFORD 
President of the Commission 
sssioner EDMUNDS offered the 


Ordered, That the president of the C sion transmit to the Speaker of 
li e of Representative letterin the following words: 
WASHINGTON, D.C., February 9, 1°77 
S Tam directed by the Electoral C« on toinform the House of 


ntatives that it has considered and decided upon the matters sabmitt 
n th tof Congress concerning the same, touching the electoral votes { 
he State of Flori ind has transmitted said decision to the President of the 


Senate, to be read at the meeting > two Ilouses, accordiny to said act. 


RANDALL 


The Hon. SamueL J. 
of Representatives 


S; iker of II 
The question being its adoption, 


And the ] 


Las follows: 
NATHAN CLIFFORD, 
President of the Commission 
On motion of Mr. Commissioner ABBOTT, 


: t} on of secrecy imposed on the proceedings had to-day 
ered in the Journal, be removed. 


motion Mr. Commissioner BRADLEY, 
Ordered, I 


levter Was accoralugiy signec 


Ordered, That 


injunet 


as ent 


morrow, t 10th instant, 
And motion Mr. Commissioner EDMUNDS, (at eight o’clock 
and minutes the Commission adjourned. 


WASHINGTON, February 10, 1877. 

The Commission met, with closed doors, (at three o’clock 
pursuant adjournment. 

Present: The President, Commissioners Field, Strong, Bradley, 
Edmunds, Morton, Frelinghuysen, Gartield, Hunton, and Hoar. 

The Journal yesterday was read and approved. 

motion Mr. Commissioner HOAR, 

Ordercad, That the President of the Commission be directed to inspect the Jour 
nal of cach day's proceedings. 

And motion Mr. Commissioner EDMUNDS, 
and thirty minutes,) the Commission adjourned meet open ses- 
sion half past two o’clock m., Monday, the 12th instant. 


WASHINGTON, February 12, 1877. 
The Commission met (at two o’clock and thirty minutes pur- 
adjournment. 
Present: The President the Commission, Commissioners Bradley, 
Edmunds, Field, Garfield, Morton, Bayard, Hunton, 
Abbott, Hoar, Miller, Payne, and Strong. 
motion Mr. HOAR, (at two o’clock and fifty- 
minutes) the Commission took recess until four 
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After recess, 
Journal Saturday was read and approved. 


A communication from the two Houses of Congress, in joint sessior 
presented Mr. Gorham, Secretary the Senate, and read 
follow 
HALL ik Hovset or R = 
Februa l 
the] lent of the Con 
Mi one return or paper purporting to be a return or cert 
\ the State of Louisiana having been 1 edand t 
of the two Houses of Congress, and rea ind objec ( 


thereto, are herewith 
n, as provided by law. 


motion Mr. Commissioner FIELD, 


Ordered, That the certificates, with accompanyil papers, and 


reto, in the matter of the alecroral vote of th 


Mr. Representative responded that Senator MeDonald and 
Representative Jenks would appear the objectors 
certificates numbered one and three. 

And Mr. Evarts responded that Howe and 


Harlburt would appear on behalf of the objectors to certiticate number 


two. 

Mr. Commissioner MORTON moved that the Commission adjourn 
until ten o’clock a. m. to-morrow. 

And Mr. Commissioner FIELD moved strike “ten” and insert 


question being the latter motion, division was called 
4 


And division there were ayes noes not counted. 

the motion Mr, Commissioner was agreed to; and (at 
four and forty-seven minutes the Commission adjourned 
until eleven o’clock to-morrow. 


The Commission met eleven pursuant adjourn 
ment, all the members being present. 
the matterof the electoral vote the State Louisiana, argu 
ment behalf the objectors Certiticates Nos. and pro- 


ceeded with Senator and upou his concluding (having 


upied more than one hour, ) 


motionof Mr. Commissioner ABBOTT, Mr. Representative Jenks 


was allowed one hour forargument. eoncluding same,argument 
Representative Hurlbut, and concluded Senator 

reply interrogetory the President, the following ap- 


peared counsel: Messrs. and Campbell, op- 


position Nos. and Messrs. Evarts, Stoughton, 
and Shellabarger, opposition No. 

request counsel, Mr. Campbell, that six hours allowed 
each side for 

Mr. Commissioner ABBOTT moved that the time allowed for argu 
ment extended six hours each side. 

Mr. Commissioner GARFIELD moved strike out and in- 
serting “four and 

Mr. Commissioner EDMUNDS moved that the Commission take 
recess for three-quarters hour. 

The question being the latter motion, 

was decided the aflirmative, 


Clifford, Edmunds, Frelinghuysen, Garfield, Hoar, Miller, Morton 
Strong, and Thurman. 

Those who voted the negative are: Messrs. Abboit, Field, 
and Payne. 

the motion wesagreed to; Commission (at three 
and forty-five minutes p.m.) took until four o’clock and thirty 

The recess having expired, 

The PRESIDENT stated the Commission had, onconsultation, de- 
cided allow four hours and half each side for argument, and 
that the session to-day would continue until nine 
and, 

motion Mr. Commissioner STRONG, the recess was extended 
until 

After recess, 


Those who voted the aflirmative are: Messrs. Bayard, Bradley 


The argument counsel opposition Certificates Nos. and 


was proceeded with Mr. Carpenter, who six and twenty 


same until to-morrow. 

The PRESIDENT submitted the question, “Shail the proceedings 
suspended 

Pending which, 

Mr. Commissioner ABBOTT moved that the Commission adjourn 
until ten o’clock to-morrow. 

Mr. Commissioner EDMUNDS desired the yeas and nays. 

The question being the latter motion, 
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Clifford, Field, Payne, and 
Those who voted in the negative ar Messrs. Bradley, Ed 
Frelinghuysen, Hoar, Miller, Morton, and Strong 
So the motion is not agreed to 
| The question being on the substitute offered by Mr. Commi el 
EDMUNDs, 
and nays were 
It was decided in the negative, 

Those who voted the affirmative are: Edmunds, 

Hoar, and Miller. 
who the negative are: Messrs. Abbott, Bayard, Brad 
} ley, Clifford, Field, Gartield, Eh on, Morton, Payne, Strong, and 
Thurman. 
| So the substitute snot agreed to. 
And the question the motion 
STRONG, 
It was determined in th i riiati 
| On motion of M I s r BRADLEY 
beyond the ty 3 deducted from t 


motion 


Ordered, That « 
of the State of Flor 


And,on motion of Mr. Commissioner EDMUNDS, (at twelve 
and thirty-two minutes) the Commis 


hour. 
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Mr. Stoughton, of counsel in Opposition to 3 


mad forty-five minutes. 


Mr. Commissioner 


until ten 
minutes, without concluding, asked excused from continuing 
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( M \ ) Bradley 
‘ ad Stro 
Ik , Miller, Morton, and Thurt 
r THURMAN moved t he rh 
Kk and fifteen m ites am. to-morro | 
pti 
deter ed the aflirmative 
) | iflirma eare: Me s. Abbott, Bavard, 


was decided the affirmative. 
Commissioner HOAR, 
Ordered, Secretary notify counsel present four o'clock and 
een minutes p.m. to-morrow to proceed under the direction of the Commiss 


Com 
ittend the 
The question being 


sessions the 


LISS1LO noe 


to secre 
on its adoption, 
The yeas and nays were 


was determined the negative, 


Field, Hunton, and Payne. 


Those who voted the negative Messrs. Bradley, Clifford, 


‘ are: 
who voted the are: Mess Freling- Edmunds, Frelinghuysen, Gartield, Hoar, Miller, Strong, and 
‘ Hoar, M Morton. and Siro | 
tes the And, motion Mr. Commissioner PAYNE, (at five 
i 
ten and fifteen minutes pur- The Commission met, with closed doors, ten m., 
embers present suant adjournment, all the members being 
read and approved. yesterday was read and 
twe minute the question the And the Commission proceeded its deliberation the 
the State Louisiana. 
! of counsel, proceeded to continue the argument in op- } After debate, 
to Cert ite No. d concluded same at one o’clock and The time allowed for debate having expired, 
Mr. Commissioner HOAR, offered the following: 
‘ ! Mr. ¢ ner THURMAN, (at one o’clock and | Ordered, That the evidence offered be not received. 
the until one and Commissioner ABBOTT offered the following substitute 
( | for the proposed order: 
anes ' , tee | Aved, That evidence will be received to show that so much of the act of Lo 
PRESIDENT la ve the Commi ssion the following |i establishing a retarning board for that State is unconstituti 1 ane 
> ‘ | : f said returning board are void 
I ; ATI UNITED ATES | The question being on the adoption of the substitute, 
have i occupy Senha { ~ 
GEO. ‘Those who voted the affirmative are: Messrs. Abbott, Bayard, 
is ordered t t tl I lution lie on the table for the present. | . pon rd, Field, Hunton, I BIRO, and Phurman. > ) 7 
Welock and titty minutes,) Mr, ¢ ampbell, of counsel, pro 
opposition Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 
same four and twenty-one minutes. Also the following 
of Mr. Commissioner EDMUNDS. at four o’clock and solved, That evidence will be received to show that the returning board of 
Louisiana at the time of canvassing and compiling the vote of that State at the la 
‘ | election in that State was not legally constituted under the law establishing it 
( 1 adjourned. | this, that it was composed of four persons all of one political party, instead of | 
: | persons of different political parties, as required by the law establishing 1 
EDMUNDS that the take The question being the adoption the substitute, 
{ litte minutes It was decided in the negative, 
Clifford, Field, Hunton, Payne, and 
who voted the negative are: Messrs. Bradley, Edmunds, 
Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 
FIELD moved that the Commission adjourn the following 
apne Resolved, That the Cor m will receive testimony on the subject of t! 5 
frauds alle ced in the specitications of the counsel for the objectors to Certificates 
Messrs. Abbott, Bayard, who voted the aflirmative are: Messrs. Abbott, Bayard, 
\ nt negative SSTS iffor dimmu s, | > 
And Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 
| Also, the following as a substitute : 
r WOAR moved that the vote onthe question of the | Jar é 
Resolved, That testimony tending to show that the so-called returning board of 
ematter pending be taken gt four | Louisiana had no jurisdiction to canvass the votes for electors of President a ; 
Vice-President is adimissibl 
SIX ¢ na thirty minutes, NA 
seven who voted the are: Messrs. Abbott, Bayard, 
HUNTON moved that when the Commission ad- who voted the negative are: Messrs. Bradley, 
ntil ten and that the vote Garfield, Hoar, Miller, Morton, and Strong. 
‘ ] ) of testimony, in the matter pending lso, the following as a substitute: 
‘ ck po Resolved, That evide ulmissible that the statements and afliday purport 
ri F ing to have been mick forwarded to said returning board in pursuance of t 4 
ns of seetion 2 he election law of 1872, alleging riot, tumult, intimi 
rot the motion of tien, and violence, ator near certain polls and in certain parishes, were falsely 1 
HiUN ricated and torged by certain disreputable persons under the direction and wit 
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knowledge of said returning board, and that said returning board, kr ng 1) remar] which 1] 
} And attier rema s, du r Lich counsel. bv Mr. I 
statements and athdavits to be false and forged and that none of said state- thet 
ts or allidavits were mae in the manner or form or within the time 1 red phone ie SEU ul ert or arg Wits 
did knowingly, willtully, and fraudulent!y fail and s6 to ca Iss 0 Phe motion of M ls S810 r PAYNE Ww 
more than 10,000 lawfully cast, shown the statements Mr. Commissioner MORTON moved 
s of the commissioners of election. ited. to prepare ( 
he que stion being on the adoption of the substitute, pending, and that the ¢ umiission take a recess for « 
It was decided in the negative, After remarks, 
The moti was Withdraw 


}minutes,) the doors were closed, and the 


Those who voted the aflirmative are: Messrs. Abbott, Bayard, for deliberatio 
Field, Payne, and Thurman. issioner MORTON oftered the 
hose who voted in the negative are: Messrs. Bradley, Edmunds, PR That 1} p 
i i t i ‘ ors ‘ 
Hoar, Miller, Morton, and Strong. lawful electors the and that 
Mr. C ominissioner HUNTON offered the following as a substitute: | by the Constit 1 of the 1 ed States i should be « 
d, That evidence be received to prove that the votes cast and givenat said Vice-P1 ent 
the 7th November last, for the electors, shown Mr. Con ioner THURMAN offered the following 
ude by the commissioners of election from the several polls or voting-places | To strike out all after the word ‘ Resolved,” and insert 
vid State, have never been compiled nor canvassed ; and tl the said 1 M A : 
never even pretended to compile or canvass the returns by said « i that MUCH as rt people of Lo ma Tor eteet 
sof election, but that said board only pretended canvass the ident, November last, have never been 
turns made by the said sipervisors red Votes ting to be tesof electors of t 
{t was decided mn the hegative, The question l ( t} l ption of the substitut 


Those who voted the negative are: Messrs Bradley, Edmunds, 
Garfield, Hoar, Miller, Morton, and Strong. 


Clifford, Field, Hunton, Payne, and Thurman 


Those who voted in the neeative are: Messrs. Brac 
person holding office trust profit under the United Mr. Commissioner HUNTON moved the 
Stat eligible to be appointed an elector, and that this Commission will re the rd“ BR lwed.” and } rt 
evidence tending to prove such ineligibility, as offered by counsel for objectors to ie word MESUEVEE, =ttIth LESLEY « 
Certificates 1 and 3. That the votes purporting to be the elect ‘ S 
question being the adoption the substitute, 
was decided the ne; ‘The question being its adoption 
YEA ~ | li was decided in the ne rative, 


Those who voted the affirmative are: Messrs. Abbott, 
Clifford, Hunton, Payne, and Those who voted the affirmative are: Messrs, 

Those who voted the negative are: Messrs. Bradley, Edmunds, Clitiord, ld, Hunton, 
Hoar, Miller, Morton, and Strong. who voted the negative are: Bra 


Mr. Commissioner FIELD the following substitute: Gartield, Hoar, Miller, Morton, and Strong 

Reso'ved, That in the opinion of the Commission evidence is admissible upon the And the question recurring on the adoption of the re 
several matters which counsel for the objectors to ceriiticates numbered 1 and 3 | Commissioner Me TON 
prove. was decided the itive 

The question being the adoption the substitute, 

who voted the aflirmative are: Messrs. 
Gartield, Hoar, Miller, Morton, and 
Those who voted the are: Messrs. Abbott, Bayard, who voted the negative Messrs. Abbott 


Clitford, Field, Hunton, Payne, and Thurman. ford, Field, Hunton, Payne, and 
Those who voted the negative are: Messrs. Bradley, Mr. Commissioner moved, that Comm 
Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. and BRADLEY committee 
Mr. Commissioner PAYNE moved strike out the word required law, the action the 
the original resolution. 
The question being its adoption, Mr. Commissioner GARFIELD moved that said 
was decided the negative, Commissioners and MILLER 
YEAS ~ appointed to prepare the report of the Commi 
State Florida 


la 


Those who voted the are: Messrs. Abbott, Bayard, 
who voted the negative Messrs. Bradley, Edmunds, And. motion Mr. Commissioner FRELINGHI 
Garfield, Hoar, Miller, Morton, and Strong. and BRADLEY 
The question recurring the adoption the order, offered 
Mr. Commissioner 
was determined the affirmative, 


Commissioner EDMUNDS was exensed from sery 


said 
And, motion Mr. Commissioner MILLER, (at 
five minutes,) the Commission took recess until 


Fexpired, 

Those who voted the affirmative are: Messrs. Bradley, Edmunds, ther until seven and minutes 
Garfield, Hoar, Miller, Morton, and Strong. After recess, 

Those who voted the negative are: Messrs. Abbott, Bayard, Mr. Commissioner MILLER, behalf committ 

Clifford, Field, Hunton, Payne, and Thurman. report the Commission the matter 

So the motion was agreed to. vote of the State of Louisiana, offered the followi1 
motion Mr. Commissioner PAYNE, Ordered, That the following and signed 


Ordered, ‘That the injunction of secrecy imposed on the acts of the Commission | pitted to it. tone . f 
"ory ‘ it if t 
to-day be resnoved. grounds of said I t 


motion Mr. Commissioner MORTON, 


Ordered, That all orders and substitutes acted the Commission delibera the President 
tion to-day be rear. t on ot neder the tof 


Ordered, That the injunction of secrecy be removed from the proceedings of the 
Commission. 

Mr. Commissioner PAYNE moved that counsel allowed one hour papers 
each side for argument the whole pending. the the 
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And there being business, 
Mr. Commissioner STRONG, the Commission adjourned 
theirdu- suant adjournment. 
had not There being no business, 
Mr. Commissioner STRONG, the reading the 
the Was suspended, and the Commission adjourned until to-morrow 
r Pre | four o'clock mh. 
‘ mission 
| 


the commit- 


t | The stion being onits adoption, 


= It was decided in the aflirmative ; 
And the letter was accordingly signed, follows: 
8 } NATHAN CLIFFORD 
President the Commias 
|} On motion of Mr. Commissioner ABBOTT, 
| ht | Ordered, That the injunction of secrecy impos l on all former consultation of 
the Commission be removed 


And (at eight 


and fifty-seven minutes the Comm 
sion 


dé. 


The Commission met with closed doors four 


roved au 
ment. 

Journal the 16th, 17th, and 19th instant, was read 


t 


and 

Mr. Commissioner ABBOTT moved that each Commissioner 
leave until March 10, proximo, which for publication the 
Record opinion respecting the cases that present 


4 acted on by the Commission. 
( o, 2 by 
And after remarks, 
counted The motion was withdrawn. 


motion Commissioner GARFIELD, the Commission took 
until six o’clock and thirty minutes. 
nd before the expiration of the recess, 
motionof Mr. Commissioner STRONG, (at six o’clock and fifteen 
minutes the Commission adjourned until to-morrow 


| o'clock a, m. 

ho voted in the aflirmative are: Messrs. Bradley, Edmunds, WASHINGTON, D. C., February 21, 1377. - 
ysen, Gartield, Hoar, Miller, Morton, and The Commission met eleven pursuant adjourn- 
ho voted in the negative are: Messrs. Abbott, Bayard, Clif- | ment; y 

eld, Payne, and And motion Mr. Commissioner GARFIELD, the Commission 
eport the committee was adopted took recess until one 

decision and report was thereupon signed by the members After recess, 
therein, follows Journal yesterday was read and approved. 
SAM. MILLER communication from the two Houses Congress joint session 

RADLEY was presented Mr. Gorham, Secretary of, the Senate, and read 

GEORGE PF. MOAR More than one return or paper purporting to be a return or certificate of electoral y 


Mr. 


votes of the State of Oregon having been reeeived and this day opened in the 


issioner G Ae IELD, | presence of the two Houses of Congress, and objections thereto having been made > 
Vil tk rro fouro'clock | the said returns, with all accompanying papers, and alsothe objections thereto, are : 
herewith submitted to the judgment and decision of the Commission, as provided : 
MILLER offered the following: law FERRY. 
} P t of the Commiasion 1 and transmit to the Presi President of the Senate. 7 
ted] Wai - | Ordered, That all certiticates and the objections thereto be printed. j 
the rom the State Lonisiana One copy the matter the electoral 
ling act. All certificates and sent the reply interrogatory the President who would ap- 
herewith returned pear for the the matter pending, response was made that 
Senator Kelly and Representative Jenks would appear behalf 
being its adoption, sentative Lawrence would appear behalf objectors Certificate 
It was determined in the atlirmative; No. 3. 3 
letter was accordingly signed, follows: Representative Jenks, objectors, asked that the Commission re- 
NATHAN CLIFFORD quire the Post-Office Department furnish certified copies all 
sioner MILLER moved the following the State Oregon; also, that issned requiring the at- 
the ing lett And motion Mr. Commissioner EDMUNDS was ordered. 
Senator Kelly asked short delay before proceeding with the ar- 
Eleetoral Commission to infor of Repre gument. } 
and decided the matters itted Andon motion Mr. Commissioner EDMUNDS, (at one and 
of the two Ho a8 act After recess, 
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concluded 
inutes. And 
Certificate No. 2, argument was pro 
ceeded with by Senator Mitebell at four o'clock 
and thesame was concluded Representative 
and eighteen minutes. 

Mr. Commissioner EDMUNDS moved that the Commission take 
recess, to meet in the Senate Chamber at seven o’clock p.m. 

Mr. Commissioner ABLOTT moved that the adjourn. 

And after remarks, 

The two latter motions were 

Mr. Hoadley, counsel, presented brief testimony proposed 
the matter pending. 

And request that time allowed for arguinent 
tended toan additional two hours, 

Mr. Commissioner EDMUNDS the following: 

That the Commission proceed in. the ] 
counsel have three and a half hours on eac!] 


1 was proc eeded with by Senator Ke lly, | ( 
Representative Jenks four and thirteen 


on behalf of the objectors to 


ithe sal 


tifteen mit 


tutes, 


‘hee ALSIXNO CLOCK 


Senate Chamber at 7.30 o'clock p. m., and 


iside for argument on the whok 


motion Mr. Commissioner MORTON the motion was divided. 
And the question being submitted, That the Commission 
the Senate Chamber 7.30 
was decided the 


And the question recurring on the latter portion of said motion, } 


that counsel heard three and half hours 

was determined the 

And six and forty-three minutes, the 
recess until seven and thirty 

After recess, 

The Commission met the Senate Chamber, and proceeded 
matter the votes the State Oregon. 

The President stated that counsel would heard the same manner 
that adopted former cases, and reply interrogatory 
who would appear counsel, response was made that Messrs. Mer- 
rick and Hoadley would appear counsel opposition Certificate 
No. and that Messrs. and Matthews appear coun 
sel] in opposition to Certificate No, 2. 

And seven and thirty minutes, argument opposition 
certificate was preceeded with Mr. Hoadley, who con- 
tinued the same until nine and fifty minutes 

And motion Mr. Commissioner ABBOTT, (at nine o’elock and 
minutes the adjourned meet the 
United States Supreme Court Room ten o’clock to-morrow, 
the 22d instant. 


on the whole case, 


WASHINGTON, C., February 22, 
, 
The Commission met ten o’clock pursuant 
i 
yesterday was read and appproved. 


And the matter the electoral vote the State Oregon, Mr. 


the argument. 

concluding, 

Mr. Commissioner STRONG the following 

Ordered, That the evidence described in offer No. 1 be now received, sul 
opinion of the Commission as to its legal effeet; and that evidence 
in explanation thereof be also now received, subject also to a considerati 
legal effect. 

The question being the adoption the order, 

was decided the 

And Mr. Commissioner THURMAN, (at twelve 
and nine minutes,) the Commission took 
and forty-five minutes, 

After recess, 

Mr. Merrick, counsel, offered the the 
matter pending 

Copy ofa commission the Post-Office Department, dated April 14, 
1°73, appointing John Watts postmaster Fayette, county 
Yamhill, and State Oregon. 

Also, 

Copy the Department, dated Jannary 
county and State Oregon. 

request Mr. Evarts, counsel, 

James Tyner, Postmaster-General the United States, was called 
witness, and, there being objection, the oath was 
tered one the assistant secretaries. 

Counsel evidence telegram dated Portland, Oregon, 
addressed the Postmaster-General Washing- 
ton, resigning the position postmaster Fayette, Yamhill 
Oregon, and signed John Watts, postmaster, Fayette, 
Oregon. 

Objection being made Mr. Green, counsel, and the question 
being submitted the President, the objection besustained 

was decided negative. 

Counsel also offered the tollow Ing asey idence: 

Copy Department, Washington, No- 
vember 14, 1878, addressed to John W. Watts, Portlane 
James Postmaster-General, accepting the 
said Watts postmaster Fayette, Yamhill County, 

Also, 

Letter dated November 12, signed Watts 


1, Oregon, and 
} 


» posi master, 


La Fayette, Oregon, resigning as postmaster at La Favette, Yar a} 
County, State of O ind ldressed to J. ood 

Objection le rick the le { l 

The President sul the « les } Shiali tue objec 


tained ?” 


It was decided in ne f 

Counsel also the evidence: 

Copy telegram dated lice Department, Washington, 
vember 14, 1°76, addvessed to J. M Underwood, speci ila t 
Department, Portland, Oregon, signed James Tyner, 
Postmaster-General, stating John Watts, postmaster 
Favette, Yamhill County, Oregon, bad resigned Lotliee, and dia Ss 
said Underwood to take charge of the oflice made vacant 

Also, 

Telegram dated Portland, Oregon, November 14, 1°76, addressed to 
James N. Ty1 er, Postmaster-General, Washington, C., signed J.B 
Underwood, special ent, stating that said Underwood would 
charge of olfice on evening 

Also, 

Telegram dated } ie Citv, O , Nove her 22, 1876, addresse 
Underwood, special agent, stating appoint Hill pos 
master, La Fayette, Oreg ! 

Also, 

Letter dated Eu rene, Oregon, November 24, 1276, addressed to H 

N. Tyner, Postmaster-General, Washington, D. ¢ signed J. 
Underwood, special agent Post-Oftice Department, infomni 
Postmaster-General that in accordance with instractions th i 
office Fayette, Yamhill County, Oregon, was taken charge 
the writer. 

A designation of t} Post-Oftice Department, dated November 
I-76, signed J. W. Marshall, First Assistant Postmaster-General, 
pointing Henry Hill Fayette, Yambill Cour 
Orevon,. 

Also, 

Bond of Henry W. Till, postmaster I Favette, Yam! Co 
Oregon, bearing indorsements as follows: Date of appointment, 
November 23, Date of bond, Becember Ll, Date of Cor 
James N. Tyner, Postmaster-General. 

On request of Mr. Evarts, of counsel, 

John Watts, Oregon, and MeGrew, Auditor for the Post 
Departinent, were severally called witnesses, the 
ing administered by one of the assistant seeretaries 

Mr. Evarts, counsel, resumed the opposition Cer 
tificate No. 

And same, 

Merrick, counsel. 

On couclusion, 

And motion Mr. Cor issioner GARFIELD, (at four 
and twenty-nine minutes,) the public session the 

motion Mr. Commissioner THURMAN, the Commission 
took a recess until five o'clock p.m 

After recess, 

The Commission met with closed doors, the mat 
ter of the electoral vote of the State of Oregon. } 


After debate, 
Mr. Commissioner EDMUNDS offered the 
Resolved, Tha’ the certificate sisned by E. A. Cro1 ned two ot! 


to cast the electoral votes of the State of Oregon, does not contain « ‘ qe 
constitutional votes to State is entitled 


Pending which, 

On motion of Mr. C 

Ordered 
Mm. to-morrow 

And motion Mr. Commis 
and twenty-five minutes the 
past ten a. mi, to-morrow. 


ommissioner ABBOTT, 


Phat the vote on the matter now pendi be taken at f 


HUNTON, at (seven o’ecloe] 


‘ 
until 


Commission adjourned 


WASHINGTON, D. C., Feln 

closed doors, at ten o'clock 

urnment. 

Journal of yesterday was read, corrected, and approve dl. 
And the Commission resumed its deliberation the 

electoral vote the State Ore 


“ary 


The Commission met, with 


a, pul to ad] 


matter of th 


The question being the offered Mr. 

/ t ‘ ened BA. nand p 
the ] st f or ¢ 
er debate, 
BAYARD presented the follo 

Ir. ‘I 
‘ o | ‘ 


| 
| | 
wd thirty 
4 | 
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ELECTORAL COMMISSION. 


And Mr. Comn mer TIOAR oftered the following: The question being on the adoption of the substitute, 
j lye t mtion of he res 


Those who voted in the affirmative are: Messrs. Abbott, Bayard, 
Field, Hunton, Payne, and Thurman. 
Those who voted the negative Messrs. Bradley, 


Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 
who voted the affirmative are: Messrs. Abbott, And the question recurring the adoption the original 
Bradley, Clifford, Edmunds, Field, Frelinghuysen, Hoar, tion, offered Commissioner EDMUNDs, 
| vot int evative being cast by Mr. Morton. YEAS... = 15 
Sot rene tior eed 


And on motion of Mr. Commissioner STRONG, (at three o'clock )- 


took recess for half hour. Those who voted the are: Messrs. Abbott, 

that they had complied with the same, and that Mr. Com- being votes the negative. 

would receive the residence. the resolution was agreed 


And motion Mr. Commissioner MORTON offered the following resolution 


( Phat the ¢ i I nroceed to the house of Mr. Commissioner | Zteselved, That W. TH. Odell, John C. Cartwright, and John W. Watts, thi 
I t to vo on with the case now before it } sons named as electors in certificate No. 1, were the lawful electors of the St 
Oregon, and that their votes are the votes provided for by the Constitution of 
(nd in accordance with the above order, the Commission proceeded | Umted States, and should be counted for President and Vice-President of the Ui 
to esidence of Mr. Con ssioner THURMAN, in the city of Wash- | States. ee 
session for deliberation the maiter Mr. Commissioner strike out the name 
of the electoral votes of the State of Ores | W. Watts, in the above resolution, 
Phe question being the adoption the resolution the question being the adoption the motion, 
Mr. ssioner EDMUNDS: was decided the negative, 
erting Miller, and John Parker,” and read follows: 
who voted the affirmative are: Messrs. Abbott, Bayard, 
rporti to « the electors otes of the State o evon, does no 
Garfield, Hoar, Miller, Morton, and Strong. 
FIELD offered the question recurring the adoption the resolution, offer 
i eleet an 1 ] lhe jth H 
‘ i ‘ i | i ‘ I is le 
l s was then to the off f cle 7 
( 
tion lopt Those who voted the are: Messrs. Bradley, Edmunds 
e question ron the adoption « e substitute ‘ . 
NAYS So the resolution was agreed to, 
Those who voted in the affirmative are: Messrs. Abbott, Bayard, Mr. Commissioner EDMUNDS offered the following: 
( ord, Field, Hlunton, Payoe, and Thurman. Ordered, That the following be adopted as the final decision and report in t 
who voted the negative are: Messrs. Bradley, Edmunds, submitted the Commission the electoral vote the 
iysen, Gr eld, Iloar, Miller, Morton, and Strong. Oregon 
4] 5 ELECTORAL COMMISSION, 
as sibstitute Washington, D. C., February 23, A. D. 1877 
" ‘ on t Tthof N mber, 17 1 the ate of Ore- | To the President of the Senate of the United States, presiding in the meeting of 
I 1\ I tent, W. HT. Odell, J. W. MW and | the two Houses of Congress under the act of Congress entitled “ An act to pr 
t of votes ist Lor ¢ ors, but the | vide for and regulate the counting of votes for President and Vice-President, ar 
of trust and protit under the United States, was ; the decision of questions arising thereon, for the term commencing March 4, A 
f 1-77," approved January 29, A. D. 1877 
the St | third Phe Electoral Commission mentioned in said act having received certain cert 
WE appomnt a Chir cates, and rs purporting to be certificates, and papers accompanying the Same 
: of the electoral votes from the State of Oregon, and the objecgions thereto, submit 
estion | ron the ad plion of the substitute ted to it under said ret, now report that it has duly consider@d the same, purst 
| s decided in the nevative to said act, and has by a majority of votes decided, and does hereby decide, th 
- ~ | the votes of W. IL Odell. J.C. Cartwright, and J. W. Watts, named in the certi 
Va ‘ | cate of said persons, and in the papers accompanying the same, which votes ar 
certitied by said persons, as appears by the certiticates submitted to the comn 
; | Bion as aforesaid, and marked No. 1 N.C. by said commission, and herewith 1 
rl who voted in the affirmative ; turned, are the votes provided fer by the Constitution of the United States, and 
( ne | d. Honten. Payne, and Thurman. that the same are lawfully to be counted as therein certified, namely: Three vot 
ane Nev. Ba | for Rutherford B. Hayes, of the State of Ohio, for President, and three votes for 
, c ho voted i 1 the nega ive are: Messrs. bradley, LaAMUNAS, | william A. Wheeler, of the State of New York. for Vice-President 
] uvsen, Gartield, Hoar, Miller, Morton, and Strong. } The Commission has by a majority of votes also decided, and does hereby decid 
\ following as as ibstitute and report, that the three persons first above mentioned were duly appointed ele 
ors in and by the State of Oregon. The brief ground of this decision is that it a; 
| before-mentioned clectors appear to have been lawfully appointed such electors of 
. Htrempted election of a third elector by the two persons chosen | president and Vice-President of the United States for the term beginning March 
ave dibs fourth, anno Domini cighteen hundred and seventy-seven, of the State of Oregon 
Phe question being on the a loption of the substitute, and that they voted as such atthe time and in the manner providea for by the 
It was decided in the 1 itive | Constitution of the United States and the law. 
Bs And we are further of opinion— 
That by the laws of the 


State of Oregon the duty of canvassing the returns of all 


Nay & | the votes given at an cleetion for electors of President and Vice-President was i 
posed upon the secretary of state, and upon no one else. 
Phose who votedin the affirmative are: Messrs, Abbott, Bavard, Clif That the secretary of state did canvass the returns in the case before us, and 
ford. Field. Hunton. Payne, and Thurman. . thereb ascertained that J.C. Cartwright, W. H. Odell, and J. W. Watts hada ma 
jority of allt VO ven for electors and had the highest number of votes for 
Vho voted im ay Messrs, bradley, | that office, and by the express language of the statute those persons are deemed 
Gartield, Hoar, Miller, Morton, and Strong. 

Mr. Com sioner BAYARD otlered the following as a substitute: | Phat in obedience to his duty the secretary made acanvass and tabulated state- 
| ment of the votes, showing this result, which according to law he placed on file in 
Odell and the vote Cartwright, east the 4th day December, All this appears oflicial 
3 tf Ohio, for P1 lentof the United States, and for Will certificate under the seal of the State, and signed by him and delivered by him to 

\ for \ President of the United States, are tl the electors, and forwarded by them to the President of the Senate with their vot 
( t oft I ast ' it the aforesaid That the refusal or failure of the governor of Oregon to sign the certificate of 
i ‘ vere the persons d l 1 ited els th lection of the PEeTSons So ¢ lected does not have the effect of defeating the irap 

( A. DD. isi re ha ment as such electors 
{ | rin accor < it th tof the governor of Oregon in giving FE. A. Cronin acertificate of his 
st i | ft St f Orowe election, though he received a thousand votes less than Watts, on the ground that 
from the the latter was without authority law, and therefore void. 
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That although the evidence shows that Watts was a postmaster at the t 
his election, that fact is rendered immaterial by his resignation, both as } 
{eleetor, and his subsequent appotmtment to fill the vacancy 
1 co 
he Commission has also decided {does hereby decide, by a majority of votes 
{report that as a consequence of the foregoing, and upon the grounds befor: 
the paper purporting to be a certificate of the electoral vote of said State of 
signed by E. A. Cronin, J. N. T. Miller, and John Parker, marked 
by the Commission, and herewith returned, is not the certificates of the votes 
provided for by the Constitution of the United States, and that they ought not to 
counted such. 
Done at Washington, D. C., the day and year first above written. 


The being the adoption the order, and report the 
Commission the matter pending, 
was decided the 


so made 


an 


No 
mu 


IIon 


Those who voted the affirmative are Messrs. Bradley, Edmunds, 

Garfield, Hoar, Miller, Morton, and 


Those who voted inthe negative are: Messrs. Abbott, Bayard, Clif- 
ford, Field, Hunton, Payne, and Thurman. 
the report the Commission was adopted 


And said decision and report was thereupon signed the members 


WASHINGTON, D. C., February 23, A. D. 177 | 

Sin: Tam direeted by the Electoral Commission to inform the House of Repré 

sentatives that it has considered and decided upon the matters submitted to it, under 
the act of Congress concerning the same, touching the electoral votes from t] 


the 


The 


COMMISSION. 


President 


] 


9 bus 


On motion of Mr. 
one 

On re-assemblin 
‘he PRESIDE 


hication : 


NATHAN CLIFI 


Presiden 


Yours e 


respecetiul 


President. 


hiisionel 


motion Mr. Commi 
was plac ed ou fi 


assembling, 


laid before 


283 


Bradley, Morton, 


the Commission, 


ner STRONG, recess was taken unt 


the commission the following 
1017 ‘TEENTH r, Wasmmneton, TD. ¢ 
I ry 16, 1s77 
t n 
co 1 for da ist to 
phys re ve ‘lay, nor ha 
eto cet days toc 
to attend its s s, and the va 
lled as provided by law 
A. G. THURMAN 


issioner EDMUNDS, the communication 


NDS offered the following: 


agreeing therein, follows: Whereas the ALLEN THURMAN, member this ssion the 
SAM. F. MILLER. the Senate of the United State has now cor inicated to t or ion ‘ 
W. STRONG. letter in writing the fa ut he has become p! cally unable to perform the d 
JOSEPH BRADLEY. ties required the act establishing said 
GEO. F. EDMUNDS. And wher as the said'l tMAN has in fact become sically 1 to per 1 
MORTON. the said Therefore, 
GEORGE F. HOAR. cancy so created in said Com sion may be lawt filled 
Mr. Commissioner EDMUNDS offered the following: The question being its adoption, 
Ordered, That the President of the Commission transmit a letter tothe President It Was decided in the affirmative. } 
the Senate, the following words Mr. Commissioner EDMUNDS the following 
WASHINGTON, D. C., February 23, A. D. 1277 Ordered, T) er lent of the Commission transmit a letier to the Pu t 
rf le enate he 
onsidered and decided upon the matters submitted to it, under the act of Congress Wa a D.C.1 ‘ 
concerning the same, touching the electoral votes from the State of Oregon, and saa ie. 
rewith by direction of said Commission I transmit to you the said decision, in | To the President Senate of the l Stat 
writing, signed by the members agrecing therein, to be read at the meeting of the Sir: Lamm directed | Ele 1¢ 1 f 1 ond t ct of ¢ 
two ILouses, according to said act. All the certificates and papers sent to the Com gress appro » A. Th 487 lead wt t { 
mission by the President of the Senate are herewith returned. late the co 3 f P lent id Vicee-I icle 1t ion 
And the letter was thereupon signed accordingly question being the adoption the order, 
iN ATITAN CLIFPORI | It wasdecided in the atlirmative 
_ President of the Commission. And the letter was thereupon signed accordingly by 
Mr. Commissioner EDMUNDS offered the following: CLIFFORD 
Ordered, That the President of the Commission transmit to the Speaker of the President of the Comm 
Representatives letter the following words: And Mr. Commissioner HOAR, the Commission too 


{ 


unless sooner assembled by a eall of 


State of Oregon, and have transmitted said decision to the President of the Senate The PRESIDENT laid before the Commission the follow “ 
to be read at the meeting of the two Ilouses, according to said act. } Inunication and proceedings of the Senate of the I tedl States 
Ilon. SAMUEL J. RANDALL, IN THE SENATE OF THE UNITED STA 
Speaker of the ITouse of Representatives. February 26, 1 
a SIT ve the one toc ieate to 1 l velar ra 
And the letter was thereupon signed accordingly proceedings Senate upon the submission your 
7 President of the Commission. | the Commission, to pert ith s required by the act crea ick ¢ 
have the | wr to be ecttu ir ole serva 
Ordered, That the injunction secrecy imposed the acts and proceedings FERRY 
the Commission be removed. President pro tempor 
m.,) the Commission adjourned meet the United States Supreme THE SENATE UNITED 
Court Room to-morrow twelve o’clock noon. 
The Pre ent pro temyz laid be the Senate a ec unicati el 
ident of the Electoral ion a incing thatthe Hon. A M 
WASHINGTON, February 24, the said Commission the part the Senate, bad 
unable to perform the duties required by the act of Congress ¢ l ime the 
7 7 4 P wancy in said Cor m created by the inability of t LEN G 
And there being business, counting the votes that the Francis was una 
motion Mr. Commissioner EDMUNDS, the Commission took imously elected wancy the said 


that hour the Commission re-assembled, 

And motion Mr. Commissioner MILLER, the was ex- 
tended until four 

And again re-assembling, the recess was further extended, 
motion Commissioner EDMUNDS, until five m., un- 
less sooner assembled. 

Aud before the expiration the recess, 

four and minutes motion Mr. Com- 
missioner EDMUNDS, the Commission adjourned until ten o'clock a. 
Monday, the 26th instant. 


| 


m 


WASHINGTON, D. C., February 25, 1377 
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( i OF Rerre 
Fel 2th, 
f ( 
‘ 
1 
) he C 
i V. FERRY 
Pre f the Sen 
motion Mr. Commissioner EDMUNDS, the was 
rected read the rece from the President the 
\ « ( d, 
‘ 
t tives Cochrane and Hlurd we i appear on be 
tia | ‘ itive Lawrence w ld appear on behalf of the 
No 
M ! er HUNTON moved that the papers transinitted to 
the ¢ { President of the Senate be printed. 
the matter pending, was made that 
l Ma id Shellal er would appear as counsel in oppo 
t Certificate No. 2,and that counsel in OpPposilion to Certifi- 
eo N l ed 
! question be on the motion pending of Mr. Commissioner 
hit PON to print certain papers 
It w deter dint firma tive 
on of M Cor er ITUNTON it und 
mil tes the Comint 1 ljourned unti tt o'clock 
WASHINGTON, D. C., Pebri ry 27, 1877. 
Journalof yesterday was read and approved. 
And the Comn n proceeded in the matter of the electoral votes 
of the State of South Carolina, 
Andon behalf of the objectors to Certificate No. l, arenment was 
| eded with by Representative Hurd. 
(on i 


li re ply toan interrogatory of the President respecting counsels} 


was made that Messrs. Black Blair would appear 


cout elin opposition to Cert fieate No. 1. 
Brief of testimony proposed to be offered in the matter pending 
o further argument being presented on behalf the objectors 


the objectors No, the President stating that coun- 
ssibility evidence 


its effect the matter pending, 

Mir. Blair, of counsel. 

] { 

Ou . Commissioner BAYARD, 

oO , That the « of proof proposed in opposition to Certificate No. 1, as 

minsel, rinted 


Mr. Black, counsel opposition No. continued 
the and same one o’clock and tive 
(at one and 
the public session the Commission adjourned, 

motion Mr. Commissioner EDMUNDS, arecess was taken 
until one o'clock and forty-five minutes. 

After recess, 

Phe re-assembled, with closed doors, for deliberation 
matter the electoral vote the State South Carolina. 

After debate, 

Commissioner STRONG moved, (at and min- 


that the vote the question pending taken one hour from 
it 
remarks, 
motion was withdrawn. 


And after further debate, 

Mr. Commissioner moved that the vote the question 
ne be taken by six o'clock mm. 

question being taken its adoption, 

It was decided in the atlirmative, 


Those who voted the are: Messrs. Bradley, 


Frelinghuysen, Gartield, Hoar, Miller, Morton, and 


who voted the negative Messrs. Abbott, Bayard, 
ford, Hunton, Kernan, and Payne. 
So the motion was agreed to. 
The time allowed for debate having expire d, 
Mr. Commissioner MORTON the following 
Resolred, That it is not competent for the two H es, assembled for t 
of counting the votes for President ul Viee-P1 lent, to inquire by « 
wil ras eT nl ly represer ed in the two Ho ses of Congress and rm 
nized as a State of tl {States by the other Departments of the Governny 
has a gover it republican in form 
That le the existence of publ disturbance and anarelhy i 
State, to such an it i the State to exercise its 
to appoint electors of President and 1% ‘resident, and to express its will in 
f. is ctoral votes purporting to be 
{ electors when a State is regularly 1 
lasa ite dl States, and is recognized 
St | } 


nent, and has a government re 
nner preseribed by the I 
wo ilouses of Congress asse1 
wnt asi resaid, to show 1 
ive interfered to a gre; 
In said State 

sot Co 
nt, by taking evidence 


ntof the U1 
‘ inte Mat tl tion of order or t 
1 and domestic violence, in order by such proof to 
kk 
of ree for ry 
fered rolir t 
rrepul he ev 
troops 
‘ lectl is not ¢ the offer of 
eV electoral tes t to be 
counted, not ob ionable 


That the other o tions to Ce 
etipgt 


ite No. 1 show no valid causi 


Mr. Commissioner FIELD oftered the following substitutes: 


Resolved. That evids ix issible to show that prior toand during the 
tion on the lay of Noy ver, 1876, in the State of South Carolina, ther 
unlawf in various parts of the State, at or near the 4 

tac! roo ft Army of the U: States, by whose | 


sof the Staite were deprived of the 1 


people of presidential electors was preve 


ulmissible to show that at the election on the 7th da 


of Nov 1-76, in Sou rolina, there were stationed at the several polli 
plac nthe St | wshals of the United States exceeding one tho 
i uuber, by whose tlaction and interference, under orders from the D 


of Justice, qualified voters of the State were deprived of the right of 
ifirage, and a free choice by the people of presidential electors was prevented 


The question being on the adoption of the substitutes, 
It was decided in the neg ative, 


Those who voted the affirmative are: Messrs. Abbott, Bayard, 
Clittord, Field, Hunton, Kernan, and Payne. 

Those who voted the negative are: Messrs. Bradley, 
Frelinghuysen, Hoar, Miller, Morton, and Strong. 

the substitutes were not agreed to. 

And the recurring the adoption the resolutions 
offered Mr. Commissioner 

was determined the aflirmative, 


Those who voted the affirmative are: Messrs. Bradley, Edmunds, 
Frelinghuysen, Gartield, Hoar, Miller, Morton, and Strong. 

who the negative are: Messrs. Abbott, Bayard, 
Field, Kernan, and Payne. 

the resolutions were adopted. 

Mr. Commissioner FRELINGHUYSEN offered the following 

Reselved, That Theodore R. Barker, S. MeGowan, John W. Harrington, John 
Isaac Ingram, William Wallace, Joha B. Erwin, Robert Aldrich, the persons named 
as electors in Certiticate No. 2, were not the lawful electors for the State of South 


Carolina, and that their votes are not the votes provided for by the Constitution of 
the United States, and should not be counted. 


The question being its adoption, 
was decided the 


--. None 


follows: Messrs. Abbott, Bayard, Bradley, Clifford, 
Field, Frelinghuysen, Garticld, Hoar, Hunton, Kernan, Miller, Mor- 
ton, Payne, and Strong. 

Mr. Commissioner MORTON offered the following: 

Resolved, That C. C. Bowen, J. Winsmith, Thomas B. Johnston, Timothy Hurley 
W. B. Nash, Wilson Cook, and W. F. Myers, the persons named as electors in Cer 
titicate No. 1, were the lawful electors for the State of South Carolina, and that 
their votes are the votes provided for by the Constitation of the l nited States, and 


| should be counted for President and Vice-President of the United States. 


The question being its adoption, 
was decided the affirmative, 


COMMISSION. 
| 
lican in form ul does app nt electors int 4 
ture thereof, evidence cannot be received by the , _ 
to count the votes for President and Viee-Presi - 
cos existed at the time of cleetion which 
less extent with the freedom 
| Resolved, That it is not competent for the tw . = 
bled to count the votes for President and Vier t | 
| And the following: 
q 
| 
| 
| 


q 


Chose who voted in the negative are: Messrs. Abbott, Bayard, Clif- | v the Pr ent 
ford, Field, Hunton, Ke ronan, and Payne. H 14s W.I 
Mr. Commissioner MILLER offered the following: 
54 | The question 1 ing on the adoption of the order 
1, That the followi he adopted as the final deci 1 and report Une It was determined in the thi tive; 
aah ibmitted to the muission as to the clectoral to of Stat es lL And the letter was according siened, as f — 
( il 
NATHAN CLIFFORD 
Washin ¢ } P f ( 
President the Senate the States, presiding Mr. sioner MILLER offered the 
two Houses of Congress under the if Congress titled 
vide forand reculate the counting of for Presiden ul Vice That the Pres t ( tr 
decision of questions arising thereon, for the tefm commencil of the ILouse of Repres et 
1). 1807," approved January 20, A.D. 1577 
W ASTIN D. ( Febr » 
Che Electoral Commission mentioned in id act having received certain certi 
or papers purporting to -certitieat« nid papers ympan the i 
itted to it under said act, now report that it has duly considered the same sh S of South Car { ed i Pres 
to said act, and has by a majority of votes decided, ar dloes hereby « +} bet ¢ H t } 
the to be read thie ( ‘ the two ses, accoral ’ id t 
D. U1. Chamberlain, governor of said State, which votes are certitied 1 Lye 8; rof tie H f Repr tart 
ficatesa 
quest ‘ the adopti of the order 
| 
It was d ided in t] ‘ 
| the letter was accordingly as follows 
NATHAN IFFORD 
| Pre i 
Mr. MORTON offered the 
] t t! ( to ( 
t ‘ it 
{ 
| Comtmiissi r STRONG offered t foll 
th t ‘ of ( 
, | them t ‘ vl 
¢ } 
Afte) nsidering the amen ! prop ed to the above lt 
| ection, the order, as ollered, wa adopted as follows 
| Th voted in the affi re M rs. Bavard, Bradl 
i Clifford, Edmunds, rliuyse Gartield, Hoar, Miller, Morte \ 
‘ 


ELECTORAL 


uly appointed electors, which certiticate, both by pr mptionef la und | Tom, aie 
the certificate of the rival claimants of the electoral ¢ was | lL upon the | Mr. Cx EDMUNDS oifered the foll nig | 
action of the State canvassers, there exists no power in this Comn ion as t dovted: 
exists none in the two Houses of Congressin countins tl ctor 
which the primar ) tziven. ‘I O 1, Thot the ] lent, +1 I 
United States in capacity te ittee to « der a] Wwanee as comp stot 

to the matters alleged, and toact upen the infor tained bver | report t ime at the: t i of the Con i 
ferent one from its power in the matterof countir ral t Phe votes | 
counted are those presented the asceriained and motion Mr. issioner MILLER, 

Lhe Commu on has also decided, and dor lecide, by a majority of votes, | Ordered, 
a as a consequence of the fe pom the gre | ‘ he ¢ inission be re l 
paper purporting to be a cert of t etoral af ‘ ‘ . ‘ 1 
ia Taaae face. John Robert | fifty-four minutes p.m.,) the Commission adjourned until Friday ne 

Aldrich, ma “No, 2 N.C.” bs ission, and ewith returned ot | at eleven o’clock a. ubless sooner assembled by a call of the Pre 
the certificate of the votes provide 1° Consti rof the [ eds lent 

dent. 
and that they ought not to be counted as such — 

Done at Washington, D. C., the day and year first above written. — 

The question being the the order and report the 

Was cle the itive, The Commission met at eleven o% lock a. I., pursthant to mdyjour 


Those who voted the affirmative Messrs. Bradley, Edmunds, Journal last was read and approved. 
Gartield, Hoar, Miller, Morton, and Mr. FRELINGHUYSEN, from the 
who voted the negative are: Messrs. Abbott, Bayard, 
Clifford, Field, Hunton, Kernan, and Payre. 


sons who had been employed in the service of the Comunission, 


mit la port: which was read, « red, and agreed to 
And said decision and report was thereupon signed the mem- motion Mr. Commissioner MORTON, was 
bers agreeing therein, follows: 
Ordered, the time for the filing 
JOSEPH BRADLEY. motion Mr. Commissioner MILLER, 
GEO. F. EDMUNDS 
O.P. MORTON. Ordered, That 450 coy f the Record ter allt ro ineludir 
FRED'K FRELINGHUYSEN. ar ents of the Co hall lished 
JAMES A. GARFII under f the Seeretat 1 tants, a dist1 ted eg 
GEORGE F. HOAR. among the member 
Mr. Commissioner MILLER offered the following: the the PRESIDENT, was 
Ordered, That the President of the Commission transmit a letter to the Presi i That to ter 
Sm: Tam directed by the Electoral Commission to inform the Senate that it has | On motion of Mr. Co issioner PAYNI it ele n o'clock a 
considered and decided upon the matters submitted it, ander the act Congress 


yx inted to consider the allowances to be made to the officers and pet 
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CERTIFICATES AND OBJECTIONS 


REFERRED 


ELECTORAL 


TO 


COMMISSION 


JOINT CONVENTION THE TWO HOUSES CASES FLORIDA, 
LOUISIANA, OREGON, AND SOUTH 


CERTIFICATE No. 1, 


EXECUTIVE OFFI 
Tallahassee, Florida, December 6, 127 


Pursuant to laws of the United States, T, Mareellus L. Stearns, governor of Flor 
do hereby certify that Frederick C. Humphreys, Charles H. Pearce, William 

IL. Holden, and Thomas W. Long have been chosen electors of President and Vice 
President of the United States, oa the part of this State, agreeably to the provisions 
of the laws of the said State and in conformity to the Constitution of the United 


States of America, for the purpose of giving in their votes for President and Vic« 
Presidentof the United States, for the term prescribed by the Constit on of said 
United States, begin the fourth day March, the year our Lord one 
{ 


wand eight hundred and seventy-seven. } 
Given under my hand and the seal of the State, at Tallahassee sixth day of 
December, A. D. one thousand eight hundred and seventy-six, and in the one hun | 
dredth year the Independence the United States America. 
seal M. L. STEARNS, Governor. 
hy the governor, 
Attest: SAML. B. McLIN, 


Secretary of State. 

STATE OF FLORIDA: 
We, whose names are mentioned in the annexed certificate of appointment, ha 
i pursuant to the Constitution and laws of the United States of Ar 


the manner directed by the laws of the State of Florida, been app y 
President and Vice-President of the United States of America, ar issem 
bled at the State capitol in Tallahassee, being the seat of government of said State 
and the place designated by law for that purpose, on the first Wednesday in De 

cember, A. D, one thousand eight Piece ot and seventy-six, being the sixth day of 


said month, and in the one hundredth year of the Independence of the United 
States of America, have voted, by ballot, for President and Vice-President, having 
named in our ballots the person voted for as President and in distinct ballots th 
person voted for as Vice-President, and in the same ballots there were four (4) 
votes for President of the United States of America, all of which four (4) votes 
were east for Rutherford B. Hayes, of Ohio. | 

In testimony whereof we have hereunto set our hands on the first Wednesday, | 
being the sixth day, of December, in the year of our Lord one thousand eight | 
hundred and seventy-six. 


F. C. HUMPHREYS. 
C. H. PEARCE 

W. IL. HOLDEN 
PilOs. W. L@NG, 


STATE OF FLORIDA: 

We, whose names are mentioned the annexed certificate appointment, 
ing, pursuant to the Constitution and laws of the United States of America, and | 
in the manner directed by the laws of the State of Florida, been appointed electors 
of President and Vice-President of the United States of America, and havit 
sembled at ihe State capitol in Tallahassee, in the State af 
government said State, and the place designated law 
the first Wednesday in December, A. D. one thonsand eight hundred and seventy 
six, being the sixth day of said month, and in the one wredth year of the I 
pendence of the United States of America, have voted, by ballot, for President 
and Vice-President, having named in our ballots the person voted for as Presis 
and in distinet ballots the person voted for as Vice-President, and in th 
lots there were four /4) votes cast for Vice-President of the United States of Ame 
ica, all of which four (4) votes were cast for William A. Wheeler, of New York 

In testimony whereof we have hereunto set our hands on the first Wednesd 
being the sixth day, of December, in the year of our Lord one thousand ¢ 


hundred and seventy-six. 


F. HOMPHREYS. 
C. H. PEARCE. 
W. H. HOLDEN. 
TILOS. W. LONG. 


CERTIFICATE No. 2. 


STATE OF FLORIDA, ATTORNEY-GENERAL'S OFFICI 
Tallahassee, ——— - 


List electors President and Vice-President the United States for 
Florida. 

William Archer Cocke, attorney-general the State Florida, 
one of the members of the board of State canvassers of the State of Flor 
certify that, by the authentic returns of the votes cast in the several coun 
the State of Florida, at the general election held on Tuesday, November 7, 18 


Pre of tl Unit 
r vec 
! sta ct 
\\ 
members of the State board of canvassers of said State, having me dc 
in the city of Tallahassee, at the ca ), in pur the dit the I 
lature of the State of Florida, at twelve o'clock t We . t 
day, of December, in the ye Lone tl t hundreds 
t same being t tof the State of I rida, do cor 
being so asset organized, we proceeded to voto by 
ed irst for ‘ nd then for such Vice-Pre nt 
And we further certify that we, and each of us, are duly tlified ler the ¢ 
stitution and laws of the United States, to hold the said ¢ e of « I I 
dent and Vice-President, and that we have each of us taken the « oftice p 
scribed by the laws of the t l lent ee? 
dent, and that we have « other i 
the laws of this State, pres wz the dat f 
electors 
And we further cert li r of t 
nt and the « 
ull persons voted f tes for 
ident of the United State of } \ 
r of votes four, (4 
A. 1 of t 
our hands 1D tt cay i 
! of I) t 
ix dof t Indep 
i La t of 
WILKINSON CALL, 
ROBERT BULLOUK, 
ROBERTI 
YONGE, 
ened hh elec t 
f sovernor of 
i rele 
ft 
nit 1 rnor did retuse t 


In the ¢ c ‘ iryv of st 1 seer 
wn that W Call, J s E. ¥« 
ere ¢ tl ot Pre ul 
Idof eT that the 
f Florida establ said ind of State can 
1. nor is: il mm ¢ i 
It shown and ul to 
ult day of Dece er, 187 t the « 1 Pal 
AL. | WM. ARCHER COCK] 
At Gen Ss f I 1 
E upAa, C ty of Leon 
tobert Bullock, and I, Wilkii Call, and I, James E. Yonge, and T, R 
ilton, do solemnly swear t] ll 1 id the Con 


tty port protect ana ae 
lof 


eur te ud of the St ot 
\ L true i 
1 fi Ithe d of t ‘ ‘ ‘ 
{Sta on ich la out to ent 
WILKINSON CALL 
YONGE 
ROBERT BULLOCK 
ROBERT b. HILTON 
rn to and subscribed before me this sixth day of December, A. D. 1876. 
AL. J FRED. T. MYERS 


Supreme Court the 
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lahas 
STAT 
q tion a l 
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3 | liver the sate to Us 
WILKINSON CALL, Elector 
ROBERT BULLOCK, Elector 
of | ROBERT B. HILTON, tor. 
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eleet of | 
( 2 ( 
Ww 
‘ i ‘ 
aos ‘ 
j \ 
\ BLOXTAM fs 
t i to bed 
l 
he ra ict 
| ato } 
ol ot 
1 ‘ to t ‘ia eto ‘ 
oP ntof the I is 
‘ = electors, by ba t, fe 
ve Least our ‘ is wh 
tof the U1 1 State id 
| nted. itd thre per 
fs 1 J en, of State of 
Sta if if rot 
ft) ln t tor Vice 
eortiu 
‘ ite \ t 
' 1 yor of 
t St i, f Vice-Pres 
of Ja A. 1D. 1877 
id la seals 
WILKINSON CALI I 
YONG! 
ROBT BULLOCK 
ROBERT B. HELTON st 
t and Vice-d tof the United S 


lected Lapp ted clectors at lL elect 
wo oftice of the secretary of stat 
s shall canvass th vil ret 
t woved February 27, 1872, « 
the preci it 1 Of nd tl 
Int the constru echare 
did sof the board of State canvassers 
eco tort 2 State in the case 
mi ps, Jor Gibl secretary 
1 it ‘ f The State of I 
B. uw e. Williaa 
ton A. ¢ gill, comptroller of publ 


ourtiticat 
kept for 

certitica 
ve t, amd tr two ce 
he pre ing ottic of thes and one 
ft State of Florida 

t from and after its passage 


this 2th day of January, A. D. 1277 
W. D. BLOXHAM 


Secretary of 


tw 
ctors 
\ 
A.D. 
{ 


A 
| 
Al 


asee, on t 1th und proceede ass the re 
ofag Lis 7th day of November, A 
pr l in acco provisions of an act entitled “A; 
to} i legal canvass of t electoral vote of the State of Florida, as « 
the election held on the 7th day ot November, A. D. Is76 From said cans 
al t) result, which we do heceby certify 
1 ! erot votes cast for pres lentialelcetors in the county of Alac! 
TILDEN ELECTORS. 
Wilkir Call rece ltwelve } lred 1 sixty-seven 
Yor red cl twe ndred and sixty ven ) 
] I! rece it ol I and sixt ven ) 
Liobe Bullock received twelve hundred and sixty-seven 
ELECTORS. 
¥.C. Hu ived nine ndred and eighty-four, (1,9284.) 
C. H. ed nineteen land cighty-four, (1.084.) 
ton ived ninctec read andl eizhty-four, 
[ Vhole number of ast residenti veelors in the county of Ba 
was as follows, vi 
Wi mCally t, 
Ja 
tb. il ) 
t rt lit, (2 
Hhauphries (143.) 
C. H. Pear 143) 
\ Hi. tlo », (143.) 
Long reesi (i43.) 
I Ne number of votes cast for presidential electors in the county of Bre 
vard was as f 8, Vi 
Wi on Call rea lo hunt! ti.) 
J E. Yonee rece don n, (LIL) 
one «eleven, (L11.) 
ne hond cleven, (iLL.) 
~.) 


w 


presidential the county Brad 


H. llolden received t 
‘ 


d two, (2 
sidential clectors in the county of Calhour 


lor n 


Wilkinson Call received two hundred and fifteen, (21 
James BE. Yonge rece dand fifteen, 
>» Hilton reecived two hundred and tifteen, ( 
ceived two hundred and titteen, (215.) 
ies received sixty-three, (63 ) 
earce received sixty-two, (¢ 
Holden received sixty-three, (63.) 
T. W. Long received sixty-three, (63.) 
Ii 


yhries received one, (1) 


ived two bundre 


ll received nine hundre 1 three, (03.) 
e received nine hundred and three, ; 


I on received nine hundred and three, (903.) 
Robert Ballock received nine hundred and three, (903.) 
I Her :phries received sever dred and eighteen, (718.) 


[. aree received seven hundred and eighteen, 
H. Holden received seven hundre cightec (718.) 
W. Long received seven hundred and eighteen, (71s.) 
The whole number votes cast for presidential electors the county Clay 


sas follows, viz: 

Vilkinson Call received two hundred and eighty-six, (286 
James E Yonge received two handred and hty-seven, 
Robert B. Hilton received two hundred and eighty seven, (227. 
Robert Bullock received two hundred and eighty-seven, (237.) 

F. C. Humphries received one hundred and twenty-two, (122.) 

©. H. Pearce received one hundred and twenty one, (121.) 

W. IL. Holden received one hundred and twenty-two, (122. 

T. W. Long received one hundred and twenty-two, (122 

The whole number votes cast for preside.tial the county Duval 
is as follows, viz: 

Wilkinson Call received fourteen hundred and thirty-six, (1,436.) 

James E. Yonge received fourteen hundred and thirty-seven, (1,437.) 

Robert B. Hilion received f hundred and thirty-seven, (1,437.) 

H : hundred and thirty-seven, (1,437.) 


) 


F.C. Humphries received twent 307.) 
C.H 
W. HL. Llolden received twenty-three hundred and sixty-seven, (2,367.) 
received twenty-three hundred and sixty-six, (2,366.) 
Stearns received one, (1.) 
number votes cast for presidential electors the county Dade 
was as follows, 


} 


Vilkinson Call received five, (5.) 


\ 

James FE. Yonge received five, (5.) 
R 

i 


lilton received tive, (5.) 
lock received tive, (5.) 
uphries received nine, (9.) 
ce received nine, (9.) 
nm received nine, (9.) 
received nine, (9.) 
votes cast for presidential electors the counvy Escam 
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A. The it and 4 
KK 1 me 
‘ cleet t C Ti. Pearce received fifty-eight, (98) 
tor H. Holden received tiity-eight 3.) 3 
ene ve cast ¢ ent of T. W. Long received tifty-eight, 
‘ t | for View} Lbal- | ford was as follows, viz ; 
pened ret t | Wilkinson Call reeeived seven handredand three, (703.) a 
t f said | , \ New | James EK. Yonge received seven hundred and three, (703.) u 
teft mllots | Robert B. Hilton received seven hundred and three, (703.) 
eof wA.l itlent Robert Bullock received seven hundred and three, (703) 4 
1 Co. Pearce received two hundred ant two, (202) 
t for eld. ‘ oft | ¥ hundred an 
‘ | Phe whole number of vot 4 
! t t Le etor | was as follows, viz: 3 
‘ 
Phe whole nu 
‘ ean if the clectoral vote of the State of F'orida as follo 
I t sta t Florida, repr ted in senate and assembly, do enact } : 
part by t shally et forthwith at the« ce of tl retary 
‘ } nt to notice to le iven by the secretary of ve, anlform a board | 4 
se! preceaml to canvass the retur of t election of electo 
entand Vice bre lent the 7h day of November, A. D. 1876 and | 
ow io as | 
Tie rs ac | 
to the fourt { f titled | j 
et to ' to provi olding 
P i and 
the ra ar under ] 
rm f The q 
| the relat rof f state 
of G Drew Sa Archer 
tlorne ‘ ral ints ol 
The said ! mak sign a certifeate, containing in words | 
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! ire the om t, which of the | 
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| The whol 
bia was as follows, viz 


Wilkinson Call received fourteen hundred = 
James E. Yonge received } 4 
; Robert B. Hilton received tor 
£ Robert Bullock received fo 
i F.C. Humphries reecived sixteen 
Pearce received sixteen hr 
W IL. Holden received sixteen hu 2.) Phe v for presid ‘ s in the county of Liberty 
W. Long received sixteen hundre was as ) i 
Che whole number of votes cast for rs int county of Frank W son Call reeeived one | ed and for 147 
lin is as follows, viz: James kb. Yo received ¢ f 147 
Wilkson Call received one hundred and sixty-seven, (167.) Robert B. Hilton received 1 1 st 1, (haT 
James Yonge received one hund ty-seven, (167.) ] ert Ballock received forty-s (147 
Robert B. Hilton received one hundred and sixty-seven, (167.) es received three, (83.) 
- R rt Bullock received one hundred and sixty-seven, (167.) C. H. Pe received eight v-thre 7) 
Humphries received ninety-one, W. HH. Holden received « v-three, (=3.) 
4 H. Pearce reccived ninety-one, (91.) r. W. Le received « hree, 
a W. HL. Holden received ninety-one, (1) The whol unber of y cast for presidential electors in the county of Madi 
§ {. W. Leng received ninety-one, (OL) son was as follows. v 
i Phe whol number of votes cast for presidential electors in the county of Gads W on Call received « tl . Land seventy-eight, (1 =) 
don was as follows, viz | Ta re l venty- ) 
Wilkinson Call received eight hundred and thirty-five, (835.) Robert Bo receive ‘ venty-eight, 
Tames E Yonge received eight hundred and thisty-tive, (=385.) | Rebert Bullock reeeived t unl ) 
Rebert B. Hilton reeeived eight bundred and thirty-five F.C. Humphries 1 l et sand nvel ed and tw four. (1 524 
Robert Bullock received eight hundred d thirty-five, 335.) Co. Pearce received one t ve] dred and twent 1 
Humphries received thirteen hundred, (1,500.) W. LL. Holden ree t . lt red ity fo i 
U. Pearce received thirteen hundred, (1.300) r. W.! received t it ty-f 
W. H. Holden received thirteen hundred, (1,300.) The wl number of votes cast for presidential electors in the county of Mana 
W. Lone reeeived thirteen hundred, (1,300.5 tee was as f 
Phe whole number of votes cast for presidential electors in the county of Ham Wi Call received two hundred and s two ) 
jlton was as follows, viz: |} James FE, Yonge receiv t red sixty-tw ) 
i Call received six hundred and seventeen, (617.) rt B. recs it lred and 
Yonge received six hundred and seventeen, (G17.) | Robert B ek rec ed two] ‘ ind six two, (262.) 
Robert B Hilton received six hundredand seventeen, (017.) ( llumphries reece 
Robert Bullock received six hundred and seventeen, (617.) C OW. Pearce received twe s (2 
F.C. Humphries received three hundred and thirty, (330.) W. HL. Hol received t x ) 
Pearce received three hundred and thirty, | Long reeeived t 
W. IL. Holden received three hundred and thirty, (330.) Phe whol miber of votes cast for pre el electors in the county of Marion 
tr. W. Long received three hundred and thirty. (330.) wits as follows, viz 
Phe whole number of votes cast for presidential electors in the county of He \V on Call eived I ed 1 fiftv-cigl a) 
I do was as follows, viz James I ‘ rec lred and tiftyv- t ) 
Wilkinson Call received tive hundred and seventy-nine, (57) Robert B. H red ‘ hundred and fifty « t 
James F. Youge received tive hundred and seventy nine, (47) Robert Bullock receaved e hundred and fifty-eight, (9 
Robert B. Hilton received tive hundred and seventy-cight, (578 ) F.C. Humphries received tif ! dred and tifty-two, (1,552.) 
Robert Bullock received tive hundred and seventy-nine Co Pearee received tifteen | i ty-two. (1 
F.C.) Humphries received one hundred and forty four, (144) WIL. Holden received tif | | l 
Pearce received one hundred and forty-four, (144 W. Long reecived tiftes red ft 
W. HL. Holden received one hundred and forty-four, (144.) I Whole t werof votes cast for pre utial electors in t count f Mon 
LW. Long received one hundred and forty-four, (144) roe Was as ] 4, Vi 
Phe whole nt vrof votes cast for presidential electors in the county of Hills- | Wil son Call rece lt ! lred and fort n. (1.03 
borough was ¢ llows, viz: i Ja Yonge res d ‘ 
Wilkinson Call reeeived seven bundred and ninety, (790.) Robert B. [Hilton ree | | 1 fort 1,047.) 
James E. Yonue received seven hundred and ninety, (790.) | Robert Bullock rece d ed and fort 47.) 
Robert B. Hilton received seven hundred and ninety, (790.) | ro C8 phries ree ed nine | ed 1 t x0.) 
Robert Bullock received seven hundred and eighty-nine, (780.) Cc. 3. received nine 
F.C. Humphries received one hundred and eighty-six, W. Holden received nine dred and eight 
Pearce received one hundred and eighty-six, W. Long received st and « t ) 
W. LE Holden received one hundred aud eighty-six, (1s6.) | Phe whole 1 of votes cast for presidential electors in the county of Nassau 
Pr. W. Long received one hundred and eighty-six, (186. wa s follows, \ 
Phe whole numberof votes cast for presidential electors in the county of Holmes | Wil on Call received six 1 ed and ty-seven, (667 ) 
was as follows, viz James Ve ed ar (HOT) 
Wilkinson Call received three hundred, (200.) | B. i land ) 
James E. Yonge reeeived three hundred, (300.) Bobert DB k rec ed land G07.) 
Robert B. Hilton received three hundred, (300.) | F.C. ies rec ed ei hundred and two, (s02.) 
Robert Bullock received three hundred, (300.) } Pearee rec | d two, ( 
©. Humphries received sixteen, (16.) W. H. Holden ree | imdred and two, 
Pearce received sixteen, (16.) Ll. W. Lone ree ede lred itwo 
W. H. Holden received sixteen, (16.) | The whol were otes cast for pre ti in the county of Orange 
TOW. Long received sixteen, (16) was is follows 
The whole number of votes cast for presidential electors in the county of Jack Wilkinson Call received nine hundred and eight, (903.) 
son was as follows, viz: James BE. Yonge rec ed undred and t 
Wilkinson Call received thirteen hundred and ninety-seven, (1,3 Robert Bo ree t ) 
Z James E. Yonge received thirteen hundre und ninety-seven, (1 ) Robert Bullock received } eda ' ) 
Robert B. Hilton received thirteen hundred and ninety-seven, ) Hu hrie ‘ lt lred t, (20=) 
Robert Bullock reecived thirteen hundred and ninety-seven, (L,307.) | Pearce ree two} ind ) 
F.C. Humphries received twelve hundred and ninety-nine, (1,299.) Weill iden ree d two ed ‘ ) 
C. H. Pearce received twelve handred and ninety-n 120) PW. Low, re it 
W. Holden received twelve hundred and rety-nine, Phe whol vo cast for presidential el it nty of P um 
T. W. Long received twelve bundred and ninety-nine, (1,25) Was f WS, Vi 
The whol numberof votes cast for presidential electors ui the county of Jeffer Wilkinson Call recei 1 ] lred and tive 
son was as follows, vi James Youge reevi ‘ 
Wilkinson Call received seven hundred and th v-seven, (737.) Robert B. Hilton ree ix} dred and tive, « 
James E. Yonge rece ved seven hundred and thiity-seven, ¢ ) Robert B ‘ ee ed Land five, (605) 
Robert B. Hilton received seven hundred and thirty-seven. (737.) ed e hondred deighty-s ~6 ) 
Robert Bullock received seven hundred and thirty-seven, (737.) | I ic] ( 
F.C. Hamphries received twenty-six hundred and sixty, (2,660.) d and eight 6.) 
(. H. Pearce received twenty-six hundred and sixty, (2.660.) ‘ ) 
W. HL. Holden received twenty-six hundred and sixty, (2,660.) scast for presidential electors in the county of Polk 
T. W. Long received twenty-six hundred and sixty, (2.600.) ‘ i 
rhe whole number of votes cast for presidential electors in the county of La Wilkinson Call received four hundred and fifty-six, (456.) 
Favette was as follows, viz James E. Yonge receive r hundred and tifty-six, (4 A 
Wilkinson Call received three hundred and nine, (309.) Robert B. Hilton received four nilred ancl titty-six, (496.) 
a James E. Yonge received three hundred and nine, (309.) Robert Bullock received four hundred and tift ix, (456.) 
7 Robert B. Hilton received three bundred and nine, (300.) F.C. Hon re Ls 
Robert Bullock received three hundred and nine, (309.) CLL. Pears eds ( 
q Humphries reevived sixty-two, W. H. He ive 
C. HL. Pearce received sixty-two, (62.) W. Lone received 
W.. Holden received sixty-two, (62.) Phe whole n ver of tes cast for presice in t uty of ta 
T. W. Long received sixty-two, (62.) Rosa was as follows, vi 
The whole number of votes cast for presidential electors in the county of Leon Wilkinson Call receives n hundred and sixty-eight. (768.) 
was as follows, viz | James BE. Yo rec ‘ ' lar tyv-r t. (7 ) 
Wilkinson Call received one thousand an ree, (1,903.) Robert B. H dl se ed t 
James E. Yonge received one thousand and three, (1,003.) Robert Bullock reecived seven hundred and sixty-eight, (768.) 
Robert B. Hilton received one thousand and three, (1,003.) r.c. Hom ‘ eceived four | dred and nine 409.) 
Robert Bullock received one thousand and three, (1,003.) C.. Pearce recei if nodred and nine, (409) 
F.C. Humphries received three thousand and thirty-tive, (3,035.) IT. Holden re four | Land nin 10.) 
Pearce received three thousand hirty (3,055) fous 
W. HL Holden received three tl m ( ) I ! for pr ‘ t t ( ty of i 
W. Long received three thousand tive, (34 te 
Phe whe le number of votes cast for ntial el rs in the county of L W 
Was 2s follows, v1 J BE. ¥ ‘ 
Wilkinson Call received four hu ed and eight {~7.) rt ee ‘ i 
dames E. Yonge received tour buudred and eighty-cight, Robert res ! fat five 


| 
ELECTORAL 
I 


re } dand three, (173.) 
UC. H. Pea and seventy-thre 173 
mnty of Saint 
I ! 
u 
{ 
| j t ! It t ) 
| it t Kin) 
I pu ial clectorsin the county of Suwan 
nee 
\ 7 1 ed and twent ix 
es Yonge ltwent 
i Land twent 
rt | T l t dtwent ix 
‘ land fifty-eight, (458.) 
C. 1 tif ‘ t, (458.) 
I Janel tiftyv-cight, (458.) 
ed and tif eight, (45".) 
i t | i leleetors in the county of Taylor was as fol 
( res lred 1 forty-two 
Y ! treed df two 
it li two 
r.C. if 
) 
Wat t 
for] ‘ lelector i the county of Volusia 
Wis 
\ Ca ‘ 1 d and aixt 100.) 
i KE. Yonge ed fe 
] Hiilton ed fou 
th ‘ 
1] 
l 
’ ‘ “op tial electors in the county of Wak 
neon Call ree ‘ el lred and sixty-or (301.) 
th. lred and sixt me, (361) 
‘ ed and sixty-one, (361.) 
es rece ‘ hundred and eighty-two, (122,) 
ome vive lred and « htyv-two, 
W. bed and ei y-two ~2,) 
ree low red and eighty-two, (1-2) 
rof t for preside il electors in the county of Walton 
n Call ree Ired and twenty-six 23.) 
KE. Youve re red and twenty-eight, (#28) 
rb. il rr red and twenty-eight, 
C. eres ‘ 
1 cust | l ul electors in the county of Wash 
it \ 
\\ mf ‘ 1 r} land ven, (4 ) 
Ie. Ye rea sey 107.) 
edt ba 407.) 
‘ h | Li teen, 
‘ ‘ ‘ leer 
the e, we, the l » Dk im, secretary of state, Col bus Drew 
‘ \ ( i 1 ‘ t t the board of canvassers 
a i » here co y that t com] d said canvass in conformity 
{aur ‘ en 1 do declare nd as follows 
l at t for pre | il electo vas as follows, vi 
\\ Call ree wenty-four the 1 four | lred and thirty-seven, 
Van E. ¥ e reecived twenty-four thousand four hundred and forty, (24,410.) 
Karle bb. 1 res venty-four thousand four hundred and thirty-seven, 
(24.4 ) 
Robert a ed twenty-four thousand four hundred and thirty-seven, 
qi 
co. 8 ed twenty-four thousand three handred and forty nine 
©. i. Peares ed twenty-four thousand three hundred and forty-five, (24,345.) 
W. HL. Holden received twe rt three hundred and tifty, (24.350.) 
W. Long dtwenty sand three hundred and torty-tour, (24.344.) 
Now, t fore etl \ un D. Bloxham, seeretary of state, Columbus 
1) ‘ ler ot ‘ Walter Gwynn, treasurer, constituting 
1 oard of can . esaid, do hereby certify that, having com 
plete 1 y sin cor ty with the provisions of said act entitled * Anact 
1 | leanvass of the electoral voteof the State of Florida as cast at the 
eles ithe 7th day of November, A. D. I-76,’ we have ascertained and 
dete 1 ddol "vy declare and proclaim, that, from said canvass, Wilkin 
1 Call, James E. Yonge, Robert B. Hilton, and Robert Bullock are duly elected 
chose ind appointed electors of President and Vice-President of the United States 
tort State of Flordia 
Int ony whereof we do hereunto aflix our official signatures, at Tallahassee, 
this the « of J 
W. D. BLOXHAM, 
S tary of State and Chairman Canvassing- Board 


DREW, 

ler Publie Ae State of Florida 
WALTER GWYNN 
Treasurer, 


counts, 


State of I ida 


| 
| 


| 7thday of November, A. D 


| 
| 


| the State to be affixed, at the capital, at 


TABULATION 
I on Repu iele 


Alachua 
Baker 


Calhoun Q15 21 O15 “tia 1 
Columbia 903 ) Qi 71 
Clay | 2-6 247 i2 
\ 1,456 1 7, 1,437 1,4 2, 2 
14 1, 426) 1, 426) 1,426. 1,603 1 
it 16 167 
617 
579 mo 
7M 
0 ( 300 300 
1, 397) 1 1, 1 1,2 
1,003 1,003) 1 1, 00 3 


144 
1,07 1,‘ 1,078, 1,524 1 
958 1,552 1 
607 
OOS 908 G0 
65 G05 GUD 
156 44 45 int ‘ 
56 ( ont 4 173 
62 don 
242 73 
100 1-6 


Washington 


TOTAL RESULT 
Wilt 24,457 F.C. Humphri ) 
24,437 W. HL. Hold 
Rober 24,437 T. W. Lon i 
OFFICE OF THE SECKETARY OF STATI 
Tallahassee, Florida 

I. W. 1D. Bloxham, secretary of state of the State of Florida, do hereby cert 
that the foregoing isa trne and correct copy of the certificate of the board of St 
canva rs, ata canvass of the votes cast at the election held on the 7ih a 


November, A. D. 


States, f¢ 


Pre 
the State of 
rdin my office 

In attestation whereof I hereunto set my hand and affix the seal of my office, at 
Tallahassee, the capital, this twenty-sixth dey of January, A. D. 1577 

W. D. BLOXHAM, 


Secretary of State 


for electors of 


rand on behalf of 


lent and Viee. President of the U1 
Florida, and of the result thereof, as 1 


same appears of ree 


EXECUTIVE OFFICH 
Tallahassee, Florida: 
I, George F. Drew, governor of the State of Florida, do hereby certify that t 


above attestation of &. 1D. Bloxham, secretary of state of the State of Florida, is 
in due form, and that it is made by the proper officer, to whose act as such t 
faith and credit are due 


In testimony whereof I have herennto set my hand and cansed the great seal of 


‘Tallabassee, 


this 26th day of January, 
LD. 


SEAL. ] GEO, F. DREW, 


An act to declare and establish the appointment by the State of Florida of electors 
of President and Vice-President. 


Whereas at the general election held in this State on the 7th of November 
1276, according to the returns from the several counties on file in the office of 1 
secretary of state, and according to a canvass and a statement and a certilicat 
thereof, made by the secretary of state, treasurer, and comptroller of public 
counts, under an act of this Legislature, entitled “ An act to procure a legal ca 
vass of the clectoral vote of the State of Florida, as cast at the election held on t 

Robert Bullock received twenty-four thousand four hundred and thirty-seven 
votes for the oftice of electorof President and Vice-President of the United Stat 

Robert B. Halton received twenty-four thousand four hundred and thirty-seven 
votes for the said said oflice, 

Wilkinson Call reccived twenty-four thousand four hundred and thirty-seven 
votes for the said office, 

James E. Yonge received twenty-four thousand four hundred and forty votes 
for the said office, 

Charles H. Pearce received twenty-four thousand three hundred and forty-five 
votes for the said office, 

Frederick C. Humphries received twenty-four thousand three hundred and forty 
nine votes for the said offi 
William Holden received twenty-four thonsand three hundred and tifty votes 
for the said oflice, 

Thomas W. Long received twenty-four thousand three hundred and forty-four 
votes for the said oltice 


ELECTORAL 
we 
25s 238 23 143 143 143 143... 
Madison , 1,524) 1, 524 
Marion 1,552) 1,552) .. 
Sunta Ros: 400 404 109 
Saint 358 3 
Suwannee 455) 1 
laylor 73 73 43 
407 407 407 407 119 11% 119 11) 
a 
| 
| 
| 
q 
q 
q 
| 
| 
q 
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ELECTORAL 


, as shown by the said returns, the said Robert Bullock, Robert B 


li ' i n Call, and James E. Yon were duly chosen and appointed 
elvetors of President and Vice. Presid he United States by t State of 
1, in such manner as the Legislatu the said State hal eted 
vhereas the board of State cany mintitiite ler pprer 

27, did interpret laws of this ‘ powers 

of tl til board sto give m powel EN ule cert 
returns, and did, in fact, u such interpretation, exec] col si 
! we returns, wl sterpretation has been adjudged by the preme court 


erroneous and i al; 
Jud whereas the late governor, Marcellus L. Stearns, by 
action and erroneous and illegal ¢ ass of the said board 


erroncously cause to be made and certified lists of nan 
State containing the names of the said Charles H irce, Pre 
William Holden, and Thomas W. Long, and delive 
sons, When in facet the said persons had not received the hig 

{on a canvass condueted according to the rules preserible 
by the supreme court, were not appointed as electors or « 

from the governor, but Robert Bullock, Robert B. Hilton, Wil \ 

| + E. Yonze were duly appointed electors, and were e1 l » ha 1 
names compose the lists made and certitied by the governor ve h lists 
‘ ered to them 

Ni therefore, the people of the State of I sented in senate and 
ly, do enact as follows 

Secon That Robert Bullock, Robert B t Vilkinson Call, and Jam 
EE. Yonge were, on the 7th day of November, e736, duly chosen aud a ter by 


fon behalf of the State of Florida, in such manner as the Levis! 
has directed, electors of President and Vieo-President of 11 
were fromthe said 7th day of November, I-76, : 
exercise all the powers and duties of the offic 
power and authority onthe 6th day of Decen “7h, to vote as suc 
President and Vice President of the United States, and to certify 


their votes as provided by law, and their acts as such clectors are hereby rat 1 
contirmed, and declared to be valid toall intents and purposes; and th tid Rob 
ert ck, Robert B. Hilton, Wilkinson Call, and Janes Yo re he ap 


pointe lsuch electors as on and from and after the said 7th day of November, b-7 


Sec. 2. The governor of this State is hereby authorized and directed tomake and 


eortify in due form, under the great seal of is State, three lists ef the n of 
the said electors, to wit, Robert Bullock, Robert: Bo Hilton, Wilkinson Call, and 
James E. Yonge, and to trausmit the same, with an authenticated copy et t! Ti 

to the President of the Senate of the United States wil Saicdl lists eel eat 

shall be as valid and effectual to auth: ntic Uf of this State the appoin 

ment of such electors by this State asif they h n made ant d ered O10 
the 6th day of December, i876, and had been transmitted i ‘ t 

after, aad the lists and certificates containing the names of Charles Hl. Poar 


Frederick C. Humphries, William H. Holden, and Thomas W. Long are hereby d 


clared to be illegal and void. 

sec. 3. The governor of this State is further at 1 and requ L to canse 
three other lists of the names of said electors, to Bobert Ball Robert B 
Ili ton, Wilkinson Call, and James E. Yonge, to be made and certitied, and forth 


with delivered to the said electors; and the said electors shall thereupon meet at 
the capitol in Tallahassee, and make and sign three additional certitic 
votes given by themon the said sixth day of December, eact l 
shall contain two distinct lists, one of the votes for President an 

votes for Vice-President, and annex to each of the ceriiticates one of the lists 
of the electors which shall have beeu turnished to them by the governor pursuant 


to this section, and the certificates so made shall be scaled up, certified, aul one of 
them transmitted by messenger and the other by mail to the President of the Sen 
ate, and the third delivered to the judge of the district, as required by law 

Sec. 4. An authenticated copy ot this act shall be transmitted by the seeretary 
of state to the President of the Senate of the United States. and another copy to 
the Speaker of the House of Represcutatives of the United States 

sec. 5 This act shall take effect from and atter its passage 

Approved January 2), 


OFFICE OF THE SECRETARY OF SPATE 
Talluhassve, Florida 
I, W.D Bloxham, secretary of state of the State of Florida, do hereby certify 
that the foregoing is a true and correct copy of the original on tile in my office 
In testimony whereot [ have hereunto set my hand and aflixed the great seal of 
the State. Done at Tallahassee, the capital, this 2oth day of January, A.D. 1577 
[SEAL.] W. D. BLOXHAM 


Secreiary of state 


OBJECTION TO No. 1 

The undersigned, Charles W. Jones, Senator of the United States from the State 
of Florida; Heury Cooper, Senator of the United States trom the State of “‘Cennes 
see: J. E. MeDonald, Senator of the United States from the State of Indiana; Da 
vid Dudley Ficld, Represent itive from the State of New York; J. Randolph Tucker 
Representative from the State of Virginia; G A. Jenks, Representative from the 
State of Pennsylvania, and William M. Springer, Representative from the State of 
Illinois, object to the counting of the votes of Charles Hl. Pearce, Frederic ¢ 
Humphries, William H. Holden, and Thomas W. Long aselectors of President and 
Vice-President of the United States in, for, or on behalfef the State of Plot 
and to the paper purporting to be a certificate of M. L. Stearns, as governor of the 
said State, that the said Charles H. Pearce, Frederick C. Humphries, William 
Holden, and Thomas W. Long were appointed electors in, for, or on belialf of the 
said State: and tothe papers purporting to be the lists of votes cast by the said 
Charles H. Pearee, Frederick C. Humphries, William H. Holden, and Toomas W 
Long for President and Vice-President of the United States; and to the votes them 
selves, in the reasons and upon the grounds following, among others, that ix tesa 

1. For that the said Charles H. Pears Frederick © Wilham 
Holden, and Thomas W Long were not appointed by the said State of Plorda in 
such manner as its Legislature had directed, or in any manner whatever, electors 
President and Vice-President of the United States 

2 Vor that Wilkinson Call, James E. Yonge, Robert B. Hilton, and Robert Bul 
lock were appointed by the said State in such manner as its Legislature had di 
rected eleciors of President and Vice-President of the United S.at 

3. The manner of appointing electors of President and Vice 
United States in, for, or on bebalf of the State of Florida was by 
qualified electors at a general election held in said State on the 7th day of Novem 
btr, 1876; and the qualified electors of the said State did, on the said 7th day of 
November, 1876, execute the power by appointing Wilkinson Call, James EB. Youngs 


Robert Hilton, and Robert 
tothe appoint ¢ l 
ferred on auy ot 


lag 


4. Porthat the led certificate, or paper purporting to be a certificate, signed 
by M. L. Stearns ernor of said State, of the appointment of Charles H. P 
Frederick C. Humphries, William H. Holden, and Thomas W. Long to be el 
was and is in all respects untrue, anl was corruptly procure | and made in put 


of a conspiracy bel ween the 


lock to be 


said M. L. Stearn 
Frederick C. Humphries, William H. Holden, and Thomas W. I 
these objectors unknown, with intent deprive the 


such el 


Which appointment 


oecable title that could not be changed, or set aside, or con 


the said Charles 


n uid other per 


COMMISSION. 


I Hiltor t t 
St » fie tit \ 
de« 
Vice-l of-the > 
out Le | ‘ tee y l 
purporting cast s 
For that t pre Leert t ts of eleetors con 
som byt Ss i ~ 
dity. wl ‘ l and ed 
ent la t i ft ‘ 1 t blo 
in w Wilkinsen ¢ ‘ I 
rt. vl f t e been d 
said St ’ ‘ ‘ \ 
> ‘ f tl iW 
R Robert I ctors is ele 
the said Sta 3 it t ‘ 
petent up ire of f 
thet clay I) Is ete | eta f veted 
Pr dent or Viee-Pre t ators the S of tla 
the said Wi Call, R t James E. ert 
the sail ¢ wles Hf ies, W nfl. le 
aud Thomas W. 1 wl dele pleaded, { 
put in issne the ustionof t rown tl t and title, and that «f the relaters, to 
act as such eleetors, and after full hearing it isduly and 1 fully adja lged by 
said court that tl Pearce, Prederiek C. 1 i Wil 
Holden ms Wo I net ts ie of t elected, chosen 
or ap] ted, or ent bree bel 1 chose p ts h elec 
Ors ortor certitic of eleeti or appoint nt us 
h elee or and t res ren \ t, win e said Oth 
day ot December, « t Other time, « ed toas eor exereis ot ul 
powers and funetionsef s rel 1 t vere mnt aid 
day and date, mer tall and iv the ts and loin such 
wer i lar ill il bu 1 
And ity turtl | landa d thet tl said relat Robert B 
Robert B. ( 1J KE. Yona lanl 
we at ¢ le { esl nel 
Vice-P the eds nil we on t s iltih day « 
en a ‘ ancl | ‘ 
have a tes 1 da rudd el dia 
times since, toe reise rall f su 
electors lto have he t 
Vice-Presi it; and \ i t it 
perfect coufe tv w t 
ue vestot Pre ntoft 
Phey did eve thing to t i f en t 1 hy the 
Cor itutionof the United t et of 136 
of the Rh sed Statutes And if | rentef t 
Florida court, a governor of I ul ‘ 
4 thy te December 6, 1 did day of Janna » Utne t 
named four elector tt it ved Sard act of S. of 
‘ ey fo led, asp of Cou is 
wir forn e i in tl | f 
port of vidl ob wid « the und ol beg leave to 
reasens and doecnm ts sub L her t! mitt chop na 
papers, a is ! whi ind as ma, b 
u lering t ti unl claim 
vin 
il f 1. 1°77, as contains 
‘ ont in Flovida 
of 
t wtoft Le dlature of Flo a ed Jann 
Lu | issoft ‘ 
orida as cust at the el he s 1 (7tu) da 
ertificate of State canvas of the elect 
1), 1877 
! copy of the act of t I lat ‘ 
ida of elect of Presiden V 
1 cat Creor ] ver roft 
electors « t ith day of November, 1-76, bearing date Jan 
t ite of J Yo Robert Balloet ! 
ton, electo the Stat f toot oles cu i 
\ t t 1, bearing da 177 
cord of t pro lin int jadsment of t ‘ iit court of I i 
mel j ul« Sta f Plorila.on t f tion in th if of 
q rranto in the nameof tl te of Florida ex (a ! t 
Bullock, Robert B. Hilt nd s Yonge es. Charles IL. Pearce, F.C. 
phreys, W. Holden, and T. W. Let 
Also, the cop f the act of the Lezislature of Florida, approved Jan 
uary 26, 1877, aforesaid eerti ite of State ca iwsaers, aforesaid, and the 
proceedings and judan tont information aforesaid, transmitted to and received 
tha Mame of Representatives on the Jist day of January, 1877 


CHAS W. JONES 
HENRY Cool 
| J.E. MCDONA 

DAVID Dib! 
J. KR. TUCKER 
| G A. JENKS 
| WILLIAM M. SPRINGER 
| WASHINGTON, February 1, 1577 


| 0 ION TO NO, 2 

| Anobjection is interposed to the certificates, or papers purporting to be certit 
cates, of the electoral votes of t State of Florida as having been cast by James 
E. Yonge, Wilkinson Call. Robert B. iilteon, and Robert Bullo upon the gronad 
that the said eertiticat rp a t ithen ated aceor i to the require 
ments of the Constitution and la f the United State ow ent the p 
received or read, or votes stated t rein, or ff the to be counted it ‘ 
tiou of President of t f Vice-P oft 

S. B. CONOVE! WILILtTAM Woob 
1. A. SARG MARKIL i 


it 


of the said State | Senctor Members House of Representatives 
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‘ ‘ 
M \ i 
( 
4) Mo 
1A 
1 
dint ‘ 
‘ t 1 
HW. 
n 
I one ar or f 
I 


\\ 
orsed that 
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l ned a ct 
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WM. P. KELLOG( 


ice-President of the United States, for 
hat on this, the sixth day of Decer T 
d and seventy-six, we proceeded to y 
ites, on the date above, that 0 
ht votes for President of the nited St 
enimr itely proceeded to vote 

Williain A. Wheeler, « 
es for ident of the United St 
rs, have herennto ned our names. « 

f i the year of « 


WILLTAM P. KELLOGG 
Ni 


RCH. 


1ORRIS MARKS 
AARON LEVISE! 
MLANDO HW. BREWSTE! 


Pp tl iron B. I 
the sent 
te of Stot 
in words and tigure 
the Tele shall fail from 
t the hour of four p. m. of 
ity of the other electors i 
or wancies, 
nted tellers, when, after b 


< votes, being all the votes « 
district occasioned by the f 


Orlando H. Brewster received six vot 


acancyv in the tifth congressional dis 
Die ter to attend The said Aar 
herenpon declared elected to supy 
mi ricts respectively, and b 
utendance as electors, 
tte by ballot for President of the U 
vel A. Sheldon were appointed tel 
ent of the United States, Ruther 
‘ t votes tor President of the Uni 
o vote by ballot for Vice-President of 
Oscar Joftfrion were appointed tellers 
esident dad States, William 


of the Uni 
receive ¢i \ 


eupon the said electors sig 


s cast by the electors tor 


United States 


e ot the district court of 


person to t 

lent of 1 the Governn 
January 1 rtificates, 1 
the above service, and said clectors n 
h appoint nt in the tollowing form 


ich certilicates are herew 


ted to convey the vote to the President ot 


orsed in the same v 


COMMISSION. 
| 1876, for electors for President and Vice-Pre ent of the United States, the { 
ir en and any teelectors of President and \ 
4 y t} t t l 
J 
\ surth onal district 
tth ressional district. 
§ I e hereunto xed my signature and caused the } 4 
f | oft t city of New Orleans, this sixth day of De« 
ber ne thousand eight hundred and seventy-six, a 
tl f the I ted States of America the one hundred / 
j | tir 
| 
| 
Tue Univen STATES OF AMERICA 
STATE OF LOUTISTANA, STATE-Lovs 
N Orleans, December 6, 157 
nt and V ‘ 
a St 
i edei 
fo 1 St 
ht we 
elect t 
+] th 4 
n ‘ y-six, and of the Independence of the United 
PETER JOSEPIL, 
LIONEL A. SHELDON, 4 
( 
I 
tyor N Orleans: 
this Wednesday. t} ixth dav of December, A. 
the people of the State of Loni na electors of 
he United States, according to the cert te of \ ’ 
i he State of Louisiana, hereto attached, namely: \W 5 
3 i ¢ State at large; J. Henri Burch, elector forthe St j 
r for the first congressional rict; Lionel AS 
‘ cressional distriet; Morris Marks, elector 
t! ( r Joffrion, elector for the sixth congressional 
‘ a t the city of New Orleans. the seat of govern t ¢ 
‘ required by law, on the tirst Wednesday of Decem 4 
\ eventy-six, b the sixth day of said mont! 
We i Burch. Peter Josenh. Lionel A. 
‘ Not answering Aaron B. Levisee and ¢ 
rf Bureh was elected to preside; and on1 
cess Was taken till the hour three-thirt 
em 
P t w ind that Aaron B. Levisee and Orlando II q 
\t ourot four 
t ad to attend 
‘ f 
electors chosen by 1 
‘ the apy ted place 
d ting, it shall be the d I j 
o suppl h vacan 
ter Joseph were appe Hat 
tk pply the cany in the fourth « eressional ] q 
re of Aaron B. Levisee to attend, an) 
- being 1 the votes cast to supply the t 
| occasioned by the failure of Orlando 
~ Levisee and Orlando LL. Brewster wer the 4 
| vacancies in the fourth and fifth cor in 
“ey sent for, soon after appeared and were 
sips The said electors then proceeded te ted 
bn States, when William P. Kellogg and I 
nd upon counting the ballots for 1] 
ITaves, of the State of Ohio, did reeei ted 
States, being all the votes cast. 
The said cleectors then t the 
United States, when Peter ancl 
the votes \ 
‘State of N s for Vice-President of 
tes, being votes ned 
s, one of W his hereto attached, 
ly in enveldffs and sealed up carefully, and on each envelope was 
Che within contains a list of all the vote 
tisiana for President and Vice-President of thalliiiiiiiiiiiZ” on: 
en to the person ap 
eUn IStates, and another ind is put in the 
the other deposited with the judi 1! 2 
Peter Joseph ake 7 
ertothbe Pr ent. 
Wednesday in hen 
t ] i> test t leleet hl erson Was ap ule 
ot I ‘ I ‘ of Nov ruilicate of suc 
q 
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UNITED STATES OF 


ited States, on Wednesday. the sixth da Dees ‘ a. 1D. iste \ ~ 
hereof wel hereunto signed our 1 ‘ t sth ad of VSTER 
r, in the vear of our Lord ¢ en hundred and enty-six tl 
ludependence of the United States of America the one hundred and first 
Ay 


tate at] Jose t 


UNITED STATES OF AMERICA, STATE OF LOUISIANA | Sheldon, « tor for the ‘ COnETeESS 1 «list t: Morris M a. elec 


that the following is a trne and correct extract from ar tof the I lature of A. Dd. . . t 
the State of Louisiana, being act No. one hundred and 1 y-three, approved © I - ; . 
thirtieth, eighteen hundred and v-cight, the o nalof which act ison | \.5 
among the records of my oilice, and is still in foree and unrepealed 
sec. Be it further enacted, d Phat if one or more of the electors ehos | 
by the people shall fail from any cause whatever to attend at the appointed place |, bas eo 3 
the hour of four p.m. of the day preseribed for their meet it shall be t y 
or vacancies.” 
In testimony whereof I have hereunto set my hand t ‘ I 
State to be attixed this sixth day of December, in the hur ‘ : 
dred and seventy-six, and of the Indep ndence of the U1 red | HH. Brewster we : I 
1 toa { ! 1 t ry ‘ i 
youl te i bet i ‘ t ‘ 
UNITED STATES OF AMERICA, STATE OF I ISIANA - eed by | to n \ ‘ 
New Orleans, Decenibe h, was that Aa 
j 1, P. G. Deslonde, secretary of state for the State of Louisiana, hereby certify i ney it f 
thatat ageneralelection held in the State of Lo u t relay Au 1 
ot November, eighteen hundred and seventy-six pers vere es cast, 
eleeted, chosen, and appointed electors tor L Viee-P t reat © l ( 
United States, as appears from the re rus of s on ri. 1 
' nd which have beea duly promulgated according to law by t le retu ! fourth tit 
for the State at large; Peter Joseph, for the first cong \ aden 
Sheldon, for the second congressional distri lorthet 
yonal district; Aaron Levissee, for the et, O ‘ tla 
H. Brewster, for the tifth congressional dis for tl of thes of ‘ 
4 yressional district. And I further certify that the n nded to the « t ‘ 
United States, Wednesday, the sixth day 
and seventy-six, and to the procées-verbal of the ‘ din of said ctors ¢ ‘ f Vice] lent of ‘ \ \ hes 
panying said certificates, are the true and proj ives of the he t of > 
persons elected, chosen, and appointed elect sident and Vik . tot ‘ 
the United States for the State Louisiana. 
In testimony whereof I have hereunto sig nit and « lt lof ‘ ‘ ! | 
; the State to be affixed this sixth day of December, in the year of our I ‘ eel " ‘ ‘ t ele t f , 
[SEAL.] P.G DE ‘ 
THe UNITED Staves OF \ en 
New Orleans 
T, William Pitt Kellogg. governor of the State of Louis 
suant to the laws of the United States, that at a general electi aes , oO ] \ 


cordance with law in the State of Louisian: 
ber, 1876, for electors for President and Vi 


the sey 


States, being all the votes cast; and that we then imm« 


by ballot for Vice-President of the United States, where 


lowing-named persons were duly chosen an 1 elect Sta t of I is ( t 
Vice-President of the United States for the State of Louisiana ebarge of ( rit > i ‘ 
J. Henri Burch, for the State at large. | next, one of the cert t ‘ byt {forl { 
Peter Joseph, for the first cougressional district | Vieo- D1 lent of 1 L States, on W value thie ‘ of Ih 
Lionel A. Sheldon, for the second congressional district A. D. iit 
Morris Marks, for the third congressienal district. ony wher 
Aaron B. Levissee, for the fourth congressional district December thie \ nat ‘ t 
Orlando Brewster, for the fifth congressional district the the United America the and 
} Oscar Joffrion, for the sixth congressional district. } first ; 
§ In testimony whereof I have herennto atlixed my signature and caused tl eal WI LI 1M P. KI 1 LOGG 
7 of the State to be attached, at the city of New Orleans, this sixth day ’ I} 1 BURCH 
ber, in the year of our Lord one thousand eight hundred and seventy and it L I Vd JOSEPH ie! 
7 the year of the Indepx ndence of the United States of America the one hundred | UNE A HE 
and first. PARKS 
WM. P. KELLOGG \. B. LEVISSEE. 
By the governor: BRI W'S ER 
[fEAL.] P. G. DESLONDE, OSCAR JOFFRLON 
Secretary of State 
STATE OF LOUISIANA, STATE-HOvst > 
New Orleans, December 6, 127 New O rt 
We, the electors of President and Vice-President of the United States, for the | I. P.G. Des ‘ fthesS I ! that 
State of Louisiana, do hereby certify that on this the sixth day of December, in the the following isat \ ct ext ir t 
7 year of our Lord one thousand eight seventy-six, we proceeded to | St of | i No 
7 vote by ballot for President of the United ont late a h 
q ford L. Hayes, of the State of Olio, received & votes for President of the United | ame the reco 
t of the State of New York, received 8 votes for Vice-President of the United States, | at the rot 
being all the votes cast. of t ) rele wo } ) to Pi 
In testimony whereof we, said electors, have hereunto signed our names, on this 


the tirst Wednesday, being the sixth day of 


ELECTORAL 
A STATE OF Le IANA, STATE-ITovus te lred and sevent lof the Independence of t 
: Vew Orlea W D r 6. IST | the one hundred and tirst 
We. the electors President and Vice-President the United WILLIAM 
States, for the State of I sist ilo hereby apy ti is ©, Anderson to | 
ree of and del r to the Pre ent of the Senate of 1 I ted States the ¢ | > 
£ tha cart eates of the votes ¢ t he tha nnder for Preside Vie 
PETER JOSEPH | Be it bered that on t 3 Wednesda ‘ of 
4 LIONEL A. SHELDON } eighteen hundred and se ty six, that the follo t Lv soon 
4 MORRIS MARKS | duly ¢ osen Lappointed by the pr f the State of I na sof Pres 
q 4. B. LEVISEI |} dent and Vice-President of I ed States, accore rtot c of W 
O H. BREWSTER | iam P. Kellogg, governor of the State of Louisiana, hereto att wd ‘ 
j OSCAR JOFFRION | William P. Kellogg, elector for the State at] e; J. Henri Bur fort 
OFFICE SECRETARY OF STATI the third cong i t: O J elect fort sixth « ] 
j New Orleans, December 6, 187 | district, met at the State-l eat the city of New Orlea t seat of ‘ t 
1,0n Luesday, day or Novem 
e- President of the United States, the fol We, t tort 
| 
a 


‘ ‘ er 
La and to the electoral votes of said State, si J 
Burch, Peter Jose, 1, L. A. Shel ‘on, Morris Marks. A B. 1 wat 
Ni the i ber Gth. being the two several certiticates, the i 
P he ntof the Senate to the two Houses of Congress i 
t ‘ li | i seve 1 Lb eon tl vember, 1-76, there was no 
‘ ‘ vd i the boil other act of the in force divecunyg the m 
‘ ee wad, « 1, and appomted ‘ rs tor Pre lent and Vie -Presi in Which electo 
‘ et > ‘ is appears tire t ~ d clection now on fi 
w ed wding to law by the legal 
, ers of the Slate, to wit: William P. Kellozg, for the State at larce Beeause, if any law existed in the State of Louisiana on the 7th day of Novem! 
| ri Burch, te ie Sta at Jarye Pet Joseph, tor the tirst congressional Ist, directing tl manner of the appointment of electors, it was an act of 
d el A. Seldon, for the second congressiot t: Morris Marks Levisliture which directed that electors should be appointed by the people of t 
for the third conzresunal district: Aaron B. Levisses the fourth congres. | ™ttte in their primary capacity at an election to be held on a day certain, at par 
sional district; O:lande HH. Brewster, tor the tifth couzressional district: Oscar | “@? places and in 4 certain way ; and the people of the State, In accordance: 
Jottion, for the sixth coneressionual district And L far rtifvihat the names | Ue legislative direction, exercised the power vested in them at an election beld in 
heal to the cer a of cast for Preside: United States. and Stat November 7th, i576, in pursnauce of said act and of the laws of 
d Unite es,on Wednesday, the six hday of December, , United States, and appointed Join MeEnery, R. C, Wieklitfe, Lo St. Martin, 
4. DD. « econ hundred an eniy-six, and to the proces eerbul of the proceed Poché. A. De Blane, W. A. Seay, R. G. Cobb ul K. A. Cross, to be electors, by a 
of said elect ooo aid certaticat re the tind proper aig Miajorit for each of six thousand aud uy tof all the votes cast by qualiticd 
‘ the t ed pern elected. chosen. at pointed electors  Yelers tor electors at said election, and said electors received a certilicate of 1 
of i'r ut \ i ent of the | ed Mates fort Saieof | 1 a ni itas such el trom John MeEnery, who was then the rightful 
lute ‘ hereof I " ito m ‘ d caused the seal of tb il lawful governor of sai underthe seal thereof; and th reupou the said 
Sta i of dred and seven leEnery, Wickiille, st Poché, De Blanc, Seay, Covb, and Cross 
the United it the os red ond first and were vested withthe exclusive authority of electors for the State ot Loui \ 
P. G. DESLONDI amd no other person or per mis had or could have such autl Wer, 
Ss laru of Stat it within the lh gal power of any St or Federal otueer, or any r person, to re 
voke the power bestowed on the said MeEuery, Wiektitie, St. Martin, Poche, 
Cy ricate N Llane, Seay obb:; and Cross, or to appoint och relectors in thei stead, or to iu 
Usirep STATES OF AMI pair their litle to the oifices to which tie people lad appoimted Chem 
State 
Phis isto certify that the llowing isa true and correct list of the names of the said Kelloge, Bure Joseph, Sheldon, Marks. Levissee, Brewster 
the electors of the President aud Vice-President of the United Siates fer the next rein Were not, ner was ci r of them, duly sppointed an elector by the 
‘ si lar term of the respective oiices thereof, being electors duly and ke State of Louisiana in the manner directed by the constitution and laws of said 
ippomnted by and for the Lo ina, aving each received a majonty | and of the United States, and the lists of names of clectors made and 
‘ 4 Cast bor il lion in the ot isiana h by the said William P. Kellogg, clauming to be, but not be ng, Governor of s 
‘ wiih la tl ertilicate being furnished as directed law, by the ex. | Stat * false in tact, and fraudulently made aud certitied by said Kellogg, y 
‘ ity of \ ate of Lowimiana full } atthe time; that the said Kellogg, Bureh, Joseph, Sheldon, Mai 
l ot names of cl ’ Robert C. Wickliffe, John MeEnery, Louis St. Mar Levissee, Drewster, and Joffrion were not duly appointed cleetors by the qualitied 
tin, Is I’. Poché, K. A. ¢ Aicibiade De Blane, Rh. G. Cobb, William A. Seay voters of the State, and without any examinatiou of the returns of the votes cast 
lu lene 1 ha hereunto ved wm e and caused the ereat seal for electors as i quired by Lhe laws of the State. 
ol eot Louisiana to be aluxed, at city of New Orleans, the seat of pov- IV. 

te. on t Vou 
ral i it la 1 ue hundred an and Louis Kenner, as returning officers of said election, was without jurisdiction 
and void for these reasons : 

¢ re Se appointed returning oflicers, and to have derived their authority, gave them no 
Srat jurisdiction to make the returns, or to canvass and compile the statemen of votes 
cast for electors of Pr sident and Vice-Preside.t 

We lent and Vice-President of the United Secondly. Said statutes, if construed as conferring such jurisdietion, give the 
Ss ‘ regular termof the respective oiluces | turnit v ollicers power to appoint the electors, and are void as in contlict with the 
thea ointed by and tor the State of Louisiana Constitution Which requires that electors shall be appointed by the State. 

\} made certiied, and delivered tous by Third'y. Said statutes, in so far as they attempt to conter judicial pow and to 

having met and convened in the city of vive to the returning ollicers authority, in their discretion, to exclude che state 

w atthe hall ot house of representatives, is of votes, and to punish innocent persons without trial, by depriving them of 
iy aidalso in pursuance of the la leval richt of sutirage, are in contliet with the constitution of the Siate of 
of on t iny,t rday of Vecember, in the liana, wud are antivepublican and im conthet with the Coustitution of the 

marl i 1 and wut i ted States, in se far as they leave it to the discrevion of the returning ollicers to 

1) 1 organized, we proces led to determine whe are a spoln d electors 

ii ted irst tor such President, and then for such Vice- Presi 1 rthlv. If said) Louisiana statutes shall be held valid, they conferred no juri 
aie diction ou said Wells, Anderson, Casanuave, and enner as a board of retuming 

Lind we i i y 1 the f wil re two distinet list one of the ollicers to make the returns of said election. or to canvass and compile t state 
vA lo ‘ i, and th rolt 7) tor Vice-Presideut ments of vores made by the commissioners of said election, for Uke reason that they 

consiituted but four of the five persens to whom he law contided (hose duti 
List of 7 s voted for as President, with the number of votes for each that they were 2!Lof the same political party, and that there was a vacancy insaid 
board of returning oflicers, wloch the said Wells, Anderson, Casanave, and Ken- 
¢ per failed and retused to till as required b. law 
‘ames of persons voted for Number of votes Pifthly Said beard of returning officers bad no jariediction to exercise judicial 
functions and reject the statement of the votes at any poll or voting-place, unless 
Samuel J. Tilden, of the State of New York ae. ee ae the foundation forsuch jurisdiction was first laid as required by the siatute, which 


the papers and records before said board of returning oulicers show was not done to 
such an extent as to change the result of the election as shown on the face of the 
returns 


Li f all persons roted ff ts Vier-Pr Sixthly. Said returning officers, with the full knowledge that a true 


it, with the number of votes for each, and correct 


compilation of the official statements of votes legally cast November 7, ls76, for 
Nat of persons \ dl for Number of votes, | presidential electors in the State of Louisiana, showed the following result, to wit: 
Votes 
I is ‘ he State of Indiana Eight votes. hk. ©. Wiew litte 
St. Martin 
Poché 
we hereunto set our hands A De Blane .... 
Dowe att ballet the house of representatives, in the city of New Orleans, and W. A. Seay ...... 
State of Louisiana, tl isth day of December, in the yearot our Lord ove thousand 


R. G. Cobb ...... 
eight hundred and seventy six, and of the United Siates of America the one hun K ‘ Pc 
died and tirst 


W.P ‘llogg .. 
JOUN 
L. ST. MARTLN. L A. Sheldon 
F. POCUE Morris Marks 
CROSS. 
Kk. G. COBB 
WM. SEAY. 


Peter Joseph 


Levissee 
©. H. Brewster 


ose bo, O18 


De Blane, Seay, Cobb, anc 
Indersement :) Cross were duly and lawfully elected electors, Wegally and fraudulently changed, 
We hereby certify that the lists of all votes of the State of Louisiana given | altered, and rejected the statements of votes made by the commissioners of elec 
for President, aud of all the votes given tor Vice-President are contained herein, | “en and the returns of supervisors of registration, and declared the following to 
ROBERT C. WICKLIFFE be the sta.e of the vote, to wit: 

JOUN McENERY | John McEnery 
L. ST. MARTIN Rh. C. Wicklitie 

™ ALCIBIADE DE BLANC. L St. Martin 
F. P. POCHE | F. Poché 


i G. COBB | A. De Blane...... 
WM. A. SEAY | W. A. Seay 
A. CRUSS kh. G. Cobb 
To the PRESIDENT OF 1 ENATI 
iit eat of r ent, Wash ton, District of Columbia W.P. Kellogg 
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COMMISSION 
ELE 
Bureh 75, 127 | fe wa ss f t 
r Joseph Thou i ou 
I 74,027 | Anva 
M ged electors ‘ ~ 
( 74, 1. The vot \ 
( ion 74 P. Kel Ba ‘ i 
ning officers eupon falsel frandul cert that said | OS W.P K Ma 
3 K urch, Joseph, Sheldou Marks, Levissee, Brewste and Jotirion were copia by the laws of I a . 
! daly eleeted eleetors, when the fact was that, omitting the statements of votes | Of Louisiana (see. 117) itis provided “No pers ex 
esally withheld by supervisors, those before th urning officers, wl twas | ! OTS OBS or t ‘ ‘ t ares 
t r duty to, but wl i they did not canvass aud compil wed majorities | public Whereas pt to the Vth ot Nov r, nduntil 
tor MeEnery, Wicklitfe, St. Martin, Pocbé, De Blane, Seay, Cobb, and Cross rang alter the 6th day of D 6. W. P. Rellogg was fo governor ¢ 
from three thousand four and tifty-nine six thousand four hundred Oscar was for the Pointe 
5. That said returning officers, before making any dec] the vote for | Salad State cand id 
electors, otfered for a money consideration to certify and de« sdue election | J. H nate of Sta 
j of the persons who, according to the face of the returns, received jority of the | . ate |} — or t ! ! 
votes and were duly and properly find purchaser, they falsely, salaried and the school board the 
corruptly, and fraudulently certitied and declared the minority candidates cleeted, | 
after having first applied for a reward for so doing _Fitth In addition thereto, s Osea rion WAS Specially aise ! 
Wherefore the undersigned object to the cert teord rat rof the election | teenth see rol t 
of electors made by said returning officers as ut void by reason of the fraud | 144, which provides t 
corruption of said board of returuin flicers in offering said or | fice at any election whe ¢ dial O ut 
declaration for sale, the election held on t 7 of November, | did a 
visor of registration for t of P e Coupe uid State. I ip 
\ of inter there is herewith sul tted the testir take thi il 
# The undersigned respectfully object to counting the vote cast by the said A. B cor ttee of the House of Re sentatives to investigat eel rin Low 
| Levissee, for the reason that the Siate of Loui s forbidden by the ¢ mony taken before the commiitt ‘ powe md privileges of the 
tutionef the United States to appoint the said A. Bo Levissee an elector, beca es thet ( eon Priv 
j was, at the time of the appointment of the efecto: s in said State, to wit, on the t 
of November, isvt, and fora number of days previous and subsequent thereto ELI SAULSBURY 
{ lding an ottice of trust or protit aader the United States, to wit, the oftice of 1 Eo MeDONALD 
conmnissioner of the United States circuit court for the district of Louisiana, and FRANCIS KERNAN 
his subsequent appointment by the electors was not only without author of ha s ft 
i i d void but it was knowingly and fraudulently made for an illegal and fraudu G. A. JENKS 
j lent purpose, J. R. TUCKER 
VIL Rh. L. GIBSON 
| The undersigned especially object to counting the vote cast by the said O. H DAVID DUDLEY FIELD 
4 Brewster, for the reason that the State of Louisiana was forbidden by the Consti M 1 J MI LN \ 
j tution of the United States to appoint the said Brewster an elector, because le was bh. INO. ELLIS 
q November, L276, and for a number of days previous and subsequent thereto, hold ——— 
4 ing an othee of trust or profit under the United Staies, to wit, the oflice of sur 
, vevor-general of the land office of Che bund district of the State of Loui na; ase OBJECTION No 
any subsequent appointment of t aid Brewster as au elect y the other elect or Ret 
ors Was hot only without warrant of law and void, but was made kuowingly and D0! 
fraudulently for an illegal aud fraudulent purpe 
VI rhe undersiyned S itor Ie t ‘ ‘ et tot of tl 
a The undersigned object and insist that under no circumstances can more than six | J. WH. Bureh, L. A. Shelde Mor Mar ect ri St | ia 
4 A. Wheeler be counted, for the reason that at least two of the perser ting such | Lowsiana in the mauner dir iby its 1 
- votes, to wit, A. B. Levissee and ©. iL. Brewster, were not appointed electors by M.1.SOU'! rh 
' said State; and they further object, especially to the vote given and cast by Will } R fo) 
| m P. Kellogg, one of the pretended electors of said State of Louisiana, beeans« CHAS. 
4 the certilicate executed by himself as governor of that State to h If as elector | KOHN W VEVE ) ‘ ‘ 
of that State is void as to him and creates no presumption and is no evi WM. PINKNEY HY TE. of Ma 
: his own favor that he was duly appointed such clector, and there is no other « FERNANDO WOOD ‘ 
d dence whatever of his having been appointed an elector of said Stat Andt i] entat the State of New York 
a further object tothe said William P. Kellogg, that by the coustitutionof Louisiana ERASTUS WELI 
he was not entitled to hold both of! was disqualiied therefrom, and that on i of M i 
4 the day of casting the vote atores ndon the day of the ction tor elector ‘A | 
| before and after those days, he continued to act as governor of Lie Siate, and that hat ] nia 
j his vote as elector is null and void. R.A. DI Tr. of M 
Because the certified lists of the names of the said Kellogg, Burch, Josey 
a don, Marks, Levissee, Brewster, and Jotfrion, as the daly appointed elector a F 
; the State of Louisiana by W.P. Kellogg, claiming to be, but who was not, gove . 
of said State, were falsely, fraudulently, and corruptly made, and issued as part of undersis etfally object to the lent 
a conspiracy between the said Kellogg and the said returning oflicers, Wells, An- | and Vice-Pres Unit stale re Lito] eob 
McEnery, Wickliffe, St rtin, Poché, De Blanc, Say, Cobb, aud Cross of the | Seay, R.G. Cc t A. ( of I an ‘ ort 1, for the rea 
otlices to which they had been duly appointedas aforesaid, and todefraud the State | son that there is no es eit! 
of Louisianaot her right to vote for President ai e- President accordivg to her | elector of said State i J 
{ own wish, as legally expressed by tho vote of their people at the election ator d. | forthe further reason that f eis evide ‘ ] t ! t ot 
j For which reasons the said lists of names of the said Kelloge, Burch, Jo 1, | persons has been app ted to be an « fon i 
Sheldon, Marks, Levissee Brewster, and Jotlrion, as electors, and the votes east by | manner as the Legis e ther has ci ut 
them, are utterly void, in support of which reasons the undersigned refer to the Phey respectfully t to the 1 ! the recording, or ! To ran) 
: Constitution and laws of the United States and the State of Louisiana, and, among | Commission, license, certificate of appointment, or of ‘ ’ en or r 
4 other, tothe evidence taken at the present session of Congress by the Committee | porting to be sign Lby Jo Mel I ernor ¢ tlioof Lo if 
and subcommittees on Privileges and Elections of the Scnate, the select committee | the reason that there is no + ie that John MeEnery is now, orever was atan 
and subcommittees of the House of Representatives on the recent election in the | (me during the year ls76, governor of t State of Louisiana, and for the turther 
State of Louisiana, and the committee of the House of Representatives on the | reason that there is conclusive evidence that Willian P. Kellogg was, during the 
} powers, privileges, and duties of the House of Representatives in counting the | whole of the year Is76, and for several years prior thereto, governor of that te ; 
1 electoral vote, together with the papers and documents accompanying said evidence. | Was recognized as such by t cial and bk lative departments of govern 
ELI SAULSBURY, } mentof that State and by every department of the Government of the U niter 
J. E. McDONALD | States 
Senator | SHER IAN 
DAVID DUDLEY FIELD WEST. 
W. TOWNSEND 


TU 
M. R. MORRISON, IAM LAWRENCI 


Iicpresentatives 


= 


No. OREGON, 


The undersigned Senators and members of the House of Representatives of the CEET TE N I 
United States object to the certificates and electoral v 


siana, signed by W. P. Kellogg, J. Burch, Peter Jose Sheldor ; 

7 Marks, A. B. Levissce, O. H. Brewster, and Oscar Jotirion, tor the tollowing } 2 : 

Peasous : t, V HO W ‘ 

| First. The government of the State of Louisiana as : to | erally f toe m., of the ¢ ‘ Doce 
the 7th day of November, 1876, and until this time, in | A. D. Is76, we duly assembled at the State ca i I i ‘ I 
form at Salem, Or n, which w issigned to t! cret of stute of th 


4 
| T 
2 
4 


ARTWRIGHT 


h day of Ik 


ill faith and credit should 


creat seal of 


on the day 


tes cast at 


lection beld in ar 


CHADWICK, 


ol Line 


affixed the 


HADWICK 


List of votes cast at ane tion for ewctors of President and Vice-Py t of the 
1 i States int State of Or hedont ith day of N mber, leit 
I PRI N AL I I 

W. H. Odell received thie t ed d six (1 

1. W. Watts ree 1 ent rm 

J.C. Cartwrig received t ul two hunilre teen (1 
votes 

j \. Cronin rece ed fourteen thousand one hu ed and eve 14,1 

H. Klippel received fourt lone hundred and t x (14.1 

W. Laswell received fourteen thousaud one Lundred and forty-nine (14 


votes 

daniel Clark received five hundred and nine (509) votes. 
Sutherland received tive hundred and ten (510) votes. 
start Curl reeeived tive hundred and seven (507) votes 


S. W. McDowell received three, (3,) Gray one, (1,) Simpson one, (1,) and Sal 


bury one (1) vote. 
I, S. F. Chadwick, secretary of state in and for the State of Oregon, do her 
| certify that the within and foregoing is a full, true, and correct statement of the 
eotire vote cast for each and all persons for the otlice of electors of President and 
Vice-President of the United States for the State of Oregon at the general ele \ 
held in said State on the 7th day of November, A. D. is76, as appears by the 
turns of said election now on tile in my oilice. 
SEAL. | S. F. CHADWICK 
Secretary of State of O 
UNITED STATES OF AMERICA 
State of Oreq County of Marion, ss: 
We, W. IL. Odell, J. C. Cartwright, and J. W. Watts, electors of President 
Vice-President of the United Siates for the State of Oregon, duly elected a 
poin lint year A. DD. 1836, pursuant to the laws of the United States 1 
the manner directed by the laws of the State of Oregon, do hereby certily t t 
meeting held by us at Salem, the seat of government in and for the 
Oregon, on Wednesday, the 6th day of December, A. D. 1276, for th rpose of 
casting our votes for President and Vice-P1 nt of the United States 
ote was duly taken, by ballot, for Pres ut of the United States, in distinct 


s for President only, with the following resu 
whole number of votes cast for President of the United States was thr 


Phat the only person voted for for President of the United States was Ruther 
ford B. Hayes, of Ohio 


Lhat for President of the United States Rutherford B. Hayes, of Ohio, received 
three (3) votes 


In testimony whereof we have hereunto set our hands on the first Wednesday of 
December, in the year of our Lord one thousand eight hundred and seventy-six 
W. H. ODELL. 
J.C. CARTWRIGHT 
J. W. WATTS. 


UNITED STATES OF AMERICA 
State of Oregon, County of Marion, as: 
We, W. HL. Odell. J. C. Cartwright, and J. W. Watts, electors of President i 
Vice-President of the United States for the State of Oregon, duly elected | 


ana » 

pointed, inthe year A. D. 1876, pursuant to the laws of the United States nil in 

the manner directed by the laws of the State of Oregon, do lereby certify tata 

meeting held by us at Salem, the seat of government in and for the State of Oreg 

on Wednesday, the 6th day of December, A. D. 1875, for the purpose of casting our 
votes for President and Vice-President of the United States 

A vote was duly taken, by ballot, for Vice-President of the United States, in dis- 
tinct ballots for Vice-President only, with the following res 

} Phe whole number of votes cast for Vice-President of the United States was three 


(3) votes 

the only person voted for for Vice-President the United States was Will 
iam A. Wheeler, of New York 

Vhat for Vice-President of the United States William A. Wheeler, of New York, 
received three (3) votes 

In testimony whereof we have hereunto set our hands on the first Wednesday of 
December, in the year of our Lord one thousand eight hundred and seventy-six 


W. ODELL. 
J.C. CARI WRIGHT, 
J. W. WATTS. 
SALEM, OREGON, December 6, 1876—12 o'clock m. 
This being the day and hour fixed by the statutes of the United States and of 
the State of Oregon tor the meeting of the electors of President and Vice-President 
of the United States for the State of Oregon, the electors tor President and Vice- 
President of the United States for the State of Oregon wet at Salem, the seat of 
voverpment of said State of Oregon, at twelve o'clock noon of the 6th day of De- 
cember, said day being the tirst December. 
Present, W. H. Odell and J. C. Cartwright. 
The meeting was duly organized by electing W. HL. Odell chairman and J.C. 
Cartwright seeretary 
he resignation of J. W. Watts, who was oun November 7, A. D. 1876, duly elected 
an elector of President and Vice-President of the United States for the State of 
Oregon, was presented by W. H. Odell, aud, atter being duly read, was unani- 
u ly accepted 
re being but two electors present, to wit, W. HL. Odell and J. C. Cartwright 
and the State of Oregon being entitled to three electors, the electors present 
ceeded to and did declare that a vacancy existed in the electoral college, and then 
and there, under and by virtue of the provisions of section tifty-nine, (59,) title 
nine, (9,) chapter fourteen, (le,) of the General Laws of Oregon, (Deady and Lane's 
Compilation,) the said electors, W. H. Odell and J.C. Cartwrizht, immediately, by 
viva voce vote, proceeded to till said vacancy in the elec toral college 
J. W. Watts received the unanimous vote of all the electors present, and was there- 
upon declared duly elected to the office of elector of President and Vice-President 
of the United States for the State of Oregon 
Whereupon the said electors, on motion proceeded to vote by ballot for Presi- 
dent of the United States. 
The whole number of votes cast for President of the United States was three 
(3) votes 
rhe only person voted for for President of the United States was Rutherford B. 
Haves, of Ohio. 
For President of the United States, Rutherford B. Hayes, of Ohio, received three 


(3) votes 


Phe said electors then, on motion, proceeded to vote by ballot for Vice-Preside 
of the United States 

The whole number of votes cast for Vice-President of the United States was 
three (3) votes 

The only person voted for for Vice-President of the United States was William A, 
Wheeler, of New York 

For Vice-President of the United States, William A. Wheeler, of New York, 
received three (3) votes. 
; electcrs, on motion, then unanimously, by writing under their hands, ap- 


ELECTORAL 
te of Ore of t cretaury of stat f t tate of Oregon certifiep 
‘ at | 4 t Pre I I 1 States fo 
t Stat f Orewo +p the laws of { ed States and of the | 
! vent tos } \ 
( ‘ titied lists of 
‘ i’ lent ai Vice Pres nt att pore i sald State 
voted tor by us and of the vooes cast b stor President and Vice-President of the 5 
United States, in lieu of a more formal certiticats 
ODELI 
Sworn and subscribed before this 1876 
EAL. } iL. CANN 
Notary Public for State of Oregon 4 
UNITED STATES OF AM A 
Sale D r 6, 
I. S. F. Chadwick, do hereby certify that I am the secretary of the State of Ore j 
you a 1 ‘ tolian of th reat seal t re that I. Li. ¢ Pestdent of 
Ma (oun in saicl State ou, Was on the ¢ day of December, A.D 
Init wy p vite Stat med such bly the 
0 ott State of Or , der its t seal, and was duly qualitied te act : 
t pub iw ‘ t appea rea Is 
t t, December 6, A. full yu authorit laws of the 
teof On n, to take ac ) nts of i in writit ned ad } 
I eroaths; that the annexed certiticate i incontormity with the 
I Hl. Cann, notary public; that the seal aflixed to said acknowledgment is the | Phe ve : 
official seal of said Cann, notary public nd thst | q 
In witness whereof L have hereto set my band and affixed the EI the | 
SEAL. | S. CHADWICK 
Secretary of the Stat of Oregon, 4 
lential election held the State Oregon, Noven 
6, for pr elvctora 
| | 
: | 
4 
= - $23 = 9 
Raker 110 19 ) 1 1 
Coos 571 | i2 | 
Grant ‘14 29 277 ; 
Lane O46 “4 33 33 33 
Lake 173 173 173 258 |.. 
Marion i, 1, tod 1,154 1,155 23 22 q 
Multnomah 4 2, 122 2, 1.2 1, 525 1, 528 1,525 2 2 
Polk 007 ‘2 342 42 54] 55] 54 
Tillamook 119 7 it 1 | i 1 q 
Uinatilla int int imi Tin FA2 712 (2 iz «2 4 
Total 2 15,214 14,157 14, 140 510 07 
| 
Simpson, 1; Gray, 1; Saulsbury, MeDowell, 1 
3A STA or Ov N 
l rm oe {\ thatt fore ng tabulated stat nt is the result of the vote - 
non the 7th day of November, A.D. as opened and canvassed in the pres 
‘ of his exeelleney L. F. Grover, governor of said State, accordi: te law, on 4 
tary of state 4 
Secretary of State cf Oregon. 
UNITED STATES OF AMERICA 
STATE OF SECRETARY'S OFFICE 
LS. F.¢ Iwick, secretary of the State of Oregon, do hereby certify that Lam 9 
f the lof the State of Ore That the foregoing copy of | =! 
t tot ‘ tt presid election beld in the State of Oregor ¢ 
‘ t tth tromand ot the said orig 
toty cast rpr lential cloetors 
in Witness woercol I have hereto set my hand and HERD great seal of the q 
Stu ft Oregon the day and year above written 4 
Secretary of the Stat 
q 
{ 


S 
A. D. Is 
( 
N 
i 
e State of Ore 
‘ the 


a nted W. TH. Odell to take charge liver to the Pres tof the Senate List of 1th persons v« el 1 f 
at the seat of Government, Washington, D. C., one of the es cates containing | and of el ber of v s | 
v lists of the votes of said electors for President and View-Presider er el said State I 
On motion, it was ordered that oue of t certitied cop of t ibstract and | | Ib w, for Pres s 5 
ca ss of the entire vote of the State of ca att ction | 1B. Haves 
cll November 7, A. D. 176, for electors of Pr \ ‘ t New \ ‘ Ih 
I ted States for Oregon, as cert | 1 deli 1 to lectors S. F. Chad t 
secretary of state of t von, b t d to ea cert i und I \ 
of the list of per wet t Pre N 
| Vice-President of the 
Phe electors then adjourgued. 
W. H. ODELI 
Piatti Li t persons v I elect of t 
secretary. pro led by law, for \ President of I ed 
We hereby certify that the within and forgoing is a true, full, and correct state William A. Wheeler, of New Y« received tWo (2) votes 
ment of all the acts and proceedings of the electors of President and Vice-Presi- | Thomas A. Hendricks, of Indiana, received one (1) vote 
dent for the State of Oregon ata meeting of said electors held at Salem, in the Attes 
state of Oregon, on the 6th day of December, A. D. 1576, at 12 o'clock noon of said E. A 
J N 
W. H. ODELL, Elector JOH? 
JOHN W. WATTS, 1 tor 
JOUN C. CARTWRIGIT, Elector. We, the undersigned ily apy ted electors to cast t 
SALEM, OREGON, December 6th, 1876 Oregon for Presidential and Vice-P ent 1 
We, the duly appointed and elected electors President and Vice-P ent the lists all the electoral votes the said Stat 
the United States for the State of Oregon, do hereby dk nate L appoint W. Ir. | Of the United States, and of all th a ; Vr 
Odell to take charge of and deliver to the President of t Senate of the United States, are contained het 
States, at the seat of Government, to wit, at Washingt Dist of ¢ ' } A 
before the first Wednesday Jannary, the papers 
lating to the vote for President and Vice-President of the United Stat ‘ wae 
it Salem, in the Siate of Oregon, on the 6th diy of Dece el 
J. ¢ OnJt Now1 
J. W. rhe undersigned Senators and me of 1 Il f Ke 
Ballots. United States object to the list of names of the « K. A. 4 
ler nd Parke one of Crouit 
For President of the United States, Rutherford B. Hayes, of Ohio La tte Or 
: (Indorsed) W. H. ODELL sivned by E. A. Cronin, J. N. 'T. Miller 1 John ) 
For President of the United States, Rutherford B. Hayes, of Ohio ecoud presented by thi lent of 1 s ite tot two HI 
(Indorsed) JNO. C. CAREWRIGHT nt convention, for tl mms, followin 
For President of the United States, Rutherford B. Hayes, of Ohio 1. Beeause neitherof s A.Cro I_W.T.M 
For Vice-President of the United States, William A. Wheeler, of New York. i either in the manner directed by the Legislature of i State 
For Vice-President of the United States, William A. Wheeler of New York | ) ae it | ly 
For Vice-President of the United States, William A. Wheeler, of New York by the Presiden to etwo Ilo of 
(Indorsed) J. W. WATTS: that said W. H 
To the honoreble Electoral College in and for the State of Oregon for President and lexally appoint : r Pre t anid V iee-P 
Vice-Premdent of the United States : . . in the manner directed by tl I i ture thet 
such 
Whereas I, J. W. Watts, did receive a majority of the legal votes cast for presi 3. Because it does not appear from the fac 2 t 
lential electors at an election held for President and Vice-President of the United | ver, governor of the State of Oreo ' yard 1D 
tes on the 7th day of November, A. D. 1376, as appears trom the official returns | the votes cast by E. A. ¢ I.N.T.M J I’ 
on file in the secretary of state's office in and for said State ind whereas there | cate was issued by the rto the ‘ 
has arisen some doubts touching my eligibility at the time of sueh election: There votes for electors fort Stat fo Lwe ch 
fore, 1 hereby tender my resignation of the oilice of presidential elector said State, accordi to the la the f; but wa lb 
Very respectfully whom he deemed to rid ay 1 
J. W. WATTS } A. Cronin, was not ay lo | 
Sacem, On., December 6th, 1276. | 4. Because it appears 1 the « ts. 
under the seal of the St at il to domade a par ft 
eate of W.H. Odell, J: C. Cartwright, and John W. Wat 
W. H. Odell, John C. Cartwright, and John W. W rec 
CERTIFICATE No, 2. ber of votes at the election on the 7th day of Nover r, Is76, f 
STATE OF ORI N, Ext OFFICY President d Vice-President ; and that t creta 
Salem mber 6th. 12876 | dav of December owll 0 ily declared i ot 
I, L. F. Grover, governor of the State of Oregon, do hereby certify that, at a ad 7 f te 
general election held in said State on the seventh day of November, A. D. 1x7 W W 
non f John atts as one of the electors ‘ Linsof 
William H. Odell received 15,206 votes, John ©, Cartwright received 15,214 votes, | contained the name of E. A. ES 
E. A. Cronin received 14,157 votes for electors of President and Vice-Pres 
the United States; being the highest number of votes cast at said clection for per- 1 ? 
y in that behalf, and that such ce Cronin 
eligible, under the Constitution the United States, appointed electors 
of Presvdent and Vice-President of the United States, they are hereby declared " Sis iuse it appears from both certificates that W. IT. Od 
duly elected electors as aforesaid for the State of Oregon. hit of the elector alc re, were duly appoint 
In testimony whereof I have hereunto set my hand and caused the seal of the | Ore ts 
State of Oregon to be atlixed this the day and year first above written tha Ps of tl 
LA FAYETTE GROVER | showa that a vacancy in the o of eles 
Gov. Uregon. lectors, and that such 


Attest: 
[SEAL.] S. F. CHapwick, 


Secretary of State of Oregon. 


This is to certify that on the 6th day of December, A. D. 1876, E. A 
of the undersigned, and John C. Cartwright and William HH. Odell, 
appointed on the 7th day of November, A. D. 1576, as appears by th 
tilicate, to cast the vote of the State of Oregon for President and Vice 
the United States, convened at the seat of government of said State, 
purpose of discharging their duties as such electors; that thereupon si Jolun C 
Cartwright and William H. Odell refused to act as such electors ; that upon such 
refusal the undersigned, J. N. T. Miller and John Parker, were duly appointed 
electors, as by the laws of Oregon in such cases made and provided, to fill the va 
caused the that thereupon the said electors, Cronin, 
Miller, and John Parker proceeded vote ballot, law provided, 
for President and Vice-President of the United Siates, they being duly qualitied 
to act as such electors, and the clectoral college of said State having been duly or- 
ganized; that upon the ballots so taken Rutherford B. Hayes, of the State of Ohio 
received two (2) votes for President, and Samuel J. Tilden, of the State of New 
York, received one (1) vote for President, and that William A. Wheeler, of the 
State of New York, received two (2) votes for Vice-President, and Thomas A. Hen- 
dricks, of the State of Indiana, received one (1) vote for Vice-Presidet 


Cronin, one 
duly 
annexed cet 
President of 
and for the 


elec tors, 


said votes were all the votes cast and the said persons were all the persons voted 
for. And we further certify that the lists hereto attached are Lcorrect lists 
of all the votes given for each of the persons so voted for tor i t 1 Vice 
President of the United States 

Done at the city of Salem, county of Marion, and State of Oregon, this 6th day 


of December, A. D. 
E. A. C 
J. N. T. MILLER 
JOHN PARKER 
Electors for the State of Oregon, to cast the vote of said State 
Sor Preside nt and Vice-President of tle Unite l States 
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post sier at La Payette in the 


ites for the State Oregon 
JOUN Tl. MITCHELL, 
A. A. SARGENT, 
Senators, 
WILLIAM LAWREN( 
GEO. W. McCRARY, 
BRUGENE HALE, 
N. P. BANKS 
Mem of the Il of Representa es 


{TIFICATE No. 1 


Chamberlain, governor of the 
C. Bowen, John Winsmith 
Wilson Cook, and W. F. My- 

Vice-President of the United 

iwzreeably to the provisions of the laws of the 

Constitution of the United States of America, 
votes for President and Vice-President of the 

Constitution of said United States 

in the year of our Lord one thousand eight hun 


ey 


f the State of South Carolina, at Columbia, this 


\. Do one thousandeight hundred and sevents 
D. HW. CHAMBERLAIN 
Governor. 
fate 


| 
| 
| 


and wa lon that lice of profit andtrust 
Wa i States Senator, Oregon 
HENRY COOPER 
Cnet it tor, 7 
LEWIS V. BOoGY 
i States Sena iri 
J. E. McDONALD 
Vatted 
J. W. STEVI 
Unite 
DAVID DUDI 
J. TUCK! 
LAFAYETTE 
G. A. JENKS 
ANSI 
K. 
JOU 
PRA 
J. K 
OnseEcTION No. 3. 
rsigned Senators and members of the House of Representatives of the 
object to the certificates and papers purporting to be certificates of 
il votes of the State «f Oregon cast by E. A. Cronin, J. N.'T. Miller, and 
dl each of thom, and to the list of votes by them and each of 
land certitied as given for President of the United States and for Vice 
i United St for the tollowi 1 Ol 
1 bk. A. Cronin, J. N.'T. Miller nd John Parker were not, nor was 
appointed an elector of President and Vice-President of the United 
State of 
W. H. Odell, J.C. Cartwright and J. W. Watts were duly appointed | 
resident and Viec-President of the United Ss s for the State of One 
ich electors, at the time and place prescribed by law, cast their votes 
ool B llaves f President of the United States and for William A 
Vice-President of the United States ne the list of votes signed, cer 
tlad bys electors to the President of the Scuate are the only 
i tsof votes for Pre entand Vice President ot the United States. 
ud W. Odell, J.C. Cartwright, and J. W. Watts, received the 
ber of allth east for electous of President end Viee. President 
d States by the dl vote oft the Siate of Oregon at the election 
| ie on th day of November; A.D. Init, and the secretary of 
« votes, ands e and certitied under his hand 
it sealef tl ite of Oregen and delivered to said W. TL. Odell, doc 
LJ. W. Watts two lists of the electors of President and Vice-Presi 
United States clected by t qualitied voters of said State at said elce 
Wing that said W. Ti. Odeil, J.C. Cartwright, and J. W. Watts were 
having the highest numberof votes of sail qualilied voters at uch 
I were elected, which ceitilicate is dated the 6th day of December, A 
Which bas been read b the two Lk sof Congress; by reasou of 
Odell, Cortwriuht tts were the liwful electors of 


List of persons voted for tates of America for the 


term preseribed by the Constitution of the U1 esto begin on th h 
‘ ot March, in the year of our Lord one the hundred and 

Reve hy the electoral college of the State of South I 1, On the first We 

day in December, in the year of our Lord oae tl ‘ hundred and s 

six, at Columbia, the capital of said State of South Carolina, with the number of 


votes for cach, to wit 
Rutherford Hayes, Ohio, received seven (7) 
Cc. C. BOWEN 


J. WINSMITH 
THOMAS B. JOHNSTON 
TIMOTILY HURLEY, 


W. B. NASH 
WIESON COOK. 
W. F. MYERs. 


We, the undersigned, electors of President and Vice-President of the United 
States of America, appointed by the State of South Carolina, at the general ele 
tion held on the seventh day of November in the year of our Lord one th usand 
eight hundred and seventy-six, do certify that the foregoing list is correct 

In witness whereof we have hereunto set our hands this sixth day of December, 
in the year of our Lerd one thousand eight hundred and seventy-six, and in th: 
one hundred and first year of the Independence of the United States of America 

C. C. BOWEN, 
J. WINSMITH. 
HOMAS B. JOHNSTON 
IMOTITY HURLEY. 
B. NASH. 
WILSON COOK, 
W. F. MYERS. 


J 
1 


List of persons voted for as Vice-President of the United States of America for 
the term prescribed by the Constitation of the United States of America to li 
gin on the fourth day of March, in the year of our Lord one thousand eizht hun 
dred and seventy-seven, by the electoral college of the State of South Carolina. « 
the first Wednesday in December, in the year of our Lord one thousand eight | 
dred and seventy-six, at Columbia, the capital of said State of South Carolina, with 
the number of votes for cach, to wit: 

William A. Wheeler, of New York, received seven (7) votes. 

Cc. C. BOWEN. 

J. WINSMITH 
THOMAS B. JOTINSTON 
HURLEY. 
W. B. NASH. 

WILSON COOK, 

W. F. MYERS. 


We, the undersigned, electors of President and Vice-President of the United 
States of America, appointed by the State of South ¢ it the general elec 
tion held on the seventh day of November, in the year of our Lord one thousaud 
eight hundred and seventy-six, do certify that the foregoing list is correct 

In withess whereof we have hereunto set our hands this sixth day of December 
in the year of our Lord one thousand eight hundred and seventy-six, and in thy 
one hundred and first year of the Independence of the United States of America. 

Cc. C. BOWEN. 

J. WINSMITIHI. 
THOMAS LB. JOTNSTON, 
TIMOTHY HURLEY. 

W. B. NASH. 

VILSON COOK, 

W. F. MYERS. 


STATE OF SouTH CAROLINA, 88: 


We, the undersigned, electors of President and Vice-President of the United 
States of America for the next ensuing regular term of the respective oflices thereof 
being electors duly and legally appointed by and for the State of South Carolin 
as will hereinafter appear, having met and convened in the city of Columbia, at 
the capitol of the State, in pursuance of the direction of th gislature of the State 
of South Carolina, on the tirst Wednesday, the sixth day, of December, in the year 
of our Lord one thousand eight hundred and seventy-six, do hereby certify that 
being so assembled, duly qualitied according to the provisions of the constitution 
said State, by taking and subseribing the proper eath of oflice therein preset il 
and organized, we proceeded to vote by ballot, and balloted tirst for such President 
and then for such Vice-President, by distinet ballots. 

list of the names of the electors, signed by the governor, with the seal of the 

State affixed thereto, as required by law, is not attached, aud its absence is ex 
i i by the following statement: 
First. We claim to have been duly appointed electors by the State of South Caro- 
lina in the manner directed by the Legislature thereof, and to have been elected by 
general ticket, and to have received the highest number of votes at the election for 
President and Vice-President, held on the seventh day of November, A. ID. Ix7t 

nd that such election will appear by a proper examination of the legal returns of 
the mauavers of election for the ditferent precincts in the counties of the State 
made to their respective boards of county canvassers, which do not sustain, but are 
directly opposed to, the statements of votes given for electors in the several coun 
ties forwarded and certified to the State board of canvassers by the commissioners 
of election or boards of canvassers in such counties, 

Second. The board State canvassers, after pretended canvass the 
f the election, made av erroneous, imperfect, and false statement of the result of 
id election, and illegally declared the result to be as follows: 


o 
Si 


Theodore G Barker............. 91, TRE 
Samuel MeGowan...... eee 90,737 | John Winsmith ............ $1, 870 

J. W. Harrington ...... ---- 90,595 | Thomas B. Johnston ..........- 91, B52 

| William Wallae 90,905 | William B. Nash rod 
John LB. Erwin .. 90,906 | Wilson Cooke...... 432 
Robert Aldrich. ......- 90, 860 | H. F. Myers ......... 


Third. In this legal and invalid canvass of the votes given for the electors of 
President and Vice-President, the board of State canvassers, aiter canvassing t! 
votes of six of the counties of the State by comparing the statements of the county 
boards of canvassers with the returns of the precinct managers in sar] counties, aud 


after discovering serious discrepancies between such statements and such returns, 
showing errors in the statements of the county canvassers, retused to continue such 
comparison and verification as to the remaiming twenty-six counties in the Siace, 
lse refused to allow copies of such returns to be made, and co 


fined their canvass 


q 
298 
‘ in Oregon « 
Vi. The said John C. Cartwr 
in law to appoint the said Jo 
Vil. The said John C, Cartwright and Willia | 
ity in law to appoint the said J iW. Wat 
com 1-7, inasmuch as they did not on t : 
electoral college of the State of Oregon as by q 
Vill The said Jobo C. Cartw 
point the said John W. Watts to be an el F 
4 
4 
| 
lant the United 4 
« B. Johnst« q 
‘ ch 
7 
states for tl 
4 
by the governor | 
Al ul 
of | 4 
g 


4 
{ 
ELECTORAL COMMISSION. 
° 
and count to the aggregation of the erroneons returns of county canvassers, and Ca olina. excepta pretended co cid mak cans } 6} P F 
npon such count declared the above er antl false It 
Pourt th d, w duly eles Lelector led in JOULE \ TOUNS ( \ ) 
tot t W.H.BARNUM \ 
people ed ithe bo l States S Cc 
1 ‘ ‘ M. 1 THARD ( I ) SON 
reof, secret ila | rned in de ‘ f \ FERNANDO WOOD wo. J. \ 
ike gal determination unlawfully cer caused a copy of the certified de- | W.S.STENGER GA TEN of 
uination of the board of State cany » bo delivered to each of the persons | WM. MUTCHLER, of 1% yivania y. M NTGIE ie ‘ 
therein declared to be elected, viz, ¢ Bowen, John Winsmith, Thomas | GEO: C. CAREL.. of Vi lisa S. 5 CON, of New ¥ 
Lb. Johnston, Timothy Hurley, Will Wilson Cooke, and Myers, | JAMES SHEAKLEY INO. B. CLAR j 
tion for a writ of que warranto, disputing the election of said ner ind the valid. | WM. WALSH ht. A. DE OLY. 
dug in said court. WM. A. J. SPARKS J. rue) > of 
Fifth. The undersigned, as electors duly appoints made demand upon the POPPLETON J.B CI AR cE. of Kent cl 
secretary of state tor the lists required by law, and be refused to deliver the sau A. 'T. WALLING, of Ohio PiOs. L JONES, of Kentucky 
and we further certify that the following are two distinet lists, one of the votes for | rlHos. Ss. ASHE J. PROCTO ol 
President and the other of the votes for Vice-President A. KN i 
List all persons voted for the number votes for 
N 
4 1 Stat ‘ ett ‘ of 
5 = t ctoral votes of the State of South ¢ ea 
] Mietio T T 
S.unuel J. Tilden, of the State of Ne York 7 Rob rt on t 
of them signed and cert itie for Pr tol ites and 
{ \ -resident ¢ el fort 
List of el. per roted for as Vice-By t ith the ember of ty cach Backes He 
I. Invram, William Walla John B. Erv IR t Al , e not. nor 
Names of persous voted for. Nu rof votes. | scither of them, appointed an elec of President and \ I lent of the 
United States for the State South 
pers | t xed tot f the said 
In witness whereof we have hereunto set o us r, 1 Met 
Done at No. 101 Richardson street, in the Columbia and State of South 1B tA t 
Carolina, the sixth day of December, in the vear of our Lord one thousand eight South ¢ ‘ ils \ 
hundred and seventy-six, and of the Ludependence of the United States of America d secret sre ed 
the one hundred and first. Bowen i h.'l 
THEODORE BARKER I. Myers Lele f 
S McGOW 1 Pre ent of l 4 fs 
JNO. IN ch eleeto it plac 
JNO. ISA I Rutherford B. Haves for 1 lent of 
WM. WA Wheeler for Vice-President of the United States . ! 
JOUN B titied, and transmitted by eleet tot t of 
ROLT. ALDRICLL t and lawful lists of votes for President i el 
Hurley, Wm. B. Yash, W n Cool 
No. ber all the votes cast for clectors President 
q Representatives object. to the certiticates and papers purporting 
j of the electoral votes of the State of South Carolina cast by to law. and under the g1 = Sone 
smith, T. B. Johnson. Timothy Hurley, W. B. Nash, Wilson Cook, Rowe John W ‘ 
: ers, on the following grounds ; Nash. Wilson Coo nd W f 
For that no legal election was held in the State of South Carolina for presidential | said clection. and ud CLC. Re J \ | 
clectors, the General Assembly of that State not havin led, as required by Timothy Hunrle \W i | Nash, W ou ¢ \ ! 1 
article x, section 3, of the constitution cof, for reaistration of persons en rsops hav 1 hi t1 of 
titled to vote, without which registration no valid or ke gal election could be held nand were « ‘ i ‘ ‘ ) 
II. hl rr fore t 
q said I ‘ Il ( 
7 For that there was not existing in the State of South C ist day of wial clectors of Pre eal Vice.Pre fat ook a I fixe 
January, 1276, nor at any time thereafter, up to and inclading Carn ‘ 
ber, a repablican mof government such as is guarantes ( i +) of 
tion toevery State in the Union. othy H Wi N ( W 
Ill. of the I State \ ‘ t I 
: Vor that the Federal Government prior to and during the election on the 7th day | States, have annexed to them a certificate of 1 Wel o { 
: ef November, 1876, without authority of law, stationed in various part.of the said | Carolina. required to be made by sections 136 and Les of t lie ed S esolt 
q State of South Carolina, at or near the polling-places, detachments of the A {t United States 
4 United States, by whose presence the fall exercise of the right of sutirage was pit VII. That said lists of votes have annexed to t} il ft ‘ thie l 
vented, and by reason whereof no legal or free clection was or could be had. C.C. Bowen, John Winsmith, Th LB. Johnst i | 
IV. Nash, Wilson Cook, and William F.M sas eleeto , 
4 ‘ State of South Carolina was aflixed byt ecret ‘ 
For that at the several polling-places in the said State there were stationed deputy overnor and secretat required by tl eneral of S ( . 
marshals of the United States, appointed under the prov n INO. J. ) 
: 2/22 of the Revised Statutes of the United States, which provisi ING CAM 
tational and void. That the said deputy marshals, exceedit I 
ia number, by their unlawful and arbitrary action, in obed | ‘ ’ 
and illegal instructions received by them from the Departm 
fered withthe fuil and free exercise of the right ef sutlroce duly q l 
i 


voters of the said State of Sonth Carolin: 


that a fair election coull not be and 
not held in the said State of South Caro " 


! il i 

a on the said 7th day of November, 1576 = 
For that there was not from the Ist day January, 1876, and 
10th day December, any time State government the State South 


5 


4 
4 
4 


Page. 
ABBOTT, JOSIAH G., Representative from Massachusetts, mem- 
ber the Commission— 
sworn and oath 2,273 
motions made by— 
that the papers accompanying the objections the case 
thet Mr. Jenks have full hour for argument 
that the time for discussion extended six hours 
that all papers the case Oregon 119 
that each have leave until 10, 
which for publication the Record opinion 
respecting the cases that have present been acted 


orders submitted by— 

that the case Florida the Commission will receive evi- 
dence relating the eligibility Frederick 
one the persons named No. 

that the injunction imposed had Fri- 
day, February 1577, entered the Journal, re- 

that the imposed all former consul- 

that the vote the matter now pending the case Ore- 
gon taken four o’clock Friday, 


that all and the objections thereto the case 


resolutions by— 

that evidence will be received to show that so much of the 
act Louisiana establishing returning board for 
that State unconstitutional, and the acts said re- 
turning board are void. for 
order submitted Mr. Commissioner Hoar 

that evidence will received show that the returning 
board Louisiana, the time and com- 
piling the vote that State the last election 
that State, was not legally constituted under the law 
establishing it, in this: that it was composed of four 
persons all one political party, instead five per- 
different political required the law 
establishing said board. Offered asubstitute for 

that the Commission will receive testimony the subject 
the frauds alleged the the 
sel for the objectors to Certificates Nos. Land 3. Of 
fered substitute for order submitted Mr. 

that testimony tending show that the so-called returning 
board Louisiana had jurisdiction canvass the 
votes for electors President and Vice-President 
admissible. Offered substitute for order 
mitted Mr. Commissioner 117, 

that evidence admissible that the statements 
vits purporting have been made and forwarded 
said re turning board in pursuance of the Provisions of 
section the election law alleging riot, 
tumult, intimidation, and violence near certain 
polls and certain parishes were falsely fabricated 
and forged certain disreputable persons under the 
direetion and with the knowledge said returning 
board; and that said returning board knowing said 
statements and false and forged, and 
that none the said statements oraflidavits were made 
the manner form within the time required 
law, did knowingly, willfully, and frandulently fail 
canvass compile more than ten thou- 
sand votes lawfully cast, shown the statements 
substitute for order submitted Commis 
sioner Hoar 


Page 
ABBOTT, G.—Continued. 
interlocutory remarks and questions by, the— 
business of the Commission.......... 28, 61,71, 77, 84, 103, 149, 191 
by, the consultations the— 
Act Congress under which the Electoral Commission was 
ganized 27:3 
17, 160, 178, 
Authorities, citations of— 
Abbott rs. Vance, contested-election case 
Arkansas Reports, volume pages 21, 
Arnold vs. Lea, Clarke & Hall, GO1...... Lit 
Arthur rs. Frauklin, Ohio, new series, 
Attorneys-General, Opinions of, volumes 2, 14... 2... 147 
Badger and others Phe United States on the relation of 
Baird vs. The Bank of Wash ton, 1l Seargeant & Rawle 107, 
137, 149, 
Barnes ve. Adams, 2 Bartlett, 760 
Barnewal & Creswell, 6, 12...... 1,00 
Batman vs. Magowan, | Metealte’s Kentu ky Reports, 533 uw 
Battle rs. Howard, 13 Texas, 545... 
Battle vs. Melver, 68 N.C. Reports, 129, 
Blackstone’s Commentaries Ist 
Bleecke1 Bond, 3 Wa 126 
Bloom vs. Burdick, 
Bonner Lynch, Louisi 
Law Dictionary, tithe 


Bradley vs. Fis} Wallace, $438 


Broom’s Lewal Maxims, 405... bit 
Brown vs. City Lowell, Metealfe, 175 
Calder rvs. Bul Dallas 1, 1-7 
Caudle ind E., v une Ll, pa 114 
Cl 1 Clarke lowa 74 
Cl » Mass Dede? l 

Chitty’s 

Commonwealth er, 35 Pent ] lin, 1 

Commonwealth Brown, 1S. & R a4 
Commonwealth Cluley, Penn. Reports 42, 127, 128, 


ELECTORAL 
Pag | Paz 
( o ealt th, 45 Penn. Reports, 50. .... 1) Litchtield es. Register and Receiver, 9 Wallace, 575...... 
1 1 | 1D, 197, 20s, 20 217, 222, 22 | Maine Judges, opinions of, appendix to volume 33 of Reports 
Corliss Case, 16 Am. Law Register, N. S., 15 Massachusetts Reports, volume 17, page 
1, pout 143 . MeCrary’s Law of Elections... 116, 135, 137, 143, 144, 145, 148, 149, 1s: 
| tol bie ina Statutes, volume Metcalte’s Kent icky Re ports, 1, page 
lish rs. Collins, 21 Louisiana, 289.2... 147 OF 132, 133, 142, 143, 146, 152 
( MeAl 144 | People rs. Cook, 4 Selden’s Reports 91, 99, 137, 154 
! ( istitutional ¢ Reports People va Goodwin, 22 Mit higan, ke lao 
The Mayor of Albany, 34 N. Y¥....... owe 1,253 | People rs. Moliter, Michie an, 341 147 
lia Governor, 571 - | People rs, Pease, 27 N. Y. Re ports, Hd, 145 
‘ 1] | ti Keeves d Siner, 41 Penn Re People rs. Vail, 20 Wend ell, 7A 
Impeachment of Belknap, Record, volume part 7, page 12... 50 Powers rs. The People, 4 Johuson’s Cases, 73 
mwealth, 20 Penn. Reports, 144 } Pratt rs. People, 141 
res. Chap nod Cal ay lil Reg. rs. Coaks, 3 El. and B., 253... 


x vs. Justi a Leicester, 7 


Kins t The ¢ orporation of Bedford Level, 6 East, 368 Ob Rex v 


Monday, Cowper, page 536 


¢ 
| 

q 

4 

q 


INDEX. 


Authorities, citations 


Authorities, 
Salkeld, 406 ...... 


Searcy vs. Grow, lo California Re ‘ports, 118, 120, 
Constitutional and Statutory Law, pa; motion by, that the offers proof submitted 
Sergeant’s Court Law, (2 ed.,) 373 resolutions offered by— 
Sharp vs. Dawes, Law Reports, January, 
Shelby vs. Gray, Wheaton, 


Coninuission 


that person holding office trust protit under the 
United States is eligible to be appointed 


an elector, 


Southwark on Mlections, pawe 259) ing to prove such ineligibility as otfered by counsel for 
Sprague vs. Norway, Cal., for order submi ted Mr. 
State Reports, 351. east for Rutherford Ohio, for President 


? State vs. Benedict, iS Minnesota, 199. .......<. York, for Vice-President of the United States, are the 

State vs. Brown, 5 Rhode isiand. .. ce. States, and that the aforesaid Odell and Cartwright, 
State vs. City Newark, and they only, were the duly appointed elect 
State vs. County Judge, 7 lowa Reports, said election to appoint a third elector in accordane 
Btate cs; 16 Lonisinns, cece cess 147 | with the Constitution and laws of the United States 
State vs. Gartwell, 114. and the laws the State and that the two 
State vs. Giles, 1 Chandler, Wisconsin, 112..........--....... 146 | votes aforesaid should be counted, and none other 
State rs. Jenkins, 43 Missouri Reports, 261... hed, a resolutic red by Mr. Commissioner Edmunds. 178, 282 
State vs. Lin arguments by t isultations on th 
State rel. Attorney-General vs. Irwin, Nev ada, interlocutory remarks by, the Florida case 


State rel. Bloxhain Board State Florida 


arguments by, on tl 


St. Louis County Sparks, Missouri, 137, 149 member the 
Stocking vs. State, Indiana, selection of, pursuant the act Congress 
Sublett vs. Treadwell, that the rules reported considered seriati 
Supervisors vs. United States, 4 Wallace, 435.... [Saturday, February 3, 1577, ] one on each side 
Supreme Court New York, parte that counsel take such time they desire, from 
Taylor ra. The CGrovernor, Pike’s A k. Reports ind « li discussion of the jit oneal tl 
Thatcher rs. Powell, 6 Wheaton, ca 21 | order submitted by, that time consumed by on 
Thompson vs. Whitman, Wallace, 467 tion admission evidence the two hours 
Tioga Railway Company Blossburg Railroad, Wallace allowed deducted from that allowed final argu 
United States va. Baron, Howard Louisiana case 


Van Renslaer vs. Van Allen, 67, 73, 75, 84, 90, 92, 105, 106, 107, 


Virginia West Virginia, 244, 257 arguments by, the consultations the 

Wells rs. Newkirk, Johnson’s Cases, 


im 
Pace 

| 

q 


Page, | Pa 


Commission— Epmunps, GeorGce F.—motions made by—Continued. 
273 that letrer from Mr. Commissioner Thurman placed 
irolina cause . led that the publie proceedings of the Commission be consid red 
that the received from the President the Senate 
that the vote the question pending the South 
71, 72, 77, &0, 84, 85, 86, orders submitted by— 
116, 117, 119, 120, that Commissioners Abbott and Hoar committee con- 
0, 165, 166, 167, 168, 169, sider and report whether certain papers referred to in : 
188, 192, the objections Jones and others ought 
the proceedings the last day’s session by, printed for use the 1,274 
considered as if they were approved by the Commis- that the decision and report submitted by the committee ap- 
by, the consultations the Florida 267 and report matters the Commission 
let from, tot President of the Senate as to the electoral vote of the State of Florida . ....56,276 : 
the decision the Commission the that the President inform the Senate letterthat the 
mission has considered and decided upon the matter 
submitted it, under the act Congress concerning 
Sou Caro eee j that the President inform the House of Representatives hy 
cat letter that the Commission has considered and decided 
oral Commission occasioned upon the matters submitted to it, underthe act of Con- 
of Ifon. Allen G. Thurman, a Senator and a member of cress concerning the same, touching the electoral votes 
said on, proceed with its duties from the State Florida, and has 
letters from, the Speaker the House Representatives, cision the President the Senate, and transmit the 
decision the Commission the case that counsel now heard the whole subject the 
Louisiana 220 Submitted as a substitute for motion of Mr. Comuinis- 
South Carolina : o-oo 193, BRS that the decision and report submitted by the committee ap- 
Cochrane, objector the part the House pointed prepare it, the final decision 
interlocutory remarks by,on the South Carolina case.... 2.185, 191 and report in the matters submitted to the Commission 
argument by, the South Carolina case. the electoral vote the State 
Con ttees appointed that the President inform the Senate letter 
proceedi which were considered, amended, has and decided upon the mat- 
to co er the allowances to be made to the ofticers and per ing the same, tou hing the electoral votes from the 
Who had been employed in the service of the State of Oregon, and transmit the same. ...... .-. 179, 283 
Coun on 1033, 885, that the President inform the House of Representatives by 
Commissioner Thurman and inquire will letter that the Commission has considered and decided 
cousent that the Commission adjourn to his house for upon the matters submitted to it. under the act of Con- 
the purpose receiving his the question gress concerning the same, the electoral votes 
Com from the cision the President the Senate, and transmit 
that the President the Commission inform the Senate 
t iI ep | leiter that there is a vacanc \ therein, occasioned by 
Cooper, Henry, an objector on the part of Senator and a member of said Commission, to proceed 
that vote the question pending the case 
that after six each Commissioner allowed 
speak but once and net longer than five 275 
that counsel proceed with argument the same manner 
Senator from Vermont, member the the case the State Florida, counsel offering 
Commission evidence open and close argument 
the that the President, Commissioners Frelinghuysen and Payne, 
motions made pensation the employés, and report the same the 
to take a : 2 5h. | resolutions offered by— 
122, 141, 140, 179, 180, 273, 274, 276, 277, 278, VEO, VEL, VRS, Vas that the decision of the Commission in the case of Florida, 
that the the directed prepare and John Parker, purporting cast the electoral votes 
printed the names the members the State Oregon, does not contain nor certify 
Commission order for the purpose the constitutional votes which the State en- 
that each Commissioner allowed that the President the Commission inform the Senate that 
speak but once, and not longer than five minutes Hon. Allen member this Commission, 
that who the proof shall have the opening and the physically unable perform his duties 
that one copy each set the papers the Oregon interlocutory remarks and questions by, the— 
that the Co Mission grant subpeer is forthe witnesses named 58, 72, 77, 80, 84 103, 141, 149, 150, Is 1 
that the proceed with the Oregon seven 76, 77, 84, 85, 86, 101, 105, 
three and half hours for argument the whole 120, 128, 129, 142, 151, 156, 159, 163, 176, 177 


ELECTORAL 


Page, 
Evarts, William M., counsel— 
interlocutory remarks by, the— 
Florida 17, 18, 19, 21, 22, 25, 26, 28, 37, 39, 
59, 71, 76, 80, 84, 85, 86, 87, 92, 93, 103, 116, 117, 
arguments by, the— 
Ferry, W., President the Senate— 
communication by, the— 
communication from, announcing the appointment Hon. 
Francis Kernan fill the vacancy the Commis- 
sion created the inability Allen Thur- 
man perform the duties required the act Con- 
gress establishing the said Commission 283 
Field, David Dudley, objector the part the House— 
interlocutory remarks by, the— 
STEPHEN J., Associate Justice the Supreme Court, 
member the Commission— 
motions made 
that the certificates the case Louisiana, and papers 
companying the same, and the objections thereto, 
crders 
the injunction removed from the proceed 
that the certificates, with accompanying rs, and the 
jections thereto, the matter the electoral vote 
the State Louisiana, 277 
resolutions by— 
that the opinion the Commission admissi- 
ble upon the several matters which counsel for the ob- 
Offered substitute for order submitted Mr. 


that whereas the election held the 7th November, 
the State Oregon, for electors 

and Vice-President, Odell, Watts, and John 

Cartwright received the highest number votes 

cast for electors, but the said Watts then holding 

trust and profit under the United States, was 
ineligible the elector: therefore, 

That the said Odell and Cart wright were the only per- 

sons duly elected said election, and there was 
failure the part the State appoint third 
elector. Offered resolution offered 

that whereas the legislature Oregon has provis- 
ion for the appointment under the act 
Congress where there was failure make choice 

the day law: therefore, That 

the attempted election elector the two 
persons chosen was imperative and void. Offered 
substitute offered Mr. Commissioner 

that evidence admissible show that prior and dur- 
ing the election the 7th day November, 1876, 

the State South arolinia, there were unlawfully 
stationed various parts the State near the 
polling-places detachments troops the Army 

the United States, whose presence and interference 
qualified voters the State were deprived the right 

suffrage, and free choice the people presi- 
dential electors was prevented: That evi 
dence admissible show that the election 

day November, South Carolina, there 

were stationed the several polling-places the 
State deputy marshals the United States exceeding 

one thousand number, whose action 
and interference, under orders from the Department 
Justice, qualified voters the State were deprived 
the right suffrage, and free choice the people 

presidential electors was presented. 


8, QR2 


substitute offered Mr. Commissioner 


INDEX. 


Page 
FIELD, STEPHEN J.—resolutions offered by—Continued. : 
that whereas J. W. Watts, designated in Certificate No. 1 as 
elector the State President and 
Vice-President, the day election, namely, the 
held office trust and profit 
under the United States: therefore, Res d, That the 
said J. W. Watts was then ine ligible to the oftice of 
elector withiu t! express terms of the Constitution. 
Oifered as a su stitute fora resolution offered 


interlocutory remarks and questions by, the— 

business the Commission 


arguments by, the consultations the— 


Florida, the case of— 
submitted the Electoral Com 


mission 2 


decision on, by the Electoral Commission . “ 10, 57 
certilicates and objections referred to the Lk lectoral Commissio m 

FRELINGHUYSEN, T., Senator from New Jersey, 


member the Com 
appointed by the Senate 
sworn and certificate of 
motions made by— 
that Commissioners Miller, ‘Hoar, and Bradley the com 
appointed prepare the report the Commis- 
submitted by, that eleven o’clock m., the hour 
designated the rof the Sta instant requiring 
ao open session, the doors be considered as open, and 
the C ommission at once adjourn the same for delibera 


order 


resolution offere by, th: Theodore Barker, Gow: an, 
James Harrington, John Isaae Ingram, 
Wallace, John Erwin, and Robert Aldrich, the 


sous named as electors in Certilicate No. 2, were not the 
lawful electors for the State South Carolina, and 
that their votes are not the votes provided for the 


Constitution the United States, and should not 
interlocutory remarks and by, the- 
argument by, and inion of, 


ARFIELD, JAMES A., Re} 
Commission 


resentative from Ohio, member of the 


273 
motions made by— 

179, 193, 274, 280, 231, 283, 285 


that the committee on rules be Gisante a re re port. rules to 
regulate the order business the 

that the motion Abbott 
striking out 

that Commissioners 


amended 
Bradley, and Miller be the 
committee appointe ad to pre p ire the re portot the Com 
mission the Louisiana cas 279 


that counsel the ase Ore minutes 


ten 


more view inte rruptions 177 
that the session the Commission closed, and that 
they into consultation 177 
resolutions offered by— 
that the four persons, wit, Frederick Humphreys, 
Charles Pearce, William Holden, and Thomas 
Long were duly appointed President 
and Vice-President for the State of Florida, and that 
the votes cast the aforesaid four persons are the 
votes provided for the Constitution the United 
States. 56, 276 


a committee to draft a report of the action of the Com- 


interlocutory remarks and questions by, the— 


business the Commission 56, 103, 118, 141, 177, 
124, 132, 151, 155, 16-4, 165, 166, 177 
South Carolina case 
arguments by, the onsultations the 
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Page. | Page 
Secretary the Senate— Hoar, F.—Continued. 
from the two Houses joint session presented interlocutory remarks and by, the— 
nterlocutory remarks by, the— Louisiana case 


70, 76, 86, 91, 96, 98, 1 02,115 118 

149, 150, 151, 157, 158, 175, 

Howard, George A., assistant secretary the Commission— 


Hoadley, George, Howe, Timothy objector the part the Senate— 

Oregon case 141, 142, 149, 150, 151,173 Eppa, Representative from Virginia, member the 
arguments by, the Commission— 

Hoar, Represe itive from Massachusetts, mem- motions made by— 


(Oregon « 


aworn and certificate oath filed that the papers referred the Commission the case 

motions made by— South Carolina printed 180, 284 
57, 118, 179, 276, 279, 283 that stenographer allowed attend the secret 

that the President the Commission requested, con- the Commission.... 

with Commissioners Edmunds and Payne, resolutions otfered by— 

nominate oflicers the Commission 2,273 that the electors named Certificate No. wit, Wilkin- 

that the seeretary have printed for the use the Commis- son Call, Yonge, Robert Bullock, and Robert 


sion such laws may directed the President Hilton, are the four persons who were duly ap- 
the Commission 


that counsel now heard for two hours eac side upon day November, 1876, and that their votes cer 
the effeet the matters laid before the two Houses such are the votes provided for 
the President the Senate and the offer testi- the Constitution the United 
mony made objected Mr. substitute for the resolution Mr. Commissioner 
that the Commission into that evidence received prove that votes cast and 
that counsel permitted offer proof the case Ore- given said election the 7th November last 
you betore the question extension time for the election electors shown the returns 
that arguing the question admissibility evidence, 
counsel be permitted to take, in addition to the tifteen 


eral polls voting-places said State have never 
been compiled canvassed, and that the said return- 
minutes allowed the rule, much the time re- ing board never even compile canvass 

them they see 151 the returns made said commissioners election, 
that the vote the question the admission testimony but that the said returning board only pretended 

the taken four o’clock p.m. canvass the returns made said supervisors. Offered 


orders submitted State 


Louisiana not counted. Offered 
that action taken the committee referred the amendment resolution offered Mr. Commis- 


next meeting the Commission for 274 that the resolution Mr. Commissione Morton ame nde 
that the proceedings the session February striking out the name John 282 
entered the Journal, read the interlocutory remarks and questions by, the— 


that the evidence offered in the case of Louisiana ‘be not Louisiana case 


rece ived. 


that the Commission now proceed the house Mr. Com- arguments by, the consultations the— 
missioner Thurman, there with the case now 222 


that the President appoint clerk until the com- Oregon case 


that the the Commission, until otherwise di- Hurd, Frank H., part House— 


rected, conside the fact interlocutory remarks by, the South Carolina 
organization. 273 


cose eseseces 


argument by, the South Carolina 
that counsel now heard for two hours each side upon Hurlburt, Stephen A., objector the part the House— 
the the matters laid before the two Houses argument by, the Louisiana 
the Pre side the Senate, and the offer testi- 
Submitted asasubstitute for order Mr. 


that the President the Commission directed inspect interlocutory remarks 


proceed under the direction the Commis- Jones, Charles W., objector the part the 


the Louisiana case ............. 


resolutions offere ed by | 17, 29, 37, 38, 56, 57, 77, 108, 117, 119, 160, ‘173 179, 
that the President appoint until the com- 193, 273, 274, 275, 276, 277, 278, 


mittee on rules re port 


te 


that the proceedings the Commission, otherwise or- 
dered, considered contidential, except the fact 


that Senators Bayard and committee interlocutory remarks by, the Florida 
will consent that the Commission adjourn his house Kelly, James objector the part the Sen: ate— 
for the purpose receiving his vote the question interlocutory remarks by, the Oregon case 


q 
| 


INDEX. 307 


Page. 
KERNAN, FRANCIS, Senator from New York, member the 
Comumnission— 
appointed the Senate fill the vacancy the Commission 
created the inability Hon. Allen Thurman... 179 
sworn and certilicate oath filed 


Lawrence, William, objector the part the House— 
interlocutory remarks by, the— 


South Carolina 


arguments by, the— 
Lonisiana, the case of— 
decision on, the Electoral 
and objections referred the Electoral Commis- 
Matthews, Stanley, counsel— 
interlocutory remarks by, the— 
arguments by, the— 
McCrary, George W., objector the part the House— 
McDonald, Joseph E., objector the part the Senate— 
interlocutory remarks by, the Louisiana 
McGrew, M., sixth auditor the Treasury, witness—- 
examination of, the Oregon 168, 169, 
McKenney, James H., Secretary the ommission— 
appointed, motion President Clifford 273 
Richard T., counsel— 
interlocutory remarks by, the— 


Oregon case......... 
arguments by, the— 
Oregon case........ 173 
MILLER, SAMUEL Associate Justice the Supren Court, 
member the Commission— 


150, 165, 166 


motions made by— 


that the objections certificates the Florida case heard 
one each set electors, and argued 
that the objectors the second certiticate the Florida 
have until three o’clock present their state- 
that counsel allowed two hours each side discuss the 
question whether any evidence will considered the 
Commission that was not submitted the two Houses 
the President the Senate; and, so, what evi- 
dence can properly considered; and, also, the ques- 
tion, what the evidence now before the Commis- 
that Commissioners Strong, Frelinghuysen, and Bradley 
committee draught areport, required law, 
the action the Commission the Louisiana 
that further reading the certificates the case South 
Carolina dispensed with 
orders submitted by— 
that evidence will received considered the Com- 
mission which was not submitted the joint conven- 
tion the two Houses the President the Senate 
with the different certificates, except such relates 
the eligibility Humphreys, one the elect- 
that the decision and report submitted the committee ap- 
pointed prepare it, adopted the decision the 
Commission the matters submitted touching 
the electoral votes the State 279 
that the President inform the Senate letter that the Com- 
mission has considered and decided upon the matters 
submitted it, under the act Congress concerning 
the same, touching the electoral votes from the State 


MILLER, SAMUEL F.—orders submitted by—Continued. 


Louisiana, and transmit the 119, 280 


that the President inform the House Representa 
letter that the Commission has considered and decided 
upon the matters subinitted under the act on- 
gress concerning the same, touching the electorai votes 
from the State and has transmitted said 
decision the President the Senate, and transmit 

that the decision and report submitted by the committee ap- 
pointed prepare it, adopted the decision the 
Commission the matters submitted touching 


the electoral vote the State South 
that the President inform the Senate the Com- 
mission has considered and decided upon the matters 
submitted it, under the act Congress concerning 
the same, touching the electoral votes from the State 
that the President inform the House Represent: 
letter that the Commission has considered and decided 
upon the matters submitted it, under the act 
Congress concerning the same, touching the 
votes from the State South Carolina, and has trans- 
m.tted said decision the President the 
that the injunction secrecy imposed the acts 
that 450 copies the Record (after all the prov eedi ings, in- 
cluding the arguments the Commissioners, 
been published) shall bound with index, under 
the the Secretary and his assistants, and dis- 
equally among the members the Commis 
that the obj the Florida case heard 
as one ob je ction to each set of electors, and be argue d 
that counsel allowe two hours each side discuss 
the question whether any evidence will considered 
the Commission that was not submitted the two 
Houses the President the Senate, and so, what 
evidence can properly considered and also the ques- 


tion, what is the evidence now before the Commission. 27 

interlocutory remarks and questions by, the 

business the Commission 77, 166 

, 10, 17, 19, 20, 21, 39, 40, 53 

Florida case 


John objector the part the Senate— 
interlocutory remarks by, the Oregon 125, 126, 128 


OLIVER P., Senator from Indiana, member the 
Commission— 

motions made by— 


that the motion Mr. Commissioner amended 
to include the printing of the election liws of the 
the States Florida, Louisiana, Oregon, and South 
that the doors be closed . F 


> 
appointed prepare the report the Louisiana case, 
intermission taken one hour for that 


orders submitted 
that the injunction secrecy imposed the acts and pro 
ceedings the Commission removed 179, 233 
that the time heretofore allowed for the filing opinions 
members the Commission extended until the 
that all orders and substitutes acted the Commission 
deliberation Friday, February 16, 279 
resolutions offered by— 
that the persons named as electors in Certificate No. 1 were 
the lawful electors the State Louisiana, and that 
their are the votes the Constitution 
of the United States, and should be counted for Presi 


dent and Vice-President ...-.. ras lie, 279 

the persons named ertilicate No. 1, were 

the lawful electors of the State of Oregon, and that 


their are the votes provided for the 
tion of the United States, and should be counted for 
President and Vice-President of the United Siates. 


| 
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Page. 
OLIVER 


solutions ottered by—Continued. 
tent for the two Houses, assembled for 
the 'D Irpose of counting the votes for President and 
Vice-President, to inquire by evidence whethera State 
ularly represented in the two Houses of Congress, 
other departments the Government, has govern- 
existence public disturbance and anarchy any 
such extent make impossible for 
the State exercise its right appoint electors 
President and and express its will 
that behalf, for rejecting any 
electoral votes purporting y to be the votes of electors 
appointed thereby, yet, that State regularly 
represented as a State in the Congress of the U nited 
and has government 


+} 
that itis not 


metals 


partments of the ¢ 
republican form, and does appoint electors the 
prescribed the thereof, evi 
«le nee cannot be llouses ot Con- 
votes for President and 
show that disturbances 
existed the time election which may have inter- 
election at the polls in said State. Resolved, That it 
Is hot competent for the two Houses of Congress when 
assembled count the votes tor President and Vice 
President taking evidence into the regu 
larity of the action of the President of the United 
States sending into any State for 
the order the suppression insur- 
rection and violence order such proof 
lay ground for the vote said 
State, evolved, That in view of the propositions con- 
tained the three foregoing resolutions the evidence 
show that the State South Carolina the 
late election have republican form gov 
rument, and the evidence offered on the subject of 
disorder and violence and the presence of troops in 
said State duri sald election, is net com petent, but 
that notwithstanding the offer of such evidence the 
electoral votes South Carolina ought received 
not objectionable other grounds. 
Resolved, Vhat the other objections to Certiticate No. 
show valid for rejecting the 192, 284 
that Bowen, Winsmith, Thomas Johnston, Timo- 
thy Hurley, Nash, Wilson Cook, and 
Myers, the persons named as eleetors in Certitieate No. 
1, were the lawful electors for the State of South 
Carolina, that their votes are the votes provided 
for the Constitution the United States, and 
hould counted for President and Vice-President 
that the thanks this ission are due Commissioner 
for the ability, impartiality, and urbanity 
with which he has presid led over its deliberations. 193, 285 
interlocutory remarks and questions by, the— 
the 
Florida case 


rislature 
received by the two 


yvress assembled to count the 


Vice-Presi 


ident as aforesai 


Commi 


GO, 97, 107 


164, 165 


Louisiana case 


Oregon case 


arguments by, in the « iltations 


on the 
South Carolina case.. .. 200 
Murphy, D. F., Stenographer of the Commission— 
uppointed, on motion of President Clifford 273 


O’Conor, Charles, counsel 
arguments by, on the Florida ecase.... 


Orevon, the case of 
submitted the Electoral Commission 


945, 908 


certificates ar 
in 


Henry B., Representative from Ohio, member the 
Commission— 

appointed ly the House 

sworn and 


oath tiled 


Pag re 
B.—Continued. 
motions made 


that the three certificates the case Florida printed, 
that the time consumed interruptions the Commission 
not counted 
that the be extended to counsel on each side for one 
hour the general question 118, 279 

strike out the word “not” order submitted Mr. 

order submitted by, that the certificates purporting the 

electoral vote the Florida, and accompany- 

ing papers, together with the objections thereto, 
printed 
interlocutory remarks and questions by, the— 
business the Commission 
Florida case...... 


time 


86, 118, 141 


wee 


Raney, George P., witness— 
examination of, the Florida case 
Reardon, William H., 


Marshal the Commission— 


appointed, motion President Clifford 273 
Rules the Electoral Commission considered, amende and 
Sargent, Aaron A., objector the part the Senate— 
interlocutory remarks by, the— 


Scely, Albert deputy marshal the 
Senate Chamber, the, use of, tendered the Electoral Commis- 
oceupied the Electoral Commission 151,2 
Sessions the Electoral Commission, the— 
Florida case— 
Wednesday, January 31, 1877 


Louisiana case— 
Monday, February 12, 
Tuesday, Febrnary 13, 
Wednesday, 14, 1577 
Thursday, February 15, 1877 
Friday, February 16, 1877 
Saturday, February 17, 
Monday, February 19, 
Tuesday, February 20............ 

Oregon case— 

Thursday, February 22, 
Friday, February 1877 
Saturday, February 24, 1877 
South Carolina case— 
Monday, February 26, 1877. 
ary 27, 1877 
She Samue counsel— 
interlocutory remarks by, the— 
Louisiana 
South Carolina case 
arguments by, the— 
Florida case..... 
Louisiana 


Sherman, John, objector the part the Senate 


South Carolina, the case 
submitted the Electoral Commission 
decision of, the Electoral 


certificates and objections referred the Electoral Commis- 


992. 909 
Stonghton, W., counsel— 


arguments by, the— 
Louisiana case 


179 
q 
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INDEX. 


Ps 


met 


Taliaferro, deputy marshal the Commission— 


WILLIAM, Associate the Supreme Court, 
the 
made by— 
that veneral debate on the question pe nding be anal on or 
that counsel be allowed two he urs on aside for the argu- 
ment the question the the evi- 
dence offered and objectious 84,277 
that the evidence ified the first offer the objectors 
Certi No. the case Oregon now re- 
ceived, okie t to its legal etfeet, and any evidence on 
the saime point that may be offered on the other side, 
that the vote be taken on the question pending in the case 
South Carolina tive and minutes 
orders submitted 
that the members the liberty reduce 
writing the remarks them during the con- 
the and cause them pub- 
lished the printed proceedings before the 
day Mareh 193, 285 
that on the question of the admission of ey ide ance the reu 
ment be opened by two and concluded by one phic a 
that debate the question pending the Florida case 
closed before six o’clock Friday, 
that the evidence offer No. now received, 
subject the opinion the Commission its legal 
effect; and that evidence in rebuttal or in explanation 
thereof also now received, subject also consider- 
interlocutory remarks and questions by, the— 
arguments by, the consultations the 
Supreme Court Room the 


Thompson, Charles the part ‘of the House 


THURMAN, ALLEN Senator from Ohio, member the Com 


motions 
take recess LLO, 177, 275, 


that the motion Mr. 
striking out 


THURMAN, ALLEN G.—Continued 
order submitted by, that the Secretary the Commission 
rected to furnish immediately to counsel, on both sice 
copes of orders made to-day, and to notify them that 
the Commission will be ready at eleven a. ui. to-morrow 
to proceed w th the case now before them - 
resolutions offered by 
that a committee of two Justices, two Senat wid twe 
Representatives be appointed to consider and propose 
such rules of proceed and otticers and is 
may proper for the Commission, the 
appointed the President 
that F.C. Humphreys was not a United States shipping com 
missioner the 7th day November, 
that inasmuch as the votes of the people of Loutsiana ton 
electors of President and Vice-President tn November 
last have never been legally canvassed and deelared 
therefore the votes purport Ing to be votes of eleetoi 
of that State for President and Vice-President ough 
not to be counted, and no elector of President ane 
Vice-President can be regarded as chosen tu that State 
Offered as a substitute tor a resolution offered by Me 
Commissioner Morton 
interlocutory remarks and questions by, the 
business of the Commission ; 4,72, 141, 149, 16 
Florida Case 14, 15, 17, 19, 21, 40, 47, 54, 55 
Oregon Case owe Plo, 153, 164, 
letter from, announcing his inability attend the sessions 
the Commission, and askit that the vacancy caused 
by his absence may be tilled as provided by law 
by, the consultations the 
Florida 
Louisiana case. 
Trumbull, Lyman, counsel 
argument by, on the Louisiana case ~ 
interlocutory remarks by, on the Florida cause 
by, the Florida case 
Tyner, Jumes N., Postmaster-General, a wittess 
eXamination of, in the Orewon case... . Lot-168 
Watts, John W., witness 
examination of, the Oregon 
Whitney, William C., 
Witnesses, examination 
Humphreys, C., (in the Florida 
Raney, George P., (in the Florida case at 
Tyner, James N., (in the Oregon 
Watts, John W in the Oregon case ; Ihr 
Yonge, James E., (in the 
Woodburn, Wiiliam, objector the part the 
118, 178, 179, 192, 193, 276, 277, 278 
Yonge, James E., witness 
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